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ABSTRACT
This th e s i s  d isc u sse s  th e  e v o lu tio n  o f  th e  land  ten u re  
system  o f Zambia over the  y e a rs  1924 to  1975* This i s  done by 
t r a c in g  th e  development o f government land  p o l ic ie s  from th e  
e stab lish m en t o f  the  C o lo n ia l O ffice  r u le  (su p ersed in g  the  B r i t i s h  
South A fric a  Company a d m in is tr a t io n ) • The p resence  o f  Europeans 
in  a coun try  predom inantly  in h a b ite d  by A frican s  re q u ire d  a  
land  ten u re  system th a t  could  accommodate th e  i n t e r e s t s  o f  bo th  
ra c e s . The B r i t i s h  South A fric a  Company which re ta in e d  some 
land  and ex ten s iv e  m inera l r ig h t s  con tinued  to  c o n s t i tu te  an 
im p o rtan t economic group. Thus th e  Company became a lso  
in te r e s te d  in  moulding a  lan d  te n u re  system com patib le w ith  
economic expansion . The Im p e ria l Government, on th e  o th e r  hand, 
e x e rc ise d  th e  r ig h t  o f c o n tro l  over a l l  c a te g o r ie s  o f  i n t e r e s t s  
in  la n d .
On th e  T e r r i to r y 's  a tta in m en t o f Independence in  196^ th ese  
f a c to r s  in f lu e n c in g  p o lic y  developm ents in  the  land  laws faded 
away. The Im p eria l Government and the  Company d isap p eared  and 
th e  rem aining European s e t t l e r s  l o s t  th e  power b a se . A frican  
i n t e r e s t s  now became pre-emdment. However, the  Government o f  
th e  R epublic now c o n tro ls  th e  use o f  la n d .
The th e s i s  i s  a rranged  in  f iv e  p a r t s .  P a r t  I  i s  in tro d u c to ry  
and c o n s is ts  o f  C hapters 1 and 2 . C hapter 1 d iscu sse s  i n t e r  a l i a  
the  o r ig in s  o f  t i t l e  to  la n d . C hapter 2 ex p lo res  th e  n a tu re  o f
in  P a rt
ind igenous t i t l e  to  la n d . C hapters 3-5 / tra c e  developm ents
2du rin g  th e  c o lo n ia l  p e r io d : 192*f to  196 +^. C hapter 6 rev iew s
th e  p o s t  independence e ra :  196^1975*
C hapter 7 in  P a r t  I I I  a p p ra ise s  th e  vacuum c re a te d  in  th e  
law a p p lic a b le  to  d e a lin g s  in  land  a f t e r  Independence.
P a r t  IV c o n s is t in g  o f C hapters 8 and 9 e v a lu a te s  
Government c o n tro l  in  lan d  use and the  f a c i l i t i e s  a v a ila b le  in  
a s s u r in g  a  la n d h o ld e r 's  r i g h t s .
P a r t  V concludes w ith  c h ap te r  10 su g g es tin g  th e  need 
fo r  o v e r a l l  lan d  re fo rm s.
R esearch  undertaken  in c lu d e s  bo th  o r a l  and documentary 
so u rc e s .
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PART I
INTRODUCTION AND BACKGROUND
In this part, we look at background data; trace the 
origins of title to land in historical perspective; and pursue 
current developments relating to indigenous title to land. The 
historical review involves a discussion of Crown ownership in 
protectorate lands and the rights ceded by treaties entered 
into between the British South Africa Company and the African 
chiefs. Then the nature of title to land is analysed in 
relation to a landholder's rights. The latter discussion is 






( i )  In tro d u c tio n
Zambia, an independent R epublic in  C en tra l A frica  i s  bounded 
to  th e  n o rth  by Z a ire , to  th e  sou th  by Botswana and Rhodesia, to  
th e  w est by Angola, to  th e  e a s t  by Tanzania and Malawi and to  th e
s o u th -e a s t  by Mozambique. The l a t e s t  p o p u la tio n  e s tim a te  has
1 2 been p u t a t  4,695»000 over an a re a  75*260,000 h e c ta re s . Of
t h i s  47,453 square  k ilo m e tre s  i s  S ta te  la n d . 23,794 k ilo m e tre s  o f
S ta te  lan d  i s  a l ie n a te d  and 22,494 square  k ilo m e tre s  i s  u n a lie n a te d
and 1,165  square  k ilo m e tre s  c o n s is ts  o f tow nships. 705*161 square
k ilo m e tre s  a re  R eserves and T ru s t lan d  w ith  270,681 square  k ilo m e tre s
acco u n tin g  f o r  th e  form er and 434,480 square  k ilo m e tre s  f o r  th e
l a t t e r .  ^
Because o f th e  c lim a te  and s o i l  c o n d itio n s  la rg e  t r a c t s  o f 
la n d  a re  u n in h a b ita b le  and u n s u ita b le  f o r  c u l t iv a t io n  a lth o u g h  th e  
r a t i o  o f a ra b le  lan d  to  p o p u la tio n  — 2 1 .8  a c re s  p e r  c a p ita  i s  
re p o r te d ly  one o f th e  h ig h e s t  in  t r o p i c a l  A fr ic a . With a  t r o p i c a l
 ^ See Sample Census o f P o p u la tio n  1974, C e n tra l S t a t i s t i c a l  
O ffic e , F ebruary  1975* Lusaka, p . 4.
2
See Census o f P o p u la tio n  1969* C en tra l S t a t i s t i c a l  O ff ic e , 
1971* Lusaka, p . 9.
3
O ffice  o f th e  Surveyor G enera l, September 1975* Lusaka.
For th e  th re e  c la s s e s  o f lan d , see map a t  p . 4 lif t ,  i n f r a .
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c lim a te , a  h o t wet season  a l t e r n a t e s  w ith  a  coo l and d ry  one. In  
most o f th e  coun try  h e a t and hum idity  i s  le sse n ed  hy th e  a l t i t u d e  
of ab o u t 4 ,000 f e e t  above sea  l e v e l .  In  a re a s  o f low er a l t i tu d e  
(below 3,000 f e e t ) ,  such a s  Luangwa and Zambezi v a l le y s , the  c lim a te  
i s  h o t and humid d u rin g  th e  ra in y  season and because th e  a re a s  sire 
d ise a se  rid d e n  they  a re  v i r t u a l l y  u n in h a b ite d . The t s e - t s e  f l y  
in f e s ta t io n  in  the  w est and n o rth -w es t and th e  Luangwa V alley  o f 
the  so u th -e a s t , and l i g h t  s o i l s  in  many a re a s ,  which w a te r-lo g  
during  th e  ra in y  season , have a f fe c te d  p a t te r n s  o f s e tt le m e n t. Areas 
along th e  l i n e  o f r a i l  (Southern  and C opperbelt P rov inces) and p a r ts  
of th e  E a s te rn  Prov ince a c c e s s ib le  to  ro ad s  have th e  b e s t  s o i l s  and 
c lim a te  th u s  a t t r a c t i n g  a  h igh  c o n c e n tra tio n  o f human s e tt le m e n t. *
2There a re  sev en ty  two e th n ic  groups in  Zambia w ith in  th e
3
nine a d m in is tra tiv e  p ro v inces o f th e  co u n try . D esp ite  t h i s  number
o f e th n ic  groups, th e re  a re  on ly  a s  few a s  fo u r  to  f iv e  main
language d ia le c t s  w ith in  th e  co u n try . The seven ty  two e th n ic  goups
4a re  predom inantly  m a tr i l in e a l .
For P h y s ica l Environment and A g ric u ltu re  in  Zambia, see 
Kaplan & o th e rs , Area Handbook f o r  Zambia, U .S. Govt. P r in t in g  O ffic e , 
W ashington, D.G., O ctober 1969* C hapters 2 and 18. C f .,  C.S.
Lombard & A.H.C. Tweedie, A g ric u ltu re  in  Zambia Since Independence, 
NECZAM 1974, pp. 63 and 76; and G. Kay, Maps o f th e  D is tr ib u t io n  and 
D ensity  of A frican  P o p u la tio n  in  Zambia, U n iv e rs ity  o f Zambia 
I n s t i t u t e  f o r  S o c ia l Research Communication Number Two, 1967* PP» 18- 
2 2 .
2 F or th ese  e th n ic  com m unities, see  W.V. B re ls fo rd , The 
T rib e s  o f N orthern R hodesia. Govt. P r in te r ,  Lusaka, 1956.
3
The C ity  o f Lusaka, th e  C ap ita l o f Zambia, has j u s t  r e c e n tly  
been c o n s t i tu te d  th e  n in th  P ro v in ce . See Zambia N e w sle tte r , In fo rm ation  
S e c tio n , High Commission of Zambia to  U .K ., 20 th  F eb ruary , 1976.
4 See C.M.N. W hite, "M atrim onial Cases in  Local C ourts in  
Zambia", £ l 9 7 l j  J .A .L . Vol. 15, No. 3 , p . 256.
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( i i )  C o n s ti tu tio n a l developm ents; the  making o f Zambia
Zambia has passed  th rough  a  number of s ta g e s  of p o l i t i c a l  
ev o lu tio n  from the  end of the  19th  cen tu ry  u n t i l  independence in  
1964. The coun try  f i r s t  f e l l  w ith in  th e  sphere o f th e  B r i t i s h  
in flu en ce  from 1891 onwards b e fo re  becoming th e  B r i t i s h  P r o te c to ra te  
of N orthern  Rhodesia. While s t i l l  a  P r o te c to ra te ,  the  co un try  
became a  c o n s t i tu e n t  member of th e  F e d e ra tio n  of Rhodesia and 
Nyasaland. Soon a f t e r  the  d is s o lu t io n  o f the  F ed e ra tio n , th e  
t e r r i t o r y  was g ran ted  independence a s  a  R epublic w ith in  the  
Commonwealth.
Nyasaland (now Malawi) preceded Northern Rhodesia as a 
protectorate. Both Nyasaland and Southern Rhodesia provided a spring­
board from which Northern Rhodesia was penetrated. The British South 
Africa Company, a pioneer in British expansion in Central Africa, 
had sought an extension of its charter to regions north of the Zambezif 
The charter, initially granted in respect of Southern Rhodesia, was 
extended to cover the northern areas in 1891.  ^ The Company's 
administration north of the Zambezi was divided between the two areas: 
'North Eastern Rhodesia' and 'North Western Rhodesia', territories in
2
which protectorate status was established in 1895 and 1897 respectively. 
These territories were administered by the Company with supervisory 
powers over the former vested in the Commissioner for the British 
Central Africa Protectorate and the latter in the High Commissioner
1
For th e  e x ten s io n  of th e  c h a r te r  to  th e  n o rth  o f Zambezi, see 
H e r ts le t ,  S ir  E., Map of A fr ic a  by T re a ty , Vol. 1, 3 rd  edv, London, 
1967, pp . 277-279.
2 See A .J . Hanna, The B eginnings of Nyasaland and North E a s te rn  
Rhodesia 1859-95. Oxford C larendon P re s s , 195&, PP« 263-2$+; and G. 
C lay, Your F r ie n d , Lewanika, London, 1968, pp. 106 e t  s e q . C f .,  C. 
Goudsbury & H. Sheane, The G rea t P la te a u  of N orthern R hodesia, London, 
1911, PP. 39-40.
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in  South A fr ic a . This arrangem ent was te rm in a ted  in  1911 when th e  
two p a r ts  were amalgamated in to  one t e r r i t o r y  th e r e a f te r  known a s  
N orthern  R hodesia. The B r i t i s h  High Commissioner in  South A fric a  
now became s o le ly  re s p o n s ib le  f o r  th e  Company's a d m in is tra tio n  o f 
th e  t e r r i t o r y .  The Company, however, ceased  i t s  a d m in is tra tiv e  
fu n c tio n s  over th e  t e r r i t o r y  on b e h a lf  o f th e  B r i t i s h  Crown in  1924 
when N orthern Rhodesia came under d i r e c t  B r i t i s h  r u le .  * In  1953 
th e  th re e  C e n tra l A frican  t e r r i t o r i e s  merged in to  th e  F e d e ra tio n  
o f Rhodesia and Nyasaland w ith  th e  two n o rth e rn  neighbours r e ta in in g  
t h e i r  p r o te c to ra te  s t a t u s .  The F e d e ra tio n  was s h o r t - l iv e d  and i t s  
d is s o lu t io n  a t  th e  end o f 1963 h e ra ld ed  th e  achievem ent o f independence 
o f N orthern  Rhodesia a s  th e  Republic o f Zambia in  1964.
The ex ten s io n  o f th e  B r i t i s h  South A frican  Company's c h a r te r  
to  th e  n o rth  and th e  e s ta b lish m e n t o f th e  B r i t i s h  P ro te c to ra te  had a 
co n s id e ra b le  in f lu e n c e  on th e  h i s t o r i c a l  developm ent o f lan d  law.
The concessions o b ta in ed  by th e  Company from th e  v a rio u s  indigenous 
c h ie f s  o f th e  re g io n  in vo lved  th e  su rre n d e r o f r i g h t s  to  la n d , 
m in e ra ls  and t e r r i t o r i a l  so v e re ig n ty . The e x te n t  to  which th e se  
co ncessions cou ld  be reg a rd ed  a s  a  ro o t  o f t i t l e  to  lan d  w i l l  be 
d iscu ssed  a f t e r  an exam ination  o f th e  e f f e c t  o f P ro te c to ra te  s ta tu s  
upon lan d  t i t l e s .
1 C f .,  A frican  No. 1146 (Coftf.) p . 5-
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B. P ro te c to ra te  S ta tu s
Whatever d e fe c ts  might be a l le g e d  in  re g a rd  to  th e  e a r l i e r
1
co n cessio n s , which w i l l  be d iscu ssed  l a t e r ,  th e  p ro te c to ra te  s t a tu s  
o f th e  t e r r i t o r y  was p u t beyond doubt by th e  prom ulgation  o f th e  
1899 North W estern Rhodesia O rd er-in -C o u n c il and th e  1900 North 
E a s te rn  Rhodesia O rd e r-in -C o u n c il. P ro te c to ra te  s ta tu s  had an 
im portan t b e a r in g  on th e  whole q u e s tio n  o f lan d  ow nership. But 
befo re  we can ex p lo re  th e  competing le g a l  th e o r ie s  on th e  m a tte r , 
l e t  us f i r s t  look  a t  th e  n a tu re  o f P ro te c to ra te  s t a t u s .
A B r i t i s h  p ro te c to ra te  has been d e sc rib e d  a s  "a  country  which 
i s  n o t w ith in  th e  B r i t i s h  dom inions, b u t a s  re g a rd s  i t s  fo re ig n  
r e la t io n s  i s  under th e  e x c lu s iv e  c o n tro l o f th e  k in g " . In  th eo ry
every  such t e r r i t o r y  " i s ,  a s  re s p e c ts  in te r n a l  so v e re ig n ty , l e f t  more
2o r  l e s s  under an independent governm ent". In  p r a c t ic e ,  however, 
the  r e a l i t y  was o f te n  very  d i f f e r e n t :  under th e  broad term s o f th e
F o re ig n  J u r i s d ic t io n  A cts 1843-1890, a  wide measure o f in te r n a l  
a d m in is tra tiv e  c o n tro l cou ld  be assumed by or on b e h a lf  o f th e  B r i t i s h
3
Crown, and t h i s  i s  what occu rred  in  N orthern  R hodesia. Thus Lord 
Lugard observed o f t r o p ic a l  A fric a : " . . .  t e r r i t o r i a l  a c q u is i t io n ,
 ^ See S e c tio n  below.
2 See Jenkyns, S i r  H ., B r i t i s h  Rule and J u r i s d ic t io n  Beyond th e  
S e a s . Oxford Clarendon P re s s , 1902, pp. 165-166.
3
Although c e r ta in  a sp e c ts  o f th e  more l im i te d  type of 
p ro te c to ra te  su rv iv ed  w ith in  N orthern  Rhodesia in  th e  " P ro te c to ra te  
o f B aro tse land" which k ep t i t s  " n a tiv e  government" th roughout th e  
c o lo n ia l  p e rio d  (see  G.L. C aplan, The E l i t e s  o f B aro tse lan d  1878-1969 
(C. H urst, 1970)).
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w hether under th e  name of P ro te c to ra te  o r o th e rw ise , meant no th ing
1
l e s s  than  so v e re ig n ty  and th e  c o n tro l of th e  n a t iv e s ” .
By th e  end o f th e  19th cen tu ry , th e  B r i t i s h  view re g a rd in g  the  
l e g a l  im port o f a  p ro te c to ra te  had c e r ta in ly  become a s s im ila te d  to  
t h a t  of Germany and F rance . The view h e ld  by th e se  c o u n tr ie s  was 
t h a t  " th e  e x is te n c e  o f a  p r o te c to ra te  in  an u n c iv i l i s e d  coun try  
im ports  th e  r i g h t  to  assume whatever ju r i s d ic t io n  over a l l  pe rso n s  
may be needed f o r  i t s  e f f e c tu a l  e x e rc is e " .  Commenting on th e  
C o lon ia l O ffice  despa tch  s e n t  to  Governor S ir  B. G r i f f i t h  over the  
m a tte r  o f e x e rc is in g  le g a l  j u r i s d ic t io n  in  th e  p ro te c te d  c o u n tr ie s  
a d ja c e n t to  th e  Gold C oast Colony, th e  Law O ff ic e rs  approved t h i s  new 
p ro te c to ra te  d o c tr in e . In  t h i s  re g a rd  th e  Law O ff ic e rs  wrote*
" . . .w e  have though t i t  r i g h t ,  w hile  ag ree in g  in  th e  term s o f th e  
en c lo sed  D espatch , to  draw a t te n t io n  to  th e  f a c t  t h a t  i t  c o n s t i tu te s  
an accep tance  o f a  le g a l  d o c tr in e  n o t h i th e r to  uneq u iv o ca lly  accep ted  
by G rea t B r i ta in " .  2
N orthern Rhodesia f e l l  w ith in  t h i s  expanded v e rs io n  o f th e  
p ro te c to ra te  d o c tr in e . Indeed i t  was h e ld  in  th e  N orthern  Rhodesian
 ^ Lord Lugard, The Dual Mandate in  B r i t i s h  T ro p ica l A f r ic a , 
London, 1965, p . 13.
2 See Law O f f ic e r s ’ O pinions, Feb. 14, 1895, Vol. V. 1892-1899, 
M iscellaneous No. 8 6 . F o r a  thorough d is c u s s io n  o f th e  le g a l  d o c tr in e  
o f a  p ro te c to ra te  and i t s  a p p l ic a t io n  to  B r i t i s h  A frican  P r o te c to ra te s ,  
see  H.F. M orris and J .S .  Read, In d i r e c t  Rule and th e  Search fo r  
J u s t i c e . Oxford C larendon P re s s , 1972, C hapter 2 .
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case o f Ex p a r te  Mwenya  ^ t h a t  th e  in te r n a l  governance of N orthern
Rhodesia was in  le g a l  e f f e c t ,  in d is t in g u is h a b le  from th a t  o f a
B r i t i s h  co lony. The 1899 and 1900 O rd ers-in -G o u n c il show t h a t  th e
Company assumed ex ten s iv e  in te r n a l  j u r i s d ic t io n ,  a lth o u g h  in  th e
N orth W estern p a r t  o f th e  t e r r i t o r y  a  semi-autonomous s ta tu s  in
2in te r n a l  a d m in is tra tio n  was re se rv e d  to  Lewanika. By th e  tim e of 
d i r e c t  B r i t i s h  r u le  in  192^, th e re  were v i r t u a l l y  no l im i t s  on th e  
j u r i s d ic t io n  o f th e  Crown.
T his b r in g s  us to  c o n sid e r what e f f e c t  t h i s  assum ption o f 
in te r n a l  ju r i s d ic t io n  in  th e  P ro te c to ra te  had on th e  Crown ownership 
o f la n d s .
C. Crown ow nership o f th e  lan d s  in  a  P ro te c to ra te
B aro tse lan d  was g iven  a  s p e c ia l  s ta tu s  in  m a tte rs  of la n d  so 
b e fo re  exam ining th e  g e n e ra l p o s i t io n  we w il l  tak e  a  f u r th e r  lo o k  a t  
t h i s  p a r t  o f N orth-W estern R hodesia. B aro tse lan d  was e x p re ss ly  
re se rv e d  f o r  th e  Lozi King and h is  p eo p le . Thus in  lan d  m a tte rs  th e  
re se rv e d  a re a  rem ained th e  concern  o f Lozi custom ary law. B aro tse lan d  
con tinued  to  en joy  t h i s  s t a tu s  th rough  su ccess iv e  c o n s t i tu t io n a l  
developm ents t i l l  a f t e r  th e  independence o f th e  t e r r i t o r y .  The 
Lewanika C oncessions and th e  p o s i t io n  o f B aro tse lan d  were reco g n ised
1 ^~196oJ7 1 Q.B. 241 a t  p . 3 0 3 .
2 Cf. ,  S . V. Mubako, The P r e s id en tia l System in  the Zambian
C o n stitu tio n , M. P h il. T h esis , U n iversity  o f London, 1970, pp. 25~33»
88-90.
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in  a l l  th e  O rd e rs-in -C o u n c il a f f e c t in g  th e  c o n s t i tu t io n a l  development 
of th e  t e r r i t o r y .   ^ F o r exam ple, when N orthern  Rhodesia became a  
c o n s t i tu e n t  member of th e  C e n tra l A frican  F e d e ra tio n , th e se  r i g h t s  
were a g a in  a ff irm e d .
The F e d e ra l c o n s t i tu t io n  provided* " . . .  and a l l  r ig h t s  re se rv e d  
to  o r  f o r  th e  b e n e f i t  o f n a t iv e s  by th e  s a id  concessions a s  approved 
by th e  S e c re ta ry  o f S ta te  s h a l l  con tinue  to  have f u l l  fo rc e  and 
e f f e c t " .  2
The fo llo w in g  c o n s id e ra tio n  o f p ro te c to ra te  s t a t u s  v i s - a - v i s  
lan d  ow nership th e re fo re  does n o t app ly  to  B aro tse lan d  in  N orth- 
W estern Rhodesia.
The e s ta b lish m e n t o f a  p r o te c to ra te  c a r r ie d  w ith  i t  the
assum ption th a t  t h i s ,  in  i t s e l f ,  was s u f f i c i e n t  to  enab le  the  Crown to
3
a s s e r t  ownership over th e  lan d  o f the  p r o te c to r a te .  The 1923
See N orth-W estern Rhodesia O rd er-in -C o u n c il 1899; N orthern  
Rhodesia O rd ers-in -C o u n c il (1911 and 192*0; F e d e ra tio n  o f Rhodesia 
and Nyasaland (C o n s ti tu tio n )  O rd er-in -C o u n c il 1953; and N orthern 
Rhodesia (C o n s titu tio n )  O rd er-in -C o u n c il 1963. C f. ,  Lord H ailey ,
An A fric a n  S urvey , Oxford U n iv e rs ity  P re s s ,  (R evised 1956) p . **88 and 
pp. **90-**91.
2 See s .  3 3 (2 ) , S . I .  No. 1199 o f 1953. C f .,  s .  112 o f the  
N orthern  Rhodesia (C o n s titu tio n )  O rd er-in -C ouncil 1963» S . I .  No. 2088.
^ See th e  Law O f f ic e r s ' Opinion of 1899 c i te d  a t  pp. **9~50» 
i n f r a . Thus s a id  Lennox-Boyd, S e c re ta ry  o f S ta te  f o r  th e  C o lon ies, 
in  th e  N orthern  Rhodesia A fric a n  R ep resen ta tiv e  Council* " .  . . a s  
you know, b e fo re  th e re  were N ative  R eserves a t  a l l  o r  N ative T ru s t  
Land, a l l  th e  la n d  o f t h i s  co u n try  was Crown Land . . . " .  A.R.C. 
S p e c ia l S essio n  w ith  th e  S e c re ta ry  o f S ta te ,  2 1 s t January , 1957» c o l .  
28.
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D evonshire Agreement a s  w il l  he seen , i n t e r  a l i a , t r a n s f e r r e d  th e  
Company*s powers o f management and c o n tro l o f th e  la n d  in  th e  whole 
t e r r i t o r y  excep t B a ro tse lan d  to  th e  Crown, ( in  th e  absence of 
con cessio n ary  g ra n ts  o f such powers in  N orth E a s te rn  Rhodesia, th e  
Company had presum ably claim ed them a s  a d m in is te r in g  a u th o r i ty  on 
b e h a lf  o f th e  Crown, to  which th e  powers th en  r e v e r t e d ) .
A lthough th e re  has been no a u th o r i ta t iv e  ju d ic ia l  pronouncement 
on th e  m a tte r  in  N orthern  R hodesia, Crown r i g h t s  to  la n d  became an 
is su e  in  o th e r  A frican  p r o te c to r a te s .  C o n sid e ra tio n  o f th e  is su e  
in  t h i s  com parative c o n tex t must he lp  to  throw l i g h t  on th e  s u b je c t 
a s  i t  a f f e c te d  th e  t e r r i t o r y  under d is c u s s io n  where th e se  contem porary 
cases  from o th e r  A frica n  ju r i s d ic t io n s  were s tu d ie d  w ith  i n t e r e s t  and 
concern .
As examples o f th e  concep tua l ta n g le s  which could  enmesh 
c o lo n ia l  judges on t h i s  p o in t ,  some d e c is io n s  from th e  neighbouring  
B r i t i s h  C en tra l A fr ic a  P r o te c to ra te  ( l a t e r  N yasaland) (from which 
North E a s te rn  Rhodesia was f o r  some tim e a d m in is te red ) a re  o f i n t e r e s t .  
Nunan, J . , in  th e  c e le b ra te d  case  o f Cox v . The A frican  Lakes 
C o rpo ra tion  L td . ,  ^ b e t t e r  known a s  th e  Kombe case co n sid ered  th e  
whole q u e s tio n  o f p ro p r ie n ta ry  r i g h t s  and Crown ju r i s d ic t io n  in  a  
p r o te c to r a te .  T his was a  p e t i t i o n  to  r e s t r a i n  th e  d e fen d an ts  from 
p re v e n tin g  th e  c o l le c t io n  o f Kombe seed (s tro p h a n th u s ) by th e  p e t i t i o n e r  
in  C hief W illiam 's  co u n try , and f o r  judgment a s  to  th e  v a l id i ty  o f an 
Agreement d a ted  2nd August 1900, whereby th e  s a id  C h ief W illiam
Before Mr. C hief J u d ic ia l  O ffic e r  Nunan, 16th  and 23rd Ju ly  
1901 (u n re p o rte d ) . See E nclosure  in  Commissioner Sharpe to  S e c re ta ry  
o f S ta te  f o r  th e  C o lon ies, Despatch No. I lk  o f 5 / k / 1905. 
CO/525/1905/7.
p u rp o rted  to  g ra n t  a  monopoly o f the  s tro p h an th u s  in  h is  D i s t r i c t  
to  the  d e fe n d an ts . P r io r  to  th e  d e c la ra t io n  o f th e  B r i t i s h  C en tra l 
A frica  P r o te c to ra te  ( l a t e r  c a l le d  N yasaland), a  number o f t r e a t i e s  
en te red  in to  between th e  Crown and th e  c h ie f s  in  t h i s  d i s t r i c t  
ceded to  th e  Queen, "A ll our so v ere ig n  r i g h t s  in c lu d in g  a l l  m inera l 
and m ining r i g h t s  a b so lu te ly  and w ithou t re s e rv e  . . A f u r th e r
number o f t r e a t i e s  e n te re d  in to  a f t e r  d e c la ra t io n  o f th e  
P r o te c to ra te  in  1891 made over a b so lu te ly  and in  p e rp e tu i ty  to  the  
Queen, " th e  whole o f our t e r r i t o r y  su rre n d e r in g  th e reb y  a l l  our 
p ro p r ie n ta ry  r i g h t s  to  the  same . . Some o f th e  t r e a t i e s  were,
however, q u ite  vague a s  to  what r ig h t s  were ceded. The d efendan ts  
in  th e  i n s t a n t  case  o b ta in ed  th e  g ra n t in  q u e s tio n  a f t e r  d e c la ra t io n  
o f th e  P r o te c to ra te .
Nunan, J., interpreting the effect of a protectorate glossed
over th e  vagueness in  some o f th e  t r e a t i e s  and p laced  " th e  very
w idest in te r p r e ta t io n "  on them, in  what he conceived a s  " in  th e
British interest in this country, and in the interests of the natives
1
themselves". On this premise he concluded*
The C ourt th e re fo re  ho lds th a t  th e  e f f e c t  o f th e se  
T r e a tie s  and o f th e  S overeign  Act o f th e  B r i t i s h  Crown 
o f May l^ th  1891 in  p ro c la im in g  the  p ro te c to ra te  was 
to  v e s t  in  th e  Crown th e  e n t i r e  s o i l  o f th e  B r i t i s h  
C en tra l A fric a  P ro te c to ra te  n o t e s p e c ia l ly  exempted and 
to  co n fe r upon th e  Crown th e  same p re ro g a tiv e  and so v ere ig n  
r i g h t s  a s  in  England. A ll lan d  n o t s p e c ia l ly  exempted by 
deed o r t r e a ty  i s  Crown la n d .
With this rationale, his lordship held that the grant obtained 
by the defendants was invalid because "without the consent of the 
Commissioner, no such . . . profit a prendre as is here claimed by
* a t  p . 13
42
the  A frican  Lakes C o rpo ra tion , can be g iven  by any C h ie f" . Hence 
the  in ju n c tio n  sought was g ra n te d .
What h is  lo rd s h ip  appears  to  have en u n c ia ted  i s  t h a t  in  a  
p ro te c to ra te  only th e  Crown i s  th e  source o f  t i t l e  a s  a l l  lan d , 
excep t t h a t  not ceded, was Crown la n d . Hence one could  only  o b ta in  
good t i t l e  over ceded lan d  by a  Crown g ra n t o r by a  p r iv a te  
t r a n s a c t io n  consen ted  to  and san c tio n ed  by th e  Crown. H is lo rd s h ip  
su bsequen tly  a p p lie d  t h i s  r a t i o  in  S up erv iso r o f N ative A f fa ir s  v. 
B lan ty re  and E a s t A fr ic a  L td . , * a ls o  known a s  the  n a tiv e  land  c a s e .
In  t h i s  case  th e  la n d  in  is su e  was a l le g e d ly  conveyed to  th e  
d e fen d an ts  by th e  ind igenous occupants, th rough  th e  headmen, f o r  a  
f re e h o ld  e s t a t e .  The p e t i t io n e r  S up erv iso r sought th a t  th e  Agreement 
be s e t  a s id e  f o r  b e in g , i n t e r  a l i a , in e q u i ta b le . Nunan, J . , 
ex p ressed  s a t i s f a c t io n  th a t  th e  la c k  o f th e  C om m issioner's consen t 
to  th e  agreem ent was s u f f i c i e n t  in  i t s e l f  to  re n d e r th e  d ea l in v a l id .
Although th e se  t r e a t i e s  were vague, an  in t e r p r e ta t io n  was
p laced  on them which enab led  th e  Crown to  assume such ow nership.
These two cases  never seem to  have gone a l l  th e  le n g th  to  suggest
th a t  p ro te c to ra te  s t a tu s  in  i t s e l f  e n ta i le d  Crown ow nership. Nunan,
J . , however went beyond t h i s  view a s  i t  became ap p aren t in  two o th e r
subsequent c ase s . In  P ao lu cc i v . The Commissioner o f Hines f o r  the
B r i t i s h  C entral. A fr ic a  and The Crown P ro secu to r of th e  B r i t i s h  C e n tra l
2A fric a  P r o te c to ra te  v . The B r i t i s h  C en tra l A fr ic a  Co. L t d . , bo th
* Reported in  Supplement, The B r i t i s h  C en tra l A fr ic a  G a z e tte , 
A p ril 30 th  1903, p . 1.
2 R eported in  The B r i t i s h  C en tra l A fr ic a  G a z e tte , February  
29 th  1904, p . 196.
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heard  a t  th e  same tim e , Nunan, J . ,  l e t  i t  be known th a t  d e c la ra t io n  
o f a  p ro te c to ra te  meant no th ing  l e s s  than  Grown ow nership o f th e  
P ro te c to ra te  lan d .
In  bo th  cases  th e  p l a i n t i f f  in  the  f i r s t  case  and th e  
d e fen d an t in  th e  second case o b ta in ed  g ra n ts  o f lan d  from ind igenous 
c h ie f s  p r io r  to  th e  e s ta b lish m e n t o f th e  P r o te c to r a te .  The form of 
g ra n t  was s im ila r  in  bo th  case s  w ith  very  minor d if f e r e n c e s .  In  
th e  conveyance in v o lv in g  th e  f i r s t  case th e re  were two d i s t i n c t  
g ra n ts  o f lan d  and a l l  mining r i g h t s  to  S h a rre r , h is  su ccesso rs  and 
a s s ig n e e s  " in  th e  f u l l  and a b so lu te  p o sse ss io n  . . . f o r  a l l  tim e 
coming . . . " .  In  th e  second case  th e  conveyance g ran ted  la n d s , 
woods, r i v e r s ,  m in e ra ls , e tc .  w ith in  c e r ta in  boundaries  to  S te b le c k i 
and Lamagna Min  f u l l  and a b so lu te  p o sse ss io n  f o r  a l l  tim e coming". 
S h a rre r  and S te b le c k i re s p e c t iv e ly ,  were th e  p re d e ce sso rs  in  t i t l e  
o f th e  B r i t i s h  C en tra l A frica  Go. and P a o lu c c i.
When th e  P r o te c to ra te  was d e c la re d , c h ie f s  and sub c h ie f s  in  
th e  a re a s  in  is su e  ceded " a l l  . . . so v ere ig n  r i g h t s  in c lu d in g  a l l  
m in e ra ls  and m ining r ig h t s  a b so lu te ly  and w ith o u t re s e rv e  to  . . . 
the  Queen . . . " .  Johnston , Commissioner f o r  th e  P r o te c to ra te ,  
subsequen tly  enqu ired  in to  th e  o r ig in a l  p u rch ases  and c e r t i f i e d  h is  
form al s a t i s f a c t io n  th a t  th e re  were no v a l id  co u n ter c la im s and th a t  
the  g ra n tin g  c h ie f s  were th e  s o le  owners o f th e  r ig h t s  g ra n te d . In  
t h i s  re g a rd  he confirm ed the  g ra n t  o f an e s t a t e  in  fe e  sim ple .
P u rsu an t to  t h i s  C e r t i f i c a te  of Claim, th e  p l a i n t i f f  P ao lu cc i 
p e t i t io n e d  th e  High C ourt of th e  P ro te c to ra te  to  have a  d e c la ra t io n
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th a t  he was e n t i t l e d  to  a l l  m in era ls  in  th e  la n d  and consequently  
to  r e s t r a i n  the  Grown, through th e  Commissioner o f Mines, from 
is su in g  p ro sp ectin g  l ic e n c e s  over h is  e s t a t e s  w ithou t h is  leav e  and 
to  have th e  Grown reco g n ise  the  need to  o b ta in  such le a v e . The Grown 
in  tu rn  a p p lie d  a g a in s t  th e  p l a i n t i f f  and su bsequen tly  a g a in s t  the  
defendan t to  have a d e c la ra t io n  a s  to*
(1) th e  ownership o f a l l  m in e ra ls  in  lan d  h e ld  under th e  
C e r t i f i c a te s  o f Claim , and
(2) th e  r ig h t s  o f th e  Grown to  is su e  p ro sp e c tin g  l ic e n c e s  over 
the  same w ithou t th e  leav e  o f th e  landowner.
Nunan, J . , re fu se d  to  reco g n ise  m inera l ownership a s  v e s tin g
in  th e  h o ld e r o f a  C e r t i f i c a te  o f Claim and consequently  d id  no t g ra n t
the  p e t i t i o n  sough t. R evealing h is  concep tion  o f th e  fa x  reach in g
e f f e c t  o f p r o te c to ra te  s t a tu s ,  he said* ^
. . . A bsolute ownership o f lan d  i s  im possib le  in  a  
s u b je c t  here  a s  w ell a s  in  England and lan d s  h e ld  by 
C e r t i f i c a te  o f Claim a s  w e ll a s  o th e r  la n d s  in  th e  
P r o te c to ra te  axe h e ld  o f th e  Crown.
H is lo rd s h ip  was here  con fro n ted  w ith  a  novel s i tu a t io n .  Concerned
w ith  mines ro y a l which under th e  common law o f England rem ain  the
2p ro p e rty  o f th e  Crown n o tw ith s tan d in g  p r iv a te  ownership o f th e  la n d , 
he was a ttem p tin g  to  a s s im ila te  th e  p o s i t io n  o f a  p ro te c to ra te  to  
t h i s  accep tan ce . In  so doing h is  lo rd sh ip  hoped to  g e t r i d  of the  
two o b s ta c le s  to  t h i s  co n c lu sio n , namely th a t  (a ) th e  g ra n ts  in  is su e
* a t  p . 198 .
2 For th e  Crown ownership of ro y a l mines a t  common law , see 
A. Brown, A T re a tis e  on th e  Law o f M in era ls , (4 th  e d .)  London, 1878, 
p . 117. C f .» A. Rodgers, The Lav R e la tin g  to  Mines, M inerals  and 
Q u arries  in  G reat B r i ta in  and I r e la n d  (2nd ed .)*  London, 1876,pp. 
175-178.
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preceded  th e  P r o te c to ra te ,  and (b) the  t e r r i t o r y 's  mining law, a s  
co n ta in ed  in  th e  Mining Ordinance o f 1899 re g u la t in g  mining 
o p e ra tio n s , s p e c i f ic a l ly  excep ted  la n d  e s ta t e s  a s  th e  ones in  is s u e .
To g e t round th e  v a l id i ty  o f th e  o r ig in a l  g r a n ts ,  re c o g n itio n  o f 
which would have negated  th e  common law Crown p re ro g a tiv e  to  
m in e ra ls  ro y a l ,  h is  lo rd s h ip  saw, in  th e  subm ission  to  Jo h n s to n 's  
enqu iry  in to  lan d  c la im s, a  su rre n d e r  o f th e  o r ig in a l  t i t l e  to  the  
Crown and a  r e - g r a n t  o f t i t l e  by th e  is su in g  o f th e  C e r t i f i c a te  o f 
Claim.
In  h is  co n clu sio n  o f au to m atic  Crown ow nership, Nunan, J . , 
c e r ta in ly  abandoned h is  e a r l i e r  accep tance  in  th e  Kombe case th a t  
only  those  p ro p r ie ta ry  r ig h t s  ceded to  th e  Crown c o n s t i tu te d  Crown 
ow nership. The message was now th a t  a l l  lan d  in  a  p r o te c to r a te ,  
however o b ta in ed , was Crown lan d  o r a s  h is  lo rd s h ip  s u c c in t ly  p u t i t  — 
" a l l  lan d  in  t h i s  co u n try  i s  h e ld  e i th e r  m ed ia te ly  o r im m ediately from 
th e  Crown".
The F u l l  C ourt o f Appeal f o r  E as te rn  A fr ic a  in  P ao lu cc i v .
The Commissioner o f Mines f o r  B r i t i s h  C en tra l A fr ic a  P ro te c to ra te  and 
B r i t i s h  C en tra l A fr ic a  Co. L td . v. The Crown P ro secu to r  ^ was n o t 
d isposed  to  acc e p t Nunan, J . ' s  r a t i o n a l i s a t i o n .  The C ourt add ressed  
i t s e l f  to  the  questions*  " . . .  what were th e se  C e r t i f i c a te s  o f 
Claim? Were they  vouchers o f t i t l e s  a lre a d y  e x is t in g  in  th e  h o ld e rs
In  th e  C ourt o f Appeal f o r  E as te rn  A fr ic a , C iv il  Appeals 
Nos. ? and 8 o f 1904 (u n re p o rte d ) . E nclosure  in  M arison, J .  to  
P r in c ip a l  S e c re ta ry  o f S ta te  f o r  th e  C o lon ies, Despatch No. 108 
o f I / V 1905. 00 525/190/11.
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or were th ey  g ra n ts  by th e  B r i t i s h  Grown o f new, v a l id  and s u b s ta n t ia l  
t i t l e s ? "  T h e ir lo rd s h ip s  found in  Nunan J . ' s  concep tion  o f a  
su rre n d e r and re g ra n t  a  le g a l  f i c t i o n  f o r  which th e re  was no evidence 
a s  th e  C e r t i f i c a te s  o f Claim were a  co n firm a tio n  o f th o se  r ig h t s  
which were a lre a d y  in  e x is te n c e .
On th e  e f f e c t  o f a  p r o te c to ra te  over p r iv a te  r i g h t s ,  th e  
Appeal C ourt, f in d in g  th a t  by 1901, a s  re v e a le d  in  th e  Kombe case 
"the  B r i t i s h  Crown d id  n o t claim  th e  Royal P re ro g a tiv e  o f ju s t ic e  in  
a s  much a s  ju s t i c e  to  n a tiv e s  was ad m in is te red  in  th e  lo c a l  c o u r ts " , 
concluded: " . . . I t  would seem from t h i s  t h a t  th e  o th e r  Royal
P re ro g a tiv e s  d id  n o t app ly  to  th e  co u n try " . On t h i s  prem ise the  
Court h e ld :
" . . .  The lan d s  th e re fo re  were the  a b so lu te  p ro p e rty  o f 
th e  p red ecesso rs  in  t i t l e  o f th e  a p p e lla n ts  here  b e fo re  
the  B r i t i s h  Crown acq u ired  any so v ere ig n  and t e r r i t o r i a l  
r i g h t s  and p r iv i le g e s  in  th e  coun try  and i t  fo llo w s  . . . 
t h a t  . . . th e  a p p e lla n ts  had a  t i t l e  f r e e  from any 
c o n d itio n  n o t exp ressed  in  th e  o r ig in a l  and n o t shown to   ^
be in c id e n ts  im plied  th e r e in  ( i . e .  i n  th e  o r ig in a l  g r a n t ) ."
On t h i s  reaso n in g  th e  low er co u rt* s  d e c is io n  was re v e rse d , 
and i t  was h e ld  th a t  th e  p ro p e rty  r ig h t s  in  th e  lan d s  v e s te d  in  the  
a p p e l la n ts .
The e f f e c t  o f t h i s  d e c is io n  was o f g re a t  p o te n t ia l  s ig n if ic a n c e :  
i t  p u rp o rted  to  q u a lify  th e  presum ption th a t  th e  p ro te c to ra te  s ta tu s  
o f a  t e r r i t o r y  was s u f f i c i e n t  i n  i t s e l f  to  g iv e  th e  Crown u ltim a te  
ownership o f th e  la n d s . Now, b e fo re  Crown ownership cou ld  be
 ^ a t  p . 48.
^7
ach iev ed , th e  Royal P re ro g a tiv e  would f i r s t  have to  be e x p re ss ly
i
a p p lie d  to  th e  t e r r i t o r y .  U n til  then  th e  Grown could  n o t claim
to  be th e  source o f t i t l e .  H.W. Fox, a  s e n io r  o f f i c i a l  o f the
B r i t i s h  South A frica  Company, w r it in g  in  London in  1913» commented
on t h i s  judgment a s  confirm ing th e  view " . . .  th a t  th e  h o ld e r o f a
t i t l e  reco g n ised  by th e  Grown in  a  B r i t i s h  P r o te c to ra te  i s  v ested
2w ith  a  good t i t l e " .  This comment, i t  i s  su b m itted  w ith  r e s p e c t ,  
was i l l  conceived . A mere co n firm a tio n  o f t i t l e  by th e  Grown i s  n o t 
a  good source  o f t i t l e .  The Crown i t s e l f  needed f i r s t  to  o b ta in  a  
good t i t l e  to  p ro te c to ra te  la n d s .
Nunan, J . , saw in  th i s  a p p e l la te  c o u r t ’s d e c is io n  a  mis­
concep tion  of th e  ca teg o ry  o f p ro te c to ra te  t e r r i t o r y  w ith in  which 
Nyasaland f e l l ,  which he thought was q u ite  d i s t i n c t  from some e x is t in g  
in  E a s t A fr ic a . R eacting  to  th e  d e c is io n , he w rote th e  Commissioner: 
" . . . U nlike the  case  o f N ig e ria , Z anzibar, and some o th e r  p la c e s , 
an u t t e r  absence o f s e t t l e d  Government, c i v i l i s a t i o n ,  o r e s ta b lis h e d  
n a tiv e  law s or customs e x is te d  a t  th e  d a te  o f th e  P roclam ation  o f th e  
P ro te c to ra te  in  1891. In  consequence, th e  A d m in is tra tio n  assumed 
f u l l  power to  d ea l w ith  a l l  la n d s  and have so ld  and le a se d  them on i t s  
own a u th o r i ty  s in ce  t h a t  d a te " . Seeing th e  judgment a s  w h it t l in g  th e  
so v e re ig n ty  o f th e  Crown in  lan d  m a tte rs , he p re sse d  f o r  an appea l to
* P o ss ib ly  by th e  exp ress a p p lic a t io n  o f th e  common law of 
England. See p e r Denning, L . J . , in  N yali L td . v . A tto rney-G eneral 
0 9 5 6 7  1 Q.B. 1 a t  p . 16 .
2 H.W. Fox, Memo on Land S e ttlem en t in  Rhodesia 1913:
N otes and Cases subm itted  to  th e  P riv y  C o u n cil, P r in te d  by Waterlow 
& Sons L td .,  London 1913» P* 31*
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the Privy Council. In this regard he added: " . . .  the question of
jurisdiction of land tenures in this Protectorate should be determined 
once and for all by an opinion of the Privy Council followed if 
necessary by legislation, perhaps even by an Order-in-Council". ^
The Law Officers in their advice to the Colonial Office did not
however think reference to the Privy Council as suitable at the time.
They felt the questions posed, which went beyond the judgment of the
Appeal Court, should only be considered if they arose in a practical
form. The Law Officers expressed, nevertheless, disagreement with
both the Court of first instance as to its surrender and regrant
theory, and the Court of Appeal for questioning the Certificates of 
2
Claim.
As to the former they reported: ". . .we cannot see any
ground for the hypothesis upon which the Court of First Instance 
proceeded, that there was a surrender to the Crown followed by a 
regrant . . .". As to the latter they reported: "The Certificates
of Claim were issued under the authority of the British Government as 
the Sovereign Power which assumed the right of confirming or dis­
allowing any claims to land, and we do not think that the conditions 
imposed in these certificates could be questioned in any municipal 
Court".
1
See E nclosure No. 2 in  B r i t i s h  C en tra l A fr ic a , Despatch No.
102 o f 3 l /3 / l9 0 5 . CO 525/7746/7 . For Nunan J . ' s  p u b lic  rev iew  o f 
th e  Appeal C o u rt 's  d e c is io n , see C en tra l A frican  Times, June 3rd  1905.
^ See Law O f f ic e r s ' O pinions, August 15th 1905» Vol. Ill, 1905- 
1918, M iscellaneous No. 177.
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The d ivergence  o f ju d ic ia l  op in ion  u n d ersco res  th e  
com plexity o f th e  l e g a l  d o c tr in e  u n d erly in g  a  p ro te c to ra te  in  th en  
emerging B r i t i s h  A fr ic a . E rroneous though Nunan, J . ' s  view m ight 
have been in  l i g h t  o f th e  a p p e l la te  C o u rt 's  d e c is io n , th e re  was 
p r a c t i c a l ly  no p rev io u s  ju d ic ia l  e la b o ra tio n  on th e  m a tte r . H is 
lo r d s h ip 's  view does n o t, however, appear f a r - f e tc h e d  f o r  a  s im ila r  
view had been e n te r ta in e d  in  th e  E a s t A frican  P r o te c to ra te s  even 
e a r l i e r  th an  th e  two C en tra l A frica n  cases  came under rev iew .
In  1899 th e  F o re ig n  O ffice  sought th e  o p in io n  of th e  Law 
O ff ic e rs  in  th e  m a tte r  concern ing  th e  Crown's so v e re ig n ty  in  th e  
E as t A frican  P ro te c to ra te  over w aste or unoccupied la n d . * The 
m a te r ia l q u e s tio n s  posed were, " In  re g io n s  where Her M ajesty e x e rc is e s  
r ig h t s  o f P r o te c to ra te  under T re a t ie s  such a s  th o se  made by the  
B r i t i s h  E a s t A fric a  Company, which do no t s p e c i f ic a l ly  g ra n t to  Her 
M ajesty th e  r ig h t  o f d e a lin g  w ith  w aste o r unoccupied la n d , does 
th a t  r i g h t  accrue to  Her M ajesty by v ir tu e  o f th e  r i g h t  o f P ro te c to ra te ?  
I s  any d if fe re n c e  made by th e  f a c t  o f th e  n a tiv e s  o f th e  re g io n  w ith  
whom th e  T rea ty  was concluded being  p r a c t i c a l ly  savages w ith o u t any 
p roper concep tion  o f ownership in  land?"
To the first question, the Law Officers answered in the 
affirmative* "We axe of the opinion that in such regions the right of 
dealing with waste and unoccupied land accrues to Her Majesty by virtue
 ^See Law Officers' Opinion, December 13th  1899» Vol. V, 
1892-1899» Miscellaneous No. 8 6 .
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of her right to the protectorate”. Amplifying the right to such 
lands, the opinion concluded: ”. . .  Her Majesty might, if she
pleased, declare them to he Crown lands or make grants of them to 
individuals in fee, or for any term”. Accepting the second question 
as being most relevant, the Law Officers distinguished territories 
with ”some form of settled Government” from those which did not. 
Satisfied that the region in issue belonged to the latter category, 
the proposition was advanced: ”. . .  Protectorates, such as those
now under consideration, really involve the assumption of control 
over all lands unappropriated . . .”. Whatever the respective merits 
of these divergent authorative opinions on this fundamental issue, an 
answer had to be found.
The P riv y  C ouncil d e c is io n  in  1919 in  th e  c e le b ra te d  case  o f 
Re S outhern  Rhodesia * c a s t  some l i g h t  on t h i s  un reso lved  q u e s tio n .
The matter in issue in this case was who owned the unalienated lands 
of Southern Rhodesia as between the Crown, the British South Africa 
Company and the indigenous people. Southern Rhodesia became a British 
Colony in 1923 but at the relevant time was a Protectorate. The 
decision, therefore, is significant for other Protectorates like 
Northern Rhodesia and Nyasaland.
It is clear from this case that the assumption of dominion 
over the lands by the Crown must be undertaken by an express manifest­
ation of intent. It was in this regard held that a manifestation, by
1 (1919) AC.211.
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O rd ers-in -C o u n c il to  e x e rc ise  f u l l  dominion over lan d s  which a re
u n a l lo t te d ,  was s u f f i c i e n t  to  c o n s t i tu te  th e  Crown, owner of th e
la n d s . The Company advanced th e  argument t h a t  th e  absence of
an n ex a tio n  a f t e r  conquest in d ic a te d  th e  Crown's d i s in t e r e s t  in  th e
ownership o f lan d  and , a s  the  Company was l e f t  in  occu p a tio n , t h a t
was p ro p e rty  enough. To t h i s  Lord Sumner declared*  ^
. . .  i f  when th e  p ro te c t in g  power . . . became th e  
conquering power . . . and under th e  O rders in  
C ouncil . . . s e t  up by i t s  own a u th o r i ty  i t s  own 
ap p o in tee  a s  a d m in is tra to r  and san c tio n ed  a  land  
system  of w hite s e tt le m e n t and of n a tiv e  re s e rv e s , 
i t  was in ten d ed  th a t  th e  Crown should  assume and 
e x e rc is e  th e  r i g h t  to  d isp o se  o f th e  whole o f the  
la n d  n o t th en  in  p r iv a te  ow nership, th e n  i t  made 
i t s e l f  owner o f  the  la n d  to  a l l  in te n ts  and 
purposes a s  com pletely  a s  any so v ere ig n  can be th e  
owner o f lan d s  which a re  p u b lic  j u r i s  . . .
As to  w hether th e  Company's f i r s t  occupation  o f th e  t e r r i t o r y  could
be a  sou rce  of t i t l e ,  Lord Sumner denied* "The q u e s tio n s  in  t h i s
re fe re n c e  r e f e r  to  p ro p e rty  and n o t to  mere occupation  . . . The
f a c t  o f occupation  and e s p e c ia l ly  th e  c ircum stances under which i t
was tak en  and enjoyed a re  s ig n i f i c a n t  and h e lp fu l  in  e s tim a tin g  what
th e  r i g h t s  o f th e  Crown were and how f a r ,  i f  a t  a l l ,  th e  Crown
co n fe rred  r ig h t s  over th e  lan d  on th e  Company; b u t in  i t s e l f  and
2by i t s e l f  occupation  i s  n o t t i t l e " .
3
In  Sobhuza v . M ille r  & O th e rs , an o th e r P riv y  C ouncil 
d e c is io n , V iscount Haldane accep ted  and a p p lie d  Lord Sum ner's
 ^ a t  p . 2^0.
2 a t  p . 239.
3 a .g .  [iy z € J  5 1 8 .
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proposition in Re Southern Rhodesia that an Order in Council is a 
manifestation of intent by which the Crown can assume dominion 
over the lands. In Sobhuza's case, arising from Swaziland, the 
issue was whether the Crown could by Order-in-Council abrogate a 
Convention, entered into between Great Britain and the South 
African Republic, securing customary law and the agricultural 
and grazing rights of the indigenous people. Swaziland was at the 
date of the Convention, an independent African State treated as a 
protected dependency of the Republic. By Orders-in-Council subsequent 
to the said Convention certain lands in Swaziland were expropriated 
by the Crown, to the extinguishment of the use and occupation of them 
by the indigenous people. It was held that the Orders-in-Council 
were effective, even if they were not within the powers recognised by 
the Convention.
The two Privy Council decisions do at least dispel Nunan J.'s
view, shared earlier on by the Law Officers, that protectorate status
was in itself sufficient to confer on the Crown dominion over a
territory’s lands. There was need for an express and unequivocal
1
assertion of Crown ownership. Although the two Privy Council 
decisions talk of a manifestation of intent on the Crown's part to 
assert dominion over the lands, it appears that such intention ought to 
be expressed by legislative enactment such as by Order-in-Council.
1
C f. ,  S ir  K. Roberts-W ray, Commonwealth and C o lo n ia l Law, 
London, 1966, C hapter 1*K
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Such an expression being an Act of State is not amenable to question. 
By this very token, a mere assumption of purported ownership such as 
by occupation cannot suffice.
Thus in Northern Rhodesia, it could be stated that land in 
North Eastern Rhodesia did not become Crown land by virtue alone of 
the creation of the Protectorate. In North Western Rhodesia, where 
the Lewanika Concessions ceded land rights, these Concessions are the 
source of title, assuming that Lewanika had the power to grant such 
rights. Crown lands were, however, subsequently declared in the 
territory and quite appropriately so. We shall see subsequently what 
considerations influenced the Crown in formulating its land policies 
and how the same were effected. We might, however, reiterate that the 
mere assertion of a protectorate on the part of the Crown was not in 
itself sufficient to vest land in the Crown* it was necessary, in 
addition, to assert overtly, such as by legislation, the intention to 
vest lands in the Crown.
D. Origins of Title to land in Zambia
(i) The Land Concessions in North Western Rhodesia
The British South Africa Company land claims in the territory 
are mainly based on concessions obtained from Lewanika  ^in the 
part of the territory which came to be known as Barotseland 
North Western Rhodesia. Subject to the approval of the Secretary
Lubosi Lewanika was Litunga (i.e. ruler) of the Lozi people 
1886-1916, see M. Mainga, Bulozi Under the Luyana Kings, London, 
1973, at p. 215.
o f S ta te  f o r  th e  C olon ies th e  Company d id  o f course  have th e  
a u th o r i ty  under i t s  c h a r te r  to  e n te r  in to  such c o n cessio n s . *
Two such concessions o f g re a t  im portance axe th o se  e n te re d  in to  in  
1900 and 1909 between Lewanika on th e  one p a r t  and th e  B r i t i s h  South 
A fric a  Company on th e  o th e r . The 1900 concession  g ra n tin g  v a rio u s  
r i g h t s  to  th e  Company was "over the  whole o f  th e  t e r r i t o r y  o f th e  
s a id  (B aro tse) n a tio n  or any f u tu r e  ex ten s io n  th e re o f  in c lu d in g  
a l l  s u b je c t  and dependent t e r r i t o r y . "  In  m a tte rs  of la n d  t h i s  
Concession s ta ted *  " . . .  b u t th e  B r i t i s h  South A frica  Company 
s h a l l  have th e  r i g h t  to  make g ra n ts  of lan d  f o r  farm ing purposes 
. . .  to  w hite men approved by th e  King, th e  B r i t i s h  South A frica  
Company undertak in g  t h a t  th e  n a tiv e  la n d s , v i l l a g e s ,  c a t t l e  p o s ts , 
gardens and fo u n ta in s  s h a l l  be in  no way in te r f e r e d  w ith  . . . " .
An a re a  known a s  The B aro tse  V alley  was e x c lu s iv e ly  re se rv e d  fo r  
th e  King and h is  peop le  and th e  Company a cq u ired  no r i g h t s  w ith in  
th a t  a re a .
However, t h i s  Concession does no t appear to  have g ra n te d  lan d  
r ig h t s  to  th e  Company over u n a lie n a te d  la n d . Lewanika d id  n o t a t  
t h i s  s ta g e  p a r t  w ith  h is  lan d  a s  g ra n ts  by th e  Company to  European 
s e t t l e r s  were dependent on h is  ap p ro v a l. Thus t i t l e  over such g ra n ts ,  
in  th eo ry  a t  l e a s t ,  would d e riv e  from him a lo n e . The Law O ff ic e rs ,  
commenting on s im ila r  phraseo logy  in  th e  L ip p e r t C oncession in  
Southern  Rhodesia in  re p ly  to  a  re q u e s t f o r  an o p in io n  from  th e  
C o lon ia l O ffice , were d isposed  to  th in k  th a t  th e  C oncession d id  no t
 ^ For th i s  a u th o r i ty  under th e  BSA Co. c h a r te r ,  see  H e rs le t ,  
S i r  E . ,  Map o f A frica  by T re a ty , op. c i t . ,  pp. 272-273.
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g ra n t r i g h t s  over u n a lie n a te d  la n d . By th e  L ip p e rt C oncession,
King Lobengula g ra n te d  th e  C oncessiona ire  L ip p e rt th e  ex c lu s iv e  
r i g h t  d u rin g  100 y e a rs  " to  la y  o u t, g ra n t, o r le a s e ,  f o r  such 
p e rio d  o r p e rio d s  a s  he may th in k  f i t ,  fa rm s, tow nships, b u ild in g  
p lo ts  and g raz in g  a re a s  . . .  to  g ive  and g ra n t c e r t i f i c a t e s  in  
my name f o r  th e  o ccu pation  o f any farm s, tow nships, b u ild in g  p lo ts  
and g ra z in g  a re a s " . The Law O ff ic e rs  th u s  observed: "So f a r ,
th e re fo re ,  a s  th e  c o n c e ss io n a ire , o r h is  a s s ig n , p u rp o r ts  to  
a l ie n a te  p ie c e s  o f la n d  to  g ra n te e s  in  r e tu r n  f o r  payment, he g iv e s  
a  t i t l e  which i s  d e riv e d  from Lo Bengula and i s  a c t in g  f o r  him and 
h is  name. I t  by no means fo llo w s  th a t  th e  u n a lie n a te d  lan d  o f Lo 
Bengula belongs to  th e  co n ce ss io n a ire  . . . " .  ^
I f  th e re  was any doubt abou t t h i s  in te r p r e ta t io n ,  th en  Re 
2Southern  Rhodesia c e r ta in ly  endorsed th e  Law O f f i c e r 's  view p o in t .  
The P riv y  C ouncil in te r p r e t in g  th e  L ip p e rt Concession ru le d ,  " . . . 
the  co n cession  d id  n o t g ive  th e  c o n ce ss io n a ire  th e  r i g h t  to  use th e  
lan d  o r to  take  th e  u s u f ru c t .  I t  d id  n o t make any lan d  h i s ,  nor 
d id  i t  enab le  him to  make i t  h is  own. What lan d  he a p p ro p ria te d  to  
o th e rs  was to  be a p p ro p ria te d  in  L obengu la 's  name . . . " .
S u b s ti tu te  th e  words " in  L obengula 's  name" f o r  "w ith  Lew anika's 
approval"  and t h i s  Lewanika co n cession  would a p p ro p r ia te ly  f a l l  
w ith in  th e  P riv y  C o u n c il 's  ru l in g .
 ^ See Law O f f ic e r s ' O pinions, May 15th 191^, Vol. V II, 1905“ 
1918, M iscellaneous No. 177, p . 3*
2 A.C. /*i9197 211 a t  p . 237.
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In  f a c t  th e  B r i t i s h  South A fric a  Company d id  rec o g n ise  t h a t  
t h i s  C oncession d id  n o t g ra n t any s u b s ta n tiv e  lan d  r i g h t s .  Thus 
th e  Company in  190^ d id  ask  f o r  and o b ta in  Lew anika's approval 
when g ra n tin g  some farm s to  "good s e t t l e r s " . Because o f t h i s  
l im i ta t io n  in  th e  1900 C oncession, th e  Company subsequen tly  in  
1905 o b ta in ed  two g ra n ts  o f lan d  a s  "a  f r e e  g i f t "  from Lewanika.
The Company needed t h i s  land  f o r  d is p o s i t io n  to  an in c re a s in g  
number o f s e t t l e r s ,  who were flo w in g  up n o rth  fo llo w in g  th e  
c o n s tru c tio n  of a  ra ilw a y  northw ards from Bulawayo ( in  Southern  
R hodesia), and th e  developm ent o f tow nships. *
The 1900 Lewanika Concession re c e iv e d  th e  approval o f th e
S e c re ta ry  o f S ta te  f o r  th e  C olonies in  th e  subsequent y e a r . A more
ex ten s iv e  Concession g ran ted  in  1909 s ta ted *  "Lewanika, w ith  the
adv ice  and consen t o f h is  C ouncil, in  c o n s id e ra tio n  o f th e  a re a
re se rv e d  from p ro sp e c tin g  in  th e  Concession o f 1900 being  extended
. . . a g re e s  to  g ive  to  th e  BRITISH SOUTH AFRICA COMPANY f o r  i t s
use -  o r to  d isp o se  o f a s  i t  may th in k  f i t  -  a l l  th e  la n d  w ith in
th e  T e r r i to r y  over which he i s  Paramount C h ie f, th a t  i s  to  say w ith in
th e  boundaries of B aro tse lan d  North W estern Rhodesia excep t th a t
p o r tio n  w ith in  th e  a re a  re se rv e d  from p ro sp e c tin g  a s  above extended
. . . " .  T his Concession was s im i la r ly  approved by th e  S e c re ta ry  o f
2S ta te  f o r  th e  C olonies in  th e  fo llo w in g  y e a r . I t  w i l l  be observed 
th a t  t h i s  C oncession u n lik e  t h a t  in  1900 had th e  ap p aren t e f f e c t  o f
See T.W. B ax te r, "The C oncessions o f N orthern  Rhodesia", 
in  O ccasional P apers No. 1, N atio n a l A rchives o f Rhodesia and 
Nyasaland, June 1953* PP« 19-21.
2 For both Lewanika Concessions and approval, see H.M. W illiam s,
The Mining Law of Northern Rhodesia, ^ P ref. Cape Town, February,
196J7, Appendix B, pp. 172-176.
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surrendering all land rights in Barotseland North Western Rhodesia
(except in the reserved area) to the British South Africa Company. ^
the
As explained above, under/1900 Concession Lewanika did not part with 
his entire interests in the land due to the condition attached that 
any dispositions by the Company were subject to his approval. The 
subsequent 1909 Concession does not have a similar condition. Thus 
the 1909 Concession has provided the basis for the Company’s claim 
to ownership of unalienated land in this part of the Territory.
In 1905 the Company had sought to strengthen its land claims 
by procuring the transfer of a portion of the North-Eastern 
territory to North Western Rhodesia. The Company sought this re­
adjustment from the Colonial Office allegedly to facilitate the 
administration of the two territories. Acting under article IV of
the North Western Rhodesia Order-in-Council 1899» the Secretary of
2
State for the Colonies duly effected the proposal. This it was
claimed had the effect of extending the Company's land rights over
an area which under the Lewanika Concession fell within the proviso
3
" . . .  or any future extension thereof".
These land rights, as extended, were acknowledged in the 
recital of the 1911 Order-in-Council and in 1923 at the termination
 ^Cf., P.E. Slinn, The Northern Rhodesia Mineral Rights Issue, 
Ph.D. Thesis, University of London, 1974, p . 43.
2
The boundary a l t e r a t i o n  was e f fe c te d  by th e  High C om m issioner's 
N otice No. 88 o f 29 th  September 1905* C f. ,  J .A . C alder, C o lo n ia l 
O ffice  S e c re t Memorandum on "BSA. Company's M ineral R igh ts in  N orthern  
Rhodesia and th e  J u r i s d ic t io n  o f  th e  B aro tse  Paramount C h ie f" . CO 795/ 
45105/7181 p a r t i c u la r ly  pp. 1-2.
 ^ See P.E. S lin n , The Northern Rhodesia Mineral R ights I s s u e ,
Ph.D. T h esis , op. c i t . , p. 43.
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of th e  Company a d m in is tra tio n  were th e  s u b je c t  o f s p e c ia l
arrangem ents. Under th e  1923 Devonshire Agreement th e  Company's
land  r i g h t s  were t r a n s f e r r e d  to  th e  Crown and i t  was ag reed  th a t  th e
Company should  re c e iv e  one h a lf  o f th e  sums p a id  to  th e  Crown under
th e  s a le  o r le a s e  o f la n d s  in  "N orth W estern Rhodesia (a s  i t
e x is te d  im m ediately p r io r  to  th e  amalgam ation o f North W estern and
North E a s te rn  Rhodesia in  1911 . . . ) " •  T his arrangem ent was to  be
e f f e c t iv e  from  1 s t A p ril 1925 to  1 s t  A p ril 1965*  ^ A lthough th e
B r i t i s h  South A fric a  Company p re sse d  th e  C o lo n ia l O ffice  to  sa n c tio n
boundary a l t e r n a t io n s  on the  p r e te x t  o f a d m in is tra tiv e  n e c e s s i ty ,
the  hidden  motive was to  enhance i t s  m inera l c la im s over a re a s  o f th e
North E a s te rn  t e r r i t o r y  where i t  was f e l t  t h a t  concessions were
2v u ln e rab le  to  s t r i c t  p ro o f . The Company b e lie v e d  th a t  i t  would 
more e a s i ly  defend i t s  t i t l e  under th e  Lewanika C oncessions th an  
under th e  m ineral concessions o b ta in ed  from ind igenous c h ie f s  in  
North E a s te rn  R hodesia.
J .F .  Jones, th e  j o in t  manager and s e c re ta ry  o f th e  London 
Board o f th e  Company, wrote th e  Company A d m in is tra to r o f North 
E a s te rn  Rhodesia in  s t r i c t  confidence advancing v a rio u s  grounds f o r  
th e  boundary e x ten s io n . A ttach ing  more im portance to  th e  Company's 
m ineral t i t l e ,  he wrote*
* Cmd 1984, c lau se  3(C ).
2
C f . ,  P.E. S lin n , The Northern Rhodesia Mineral R ights I s s u e ,
Ph.D. T h esis , op. c i t . , p. 43.
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The t i t l e  a s s e r te d  by the  Company to  m inera l r ig h t s  in  
N orth Western Rhodesia i s  more e a s i ly  s u sc e p tib le  o f 
s t r i c t  p roof in  case o f need th an  to  s im i la r  r ig h t s  in  
N orth E a s te rn  R hodesia. The Board a t ta c h e s  g re a t  im portance 
to  t h i s  c o n s id e ra tio n . 1
A ccepting t h i s  ground above a l l  o th e r re a so n s  th e  A d m in is tra to r
rep lied *  "But th e  f i f t h  rea so n  g iven  ap p ears  to  be of such w eight
th a t  th e  p rev io u s  fo u r  seem h a rd ly  w orth d is c u s s io n . I  r e a d i ly
a ccep t th e  s ta tem en t t h a t  th e  Company's t i t l e  to  m inera l r i g h t s  in
North W estern Rhodesia i s  more e a s i ly  s u s c e p tib le  to  s t r i c t  p ro o f
than  in  N orth E a s te rn  Rhodesia, a s  I  know n o th ing  o f th e  t i t l e  under
which such r ig h t s  a re  h e ld  o r  o f th e  l im i t s  o f  th e  a re a  over which
such t i t l e  ex tends . . . " .  While a n t ic ip a t in g  no a c tu a l  ch allen g e
to  th e  Company's t i t l e  in  view o f Jo h n s to n 's  C e r t i f ic a te  o f Claim,
th e  A d m in is tra to r however conceded!
However t h i s  may be, th e  Board o f th e  B r i t i s h  South 
A fr ic a  Company must be co n sid ered  to  know b e s t  th e  
grounds on which th ey  claim  t h e i r  r i g h t s  and p r iv i le g e s  
and th e re  can be no q u e s tio n  th a t  i f  t h e i r  c laim s can be 
b e t t e r  e s ta b lis h e d  by in c re a s in g  th e  amount o f coun try  
in c lu d ed  w ith in  North W estern R h o d esia 's  boundary th a t  
th e se  boundaries should  be extended a s  f a r  E as t a s  
p o s s ib le .  2
The C o lon ia l O ffice  was a p p a re n tly  q u i te  unaware t h a t  th e  
Company's o b je c tiv e  was q u ite  u n re la te d  to  f a c i l i t a t i n g  th e  adm in is­
t r a t i o n  o f th e  two t e r r i t o r i e s .
A
See J .F .  Jones to  A d m in is tra to r, S t r i c t l y  Conf. o f 13/2/1904. 
E nclosure  1 in  S i r  H. Young to  Ormsby-Gore, Conf. o f 7/8/1937.
CO 795A5105/37/5.
O
See A d m in is tra to r to  S e c re ta ry , BSA. Co. o f 19/4/1904. 
E nclosure  3 in  S i r  H. Young to  Ormsby-Gore, Conf. o f 7/8/1937.
CO 795/45105/37/5.
The 1900 C oncession, i t  w i l l  he r e c a l le d ,  a p p lie d  to  " th e  
whole o f th e  T e r r i to ry  o f th e  (B aro tse) n a tio n  o r any fu tu re  
e x ten s io n  th e re o f" .  The Company c le a r ly  r e l i e d  on th e  1905 t r a n s f e r  
o f t e r r i t o r y  to  N orth W estern Rhodesia a s  a u th o r i ty  to  an e x ten s io n  
of th e  concession  a re a .  I t  i s  d i f f i c u l t  to  see how t h i s  
a d m in is tra tiv e  a c t io n  would have had t h i s  e f f e c t ,  a s  th e re  was no 
g ra n t o f any e x e rc is e  o f j u r i s d ic t io n  in  Lewanika in  th e  t r a n s f e r r e d  
a re a . *
T h is  b rin g s  us to  the  w ider q u es tio n  o f th e  v u ln e r a b i l i ty  o f 
the  Company*s lan d  c la im s in  so f a r  a s  they  were based on th e  
Lewanika co n cessio n s . I t  i s  d o u b tfu l w hether Lewanika*s s u z e ra in ty  
extended to  a l l  th e  a re a s  d i s t a n t  from B aro tse lan d  p roper on th e  
prem ise t h a t  they  were " a l l  s u b je c t  and dependent t e r r i t o r y " .  The 
c r i t e r io n  to  determ ine what ju r i s d ic t io n  f e l l  w ith in  t h i s  ex p re ss io n  
was d e b a ta b le . S h o rt of any form of o v e rlo rd sh ip  v e sted  in  Lewanika 
over such t e r r i t o r i e s  i t  i s  im possib le  to  determ ine w hether he had 
s u z e ra in ty  over such an ex ten s iv e  a re a  covering  a lso  th e  c o p p e rb e lt.
The payment o f t r i b u te  a s  in d ic a t in g  c o n c lu s iv e ly  th e  
e x is te n c e  o f o v e rlo rd sh ip  has been d ism issed . The King o f I t a l y 's  
Award on th e  W estern Boundary o f B aro tse lan d  in  1905 commented on 
t h i s  1
T rib u te , canno t, a s  such, be considered  a s  proving  
a u th o r i ty  a s  Paramount R uler o f him to  whom th a t  
t r i b u t e  i s  p a id ; in  f a c t ,  i t  o fte n  happens th a t  a  
t r i b e ,  a lth o u g h  independent, pays t r i b u te  to  th e  
C hief of a n o th e r s tra n g e r  t r i b e ,  e i th e r  in  o rd er by
* C f., P.E. S lin n , The Northern Rhodesia Mineral R ights I s s u e ,
Pd.D. T h esis, op. c i t . , p. kj.
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t h i s  means to  escape being  h a rassed  by him and to  
av o id  war, o r in  o rd er to  g a in  h is  good w i l l  and 
p ro te c t io n .  1
The 1926 N ative R eserves Commission under th e  chairm anship
o f Macdonnel, C .J . ,  r e je c te d  Lew anika's su z e ra in ty  to  have been
so e x te n s iv e  a s  to  be a  j u s t i f i a b l e  b a s is  upon which lan d  was
g ra n te d  to  th e  Company in  th e  1909 C oncession. This Commission
when ap p o in ted  in  1926 was a ss ig n e d  to  dem arcate re s e rv e s  w ith in
2which A frican s  were to  l iv e  a long  th e  l in e  o f r a i l .  B eside i t s  
chairm an th e re  were two o th e r  members ap p o in ted  on th e  Commission.
M. Thomson, a  m a g is tra te , was ap p o in ted  s e c re ta ry  to  th e  Commission.
The th i r d  member was C ol. H.M. H art, a  farm er by occupation . The 
Commission d id  no t s t r i c t l y  adhere  to  i t s  term s o f re fe re n c e . Thus 
evidence was a ls o  c a l le d  on th e  su z e ra in ty  o f Lewanika over th e  lan d s  
he c laim ed to  have power to  a l i e n a te  and d isp o se  o f m inera l r i g h t s .
On t h i s  evidence th e  Commission made c e r ta in  o b se rv a tio n s
in  i t s  r e p o r t .  Of th e  p u rp o rted  s u b je c t and dependent t e r r i t o r y  th e
Commission observed: ” . . .  Lewanika had r e l a t io n s  o f c o u rte sy  w ith
the  Lenje c h ie f s  S itan d a  and Mungule b u t th a t  no su z e ra in ty  over
th e se  c h ie f s ,  o r any d isco v e ra b le  r e la t io n s  a t  a l l  w ith  th e  Lenje
c h ie f s  Chipepo and Mukuwe of th e  Broken H i l l  and Ndola S u b -D is tr ic ts ,
s t i l l  l e s s  any w ith  th e  Lamba, Lima, Sewa, Swaka, S o li  o r Luano 
3
t r i b e s ” . On th e  b a s is  o f th e se  f in d in g s  o f f a c t  th e  Commission 
concluded:
1 See NAZ/SEC/SVY/9/ 9 /2  Vol. I  (2 6 /l )  p . 3.
p
For a  d e ta i le d  account o f t h i s  Commission, see pp.CL^.^ e t .s e q  i n f r a .
o
J N ative R eserves Commission R eport, 1926, N orthern  Rhodesia 
p a r . 325.
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I t  i s  s t i l l  more d i f f i c u l t  to  see how Lewanika could  
p o s s ib ly  co n fe r on th e  B r i t i s h  South A frica  Company 
. . . th e  f e e  sim ple of a l l  th e  lan d  in  N orthern  R hodesia, 
o r o f any o f i t  e a s t  o f th e  S a la  co u n try . H is p u rp o rted  
g ra n t  o f i t  in  1909 was a  g i f t  o f what he d id  n o t 
p o sse ss  . . .  1
But even i f  s u c c e ss fu l Lozi r a id s  on neighbouring  p eop les
and payment o f t r i b u t e  were th e  c r i t e r i a  th e  a f fe c te d  a re a s  do no t
appear to  have ex tended  to  th e  n o r th  o r to  th e  e a s t  o f th e  p re se n t
2day Sou thern  P rov ince and d id  n o t c e r ta in ly  in c lu d e  a re a s  o f th e
3
C opperbelt. ^ Thus i t  could  be s a id  th a t  th e  v a l id i ty  o f th e  
Lewanika concessions a s  g ra n tin g  lan d  r ig h t s  o u ts id e  th e  a re a  o f 
Lew anika's e f f e c t iv e  ju r i s d ic t io n  could  be q u estio n ed  on th e  
p r in c ip le  of nemo d a t  quod non hab e t (no one can g ive  what he does 
not h a v e ) .
( i i )  Land r ig h t s  in  N orth E a s te rn  Rhodesia
As f o r  North E a s te rn  R hodesia, the  Company had never contended
th a t  th e  concessions secu red  from c h ie f s  ev er invo lved  a  g ra n t o f
lan d  r i g h t s .  I t  was on t h i s  b a s is  t h a t  subsequen tly  th e  C o lo n ia l
O ffice  adopted  the  a t t i t u d e  o f re g a rd in g  la n d  in  th i s  p a r t  o f the
4t e r r i t o r y  a s  "n a tiv e  la n d " . There were, however, only two a re a s
N ative R eserves Commission R eport, 1926, op. c i t . , p a r .  32?.
See map a t  p . i n f r a .
3
See M. Mainga, B ulozi Under th e  Luyana K ings, op. c i t . ,  p .
150. C f .,  E. Colson, "Modern P o l i t i c a l  O rg an iza tio n  o f th e  P la te a u  
Tonga", A frican  S tu d ie s , Vol. 7, Nos. 2 -3 , 19^8, p . 92.
^ See W.C. Bottom ley to  S i r  H. Young ( s e m i-o f f ic ia l )  o f 24/12/1935* 
GO 795/^5120/3 /4 . C f. ,  House o f Commons D ebates, 25 th  Ju ly  1923, Vol. 
167 , Col. 503; and MacDonald to  Creech Jones o f 6 /6 /1939 . CO 795/ 
45120/ 39/ I O /3 . For a  c o n tra d ic t io n  in  t h i s  p o lic y , see C o lo n ia l O ffice  
M inutes o f 2 /6 /1939 . CO 795/45120/10.
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excepted  from t h i s  d e s ig n a tio n . Three f re e h o ld  e s ta te s  in  th e  
Tanganyika D i s t r i c t  con tinued  to  be p o sse ss io n s  o f th e  B r i t i s h  South 
A frica  Company. The Company had bo th  la n d  and m inera l r i g h t s  in  th ese  
f re e h o ld  e s t a t e s .  The North C h arte rlan d  Concession a re a  belonged to  
the  N orth C h arte rlan d  Company, a  company in  which the  B r i t i s h  South 
A frica  Company had sh a re s .
The Tanganyika e s t a t e s  were o b ta in ed  from th e  A frican  Lakes
Company, a  c o rp o ra tio n  based in  N yasaland, which had managed to  secure
concessions from ind igenous c h ie f s  in  th e  a re a . On being  v o lu n ta r i ly
d is so lv e d , (an arrangem ent i n i t i a t e d  by th e  B r i t i s h  South A fric a
Company), a l l  i t s  a cq u ired  lan d s  in c lu d in g  th e  Tanganyika e s t a t e s
were t r a n s f e r r e d  to  th e  B r i t i s h  South A frica  Company.  ^ The concession
a re a  invo lved  an o th er arrangem ent i n i t i a t e d  by th e  B r i t i s h  South
A frica  Company. T his a re a , now in  th e  E a s te rn  Prov ince o f th e  co u n try ,
a t  t h a t  tim e f e l l  w ith in  th e  B r i t i s h  sphere o f in f lu e n c e . As such i t
was em barrassing  to  b o th  th e  B r i t i s h  South A fric a  Company and th e
B r i t i s h  Commissioner in  C en tra l A fric a  P r o te c to ra te  (N yasaland) th a t
a German c o n ce ss io n a ire  had a lre ad y  a lle g e d ly  o b ta in ed  bo th  la n d  and
m ineral r i g h t s  from Paramount C hief Mpezeni o f th e  Ngoni. T h is  c h ie f
was re p o r te d ly  h o s t i l e  to  any B r i t i s h  advancement and th u s  made i t
d i f f i c u l t  f o r  th e  B r i t i s h  South A fric a  Company to  secure  a  s im i la r
2concession  from him.
 ^ See A .J . Hanna, The B eginnings of Nyasaland and N orth 
E a s te rn  Rhodesia i859-95i c i t . ,  pp. 17^ e t  s e q .
2 See E.H .L. P o o le 's  n o te s , E nclosure  in  Maxwell to  Green of 
3/ 6/ 1929 . CO 795/X35230/29/6.
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The German c o n ce ss io n a ire  Wiese t r a n s f e r r e d  th i s  concession
to  th e  Mozambique Gold Land and C oncessions Company. He never
managed, however, to  o b ta in  co n firm a tio n  o f t i t l e  from Commissioner
Johnston . S i r  H arry Johnston  was th e  B r i t i s h  Commissioner f o r  th e
P r o te c to ra te .  The N orth C h arte rlan d  concession  f e l l  w ith in  th e
North E a s te rn  Rhodesia re g io n  and so i t  was th e  p rovince o f th e
Commissioner to  in v e s t ig a te  and i f  thought f i t ,  approve t h i s
co n cession . Johnston  w ithhe ld  h is  co n firm a tio n  on th re e  grounds,
namely  ^ t h a t  (a) th e re  was no evidence o f co n sen t on th e  p a r t  o f
th e  g ra n tin g  c h ie f  and a u th o r i ty  on th e  p a r t  o f th e  person  who
secured  th e  concession ; (b) Paramount C hief Mpezeni was n o t reco g n ised
a s  a  c h ie f ; and (c) th e  concession  f e l l  w ith in  th e  coun try  covered by
th e  T rea ty  o f 1899 between th e  B r i t i s h  South A frica  Company and
C hief Mwasi o f the  Chewa. B arnes, however, r e f u te s  th a t  any o f th e
c h ie f s  w ith  whom th e  B r i t i s h  South A fric a  Company e n te red  in to
t e a t i e s  ever l a i d  c laim  to  t h i s  concession  a re a  which was w ith in  
2M pezeni's rea lm . The B r i t i s h  South A frica  Company having th e  only 
reco g n ised  c laim  sought to  so lve  th e  u n s a t i s f a c to ry  s i tu a t io n  by 
i n i t i a t i n g  th e  d is s o lu t io n  o f th e  Mozambique Company and having i t  
r e c o n s t i tu te d  a s  th e  N orth C h arte rlan d  Company. In  c o n s id e ra tio n  
o f having t h i s  new company g ran ted  m inera l and la n d  r ig h t s  in  th e  
concession  a re a , the  B r i t i s h  South A fric a  Company o b ta in ed  a  sh a re ­
* See S i r  C. H i l l ,  Memorandum on B r i t i s h  C en tra l A fr ic a  Claims 
Conf. 6502, C hapter V.
2 See J .A . B arnes, P o l i t i c s  in  a  Changing S o c ie ty , Oxford 
U n iv e rs ity  P re s s ,  195*+» PP» 75“ 78.
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ho ld ing  i n t e r e s t  and th e  g ra n t was made s u b je c t  to  th e  l a t t e r  
Company's r e g u la t io n s .  ^
In  1923, a t  th e  te rm in a tio n  o f th e  Company a d m in is t r a t io n ,
th e  th re e  f r e e h o ld  e s t a t e s  in  th e  Tanganyika D i s t r i c t  were n o t
in c lu d ed  in  th e  t r a n s f e r  o f la n d  to  th e  Crown. These e s ta te s
2con tinued  to  be reco g n ised  a s  belonging  to  th e  Company.
While re c o g n is in g  p rev io u s  Company a l ie n a t io n s  o f la n d , th e
1923 Agreement ex p re ss ly  p rov ided  f o r  th e  North C h arte rlan d
Concession a s  w e ll -  "As re g a rd s  th e  concession  g ra n te d  by th e
Company to  N orth C h arte rlan d  E x p lo ra tio n  Company th e  Crown re s e rv e s
th e  r i g h t  to  s e t  a p a r t  such n a tiv e  re s e rv e s  in  th e  a re a  g ra n te d  to
3
th e  Company a s  th e  Crown may deem p ro p e r" . J
D esp ite  th e  o f f i c i a l  acknowledgement th a t  a p a r t  from the  
Tanganyika e s t a t e s  and th e  North C h arte rlan d  Concession a re a  a l l  
th e  lan d  in  North E a s te rn  Rhodesia was " n a t iv e la n d " , th e  Company 
had claim ed a s  th e  a d m in is te r in g  a u th o r i ty  ownership o f th e  
u n a lie n a te d  la n d s  in  th e  T e r r i to ry .  In  1900, a  y ear a f t e r  th e  1899 
N orth E a s te rn  Rhodesia O rd e r-in -C o u n c il, th e  Company’s  A d m in is tra to r 
o f th e  T e r r i to ry  e s ta b lis h e d  by re g u la t io n s  a  Lands and Deeds 
R e g is try . The re g u la t io n s  were p u rp o rted ly  made p u rsu an t to  th e
See E nclosu res in  Maxwell to  Webb, Conf. o f 2 l /6 / l9 2 9 .
co 795/X35230/29/8.
^ Cmd, 1984, c lau se  3 (d ) .
3 I b i d . , c lau se  3(e)*
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power co n fe rre d  on th e  A d m in is tra to r by th e  1899 O rd er-in -C o u n c il 
to  make re g u la t io n s  " fo r  th e  peace, o rd e r and good government o f 
a l l  perso n s  w ith in  th e  l im i t s  o f t h i s  Order . . .
R egu la tion  2 o f the  Lands and Deeds R eg is try  R eg u la tio n s ,
p receded  by th e  word ’'DECLARATORY” p rov ided : "A ll u n a lie n a te d
2la n d  in  th e  T e r r i to ry  i s  v e sted  in  th e  Company . . The word
d e c la ra to ry  su g g es ts  t h a t  th e  B r i t i s h  South A fric a  Company took  i t
f o r  g ran ted  th a t  i t  was owner o f b e n e f ic ia l  i n t e r e s t s  in  u n a lie n a te d
la n d . I t  was p ra c t ic e  p re p a ra to ry  to  making a  g ra n t  to  a  s e t t l e r
f o r  the  Company to  tak e  p o sse ss io n  o f unoccupied la n d  " fo r  th e
3
purpose o f c o lo n is a tio n  o r a g r ic u l tu r a l  developm ent".
The 1900 R egu la tions were subsequen tly  re p e a le d  in  1905 
and new R egu la tions s u b s t i tu te d  and th e  d e c la ra to ry  re g u la t io n  
v e s tin g  u n a lie n a te d  lan d  in  th e  Company was n o t r e ta in e d .  T h is  does 
n o t mean th a t  th e  Company stopped i t s  p r a c t ic e  o f g ra n tin g  u n a lie n a te d  
o r unoccupied la n d s  to  s e t t l e r s .  On th e  c o n tra ry , th e  Company s t i l l  
con tinued  w ith  i t s  d is p o s i t io n s  o f th e se  la n d s . ^ The Company d id
See A rts . 16 and 17 of th e  1899 N o rth -E aste rn  Rhodesia 
O rd e r-in -C o u n c il.
^ See Govt. N otice No. 10 o f 1900.
3
 ^ See Memoranda by Mr. L.A. W allace, R e la tin g  to  th e  B.S.A. 
Company's T i t l e s  in  N orthern  Rhodesia, London, 1905.
^  R e g is tr a t io n
See re g . 2 , The Lands and D eeds/R egu la tions, 1905.
 ^ See Memoranda by Mr. L.A. W allace, R e la tin g  to  th e  B.S.A. 
Company's T i t l e s  to  Land in  N orthern Rhodesia, op. c i t . ,  p a r .  2 . 
C f . ,  p . 2951 i n f r a .
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1
t h i s  w ith  th e  f u l l  knowledge th a t  th e  C e r t i f ic a te  o f Claim, w ith  
th e  l im ite d  ex cep tio n s  m entioned, gave no t i t l e  to  th e  lan d . W ithout 
r e ly in g  on th e  1905 boundary e x ten s io n  (which must serve  to  
in d ic a te  t h a t  th e  Company was aware t h a t  t h i s  cou ld  not be a  v a l id  
b a s is  upon which to  a s s e r t  ( lan d c la im s) th e  Company o f f i c i a l s  took  
th e  view th a t  a u th o r i ty  f o r  making g ra n ts  o f lan d  was based on th e  
Company's powers o f a d m in is tra tio n  e x e rc ise d  on b e h a lf  o f H.M. 
Governme n t . ^
As has been d iscu ssed  above, p r a c t ic e  o f t h i s  k ind  in  th e  
g ra n ts  o f  lan d  ra iseS fundam en ta l q u e s tio n s  re g a rd in g  th e  o r ig in  o f
3
t i t l e  i n  p r o te c to r a te s .  In  th e  p a r t i c u la r  c o n tex t o f th e  1900 
R eg u la tio n s , a  f u r th e r  q u e s tio n  o f v i r e s  must be co n sid e red . I t  i s  
d o u b tfu l w hether th e  a d m in is tra tiv e  power to  make re g u la t io n s  f o r  
th e  "peace, o rd e r and good government" o f th e  t e r r i t o r y  ex tended  to  
th e  a p p ro p r ia tio n  to  th e  Company o f a l l  u n a lie n a te d  la n d , to  which 
th e  Company could  la y  no c laim  under agreem ents w ith  the  lo c a l  
in h a b i ta n ts .  Doubt was a ls o  exp ressed  in  th e  C o lo n ia l O ffice  a s  to  
whether th e  "peace, o rd e r and good government" fo rm ula"could  cover 
th e  s i tu a t io n  of land  ownership and t r a n s f e r  s in ce  th e  High 
Commissioner (and in  our case  th e  A d m in is tra to r) was a ls o  bound to
These were is su e d  under th e  a u th o r i ty  o f S i r  H. Johnston , 
Commissioner f o r  B r i t i s h  C en tra l A fric a  P ro te c to ra te  (N y asa lan d ), 
confirm ing the  r ig h t s  a cq u ired  by th e  Company under th e  co n cessio n s . 
See pp. 72-73» i n f r a .
2
See Memoranda by Mr. L.A. W allace (C hief Surveyor) R e la tin g  to  
th e  B.S.A. Company's T i t l e s  to  la n d  in  N orthern  Rhodesia, F o r t  
Jameson, 190^.
3
See S ec tio n  B, s u p ra .
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re s p e c t  n a tiv e  laws and custom s” . *
Subsequent O rd ers-in -C o u n c il a f t e r  1900 shade no l i g h t  on
th e  Company's t i t l e  to  unoccupied la n d s  in  North E a s te rn  R hodesia.
The 1911 Order (am algam ating the  two t e r r i t o r i e s )  merely r e s t a t e s
th e  a ssu ran ce  o f n a tiv e  r i g h t s  to  la n d  in  t h e i r  occupation  and co n fe rs
a  power on th e  Company to  a s s ig n  s u f f i c i e n t  lan d  f o r  n a tiv e  
2
occu p a tio n . I t  was n o t u n t i l  1924 when th e  Company handed over 
th e  a d m in is tra t io n  . o f N orthern  Rhodesia to  th e  B r i t i s h  Government 
th a t  a  c la u se  in  th e  O rd er-in -C o u n c il o f th a t  y ea r a p p a ren tly  g ra n te d  
th e  Governor power to  make g ra n ts  o f la n d .
A r t ic le  14 o f th e  N orthern  Rhodesia O rder - in -C o u n c il empowered
th e  Governor to  "make and execute  . . . g ra n ts  and 
d is p o s i t io n s  of any lan d s  . . . which may be la w fu lly  
g ra n te d  o r d isp o sed  o f by H is Majesty* Provided  th a t  
every  such g ra n t or d is p o s i t io n  be made in  conform ity  
e i th e r  w ith  some O rd er-in -C o u n c il o r law f o r  the  tim e 
being  in  fo rc e  . . .  o r w ith  such in s t r u c t io n s  a s  may be 
ad d ressed  to  th e  Governor under His M ajesty . . .  o r 
through a  S e c re ta ry  o f S ta te .  "
I t  w il l  be seen t h a t  t h i s  p ro v is io n  does n o t ex p re ss ly  v e s t  
lan d  in  th e  G overnor. E v ery th ing  p e r ta in in g  to  g ra n ts  and 
d is p o s i t io n s  o f land  (and presum ably t i t l e  consequent on th e  g ra n t)  
i s  co n d itio n ed  on th e  a u th o r i ty  of a  s u b s is t in g  law  o r O rd e r-in -  
C ouncil. There i s  no th ing  in  t h i s  p ro v is io n , i t  ap p ea rs , from which 
could  be in f e r r e d  th a t  unoccupied la n d s  in  North E a s te rn  Rhodesia now 
v e s t  in  th e  Crown. On th e  c o n tra ry , a s  w i l l  have been no ted , even th e
1
See W.R. Johnston , S overe ign ty  and P ro tec tio n *  A Study of 
B r i t i s h  J u r i s d ic t io n a l  Im peria lism  in  th e  L ate N ineteen th  C en tu ry , 
Duke U n iv e rs ity  P re s s , 1973* a t  p . 272.
2
See A rts . 40-44 , N orthern  Rhodesia O rd e r-in -C o u n c il, 1911.
69
o f f i c i a l  view was to  re g a rd  unoccupied lan d  in  North E as te rn
Rhodesia a s  " n a tiv e  la n d " .*  However, in  1928 and 1929 R eserves and
Grown land  were d e c la re d  in  term s o f O rd ers-in -C o u n c il in  th e  E a s t
2Luangwa and Tanganyika D i s t r i c t s  o f North E a s te rn  Rhodesia.
At th e  tim e o f d i r e c t  B r i t i s h  a d m in is tra tio n  ( in  1924) th e
f i r s t  Im p eria l Governor con tinued  th e  Company p r a c t ic e  of making
3
g ra n ts  of la n d  in  a  form approved by th e  C o lon ia l O ffice . A lthough 
i t  could be argued  th a t  th e  C o lon ia l O ffice  consen t co n fe rred  good 
t i t l e  on those  who were g ran ted  la n d  by th e  Governor, i t  would be 
d i f f i c u l t  to  argue th a t  t h i s  p r a c t ic e  invo lved  th e  Crown in  an  
assum ption o f t i t l e  to  u n a lie n a te d  lan d  th roughout North E a s te rn  
Rhodesia.
In  th e  absence o f any ch a llen g e  i t  appears  t h a t  th e  p ra c t ic e  
in h e r i te d  from th e  Company p rov ided  th e  b a s is  f o r  lan d  a d m in is tra tio n . 
The Devonshire Agreement had provided* "The Company a s  from th e  1 s t 
day o f A p r il ,  1924, a s s ig n s  and t r a n s f e r s  to  th e  Crown a l l  such r ig h t s  
and in t e r e s t s  in  la n d s  a s  i t  c laim s to  have a cq u ired  by v ir tu e  o f the  
concessions g ra n te d  by Lewanika upon which d a te  th e  f u l l  and e n t i r e  
c o n tro l of th e  lan d s  th roughou t North W estern Rhodesia a s  w e ll a s  
elsew here in  N orthern  Rhodesia s h a l l  be taken  ov er by th e  Crown and 
thereupon  . . . th e  Crown s h a l l  be com pletely  f r e e  to  a d m in is te r  such
See p . 62 s u p ra .
2 For c re a t io n  o f  th e se  c la s s e s  o f la n d , see C hapter 3* pp. 201 
e t  s e q . ,  and pp. 239 e t  s e q .
3
This presum ably i s  what i s  meant by "w ith  such in s t r u c t io n s  
a s  may be ad d ressed  to  th e  Governor . . . th rough a  S ec re ta ry  o f S t a t e " .
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lan d s  in  such manner a s  th e  Grown may in  i t s  d is c r e t io n  deem b e s t
in  th e  i n t e r e s t  o f the  N ative p o p u la tio n  and in  th e  p u b lic
I
i n t e r e s t s  gen era lly '.'
The Agreement in d ic a te s  th e  source  o f t i t l e  to  lan d  in  North 
W estern R hodesia, namely th e  Lewanika concessions on which b a s is  
th e  Company t r a n s f e r r e d  i t s  r ig h t s  and in t e r e s t s  in  lan d  to  th e  
Crown. In  r e s p e c t  o f elsew here in  N orthern  Rhodesia (which by 
in fe re n c e  must mean North E a s te rn  Rhodesia) th e  Agreement very  
c a re fu l ly  t r a n s f e r r e d  only " th e  f u l l  and e n t i r e  c o n tro l o f th e  
lan d s"  to  th e  Crown. Whatever r i g h t s  th e  Crown a cq u ired , i t  i s  
subm itted , th e y  cannot be such a s  would v e s t t i t l e  to  lan d  in  th e  
Crown.
Thus in  N orth E a s te rn  Rhodesia th e  Company could  only t r a n s f e r  
to  th e  Crown, such r ig h t s  a s  i t  had, i . e .  " a d m in is tra t iv e  r i g h t s " .
But w hatever the  d e fe c ts  in  th e  source o f t i t l e  a s  ju s t  d iscu ssed , 
th e se  were p robab ly  cured  by th e  subsequent c re a t io n  by l e g i s l a t i v e  
a c t io n  o f Crown la n d s , R eserves and T ru s t la n d .
( i i i )  The m inera l con cessio n s  and th e  severance o f m inera l r ig h t s  
from th e  land
The g ra n t o f m in era l r ig h t s  by ind igenous c h ie f s  in  both  North 
W estern and North E a s te rn  Rhodesia in v i te s  an  exam ination  o f th e  
c ircum stances o f severance  o f m in era l r ig h t s  from th e  la n d . From th e  
view p o in t  o f a  la n d h o ld e r i t  was im portan t to  know what r i g h t s  in
* Cmd 1984, c lau se  4 (d ) .
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m inera ls  were severed  from h is  t i t l e  to  lan d . T h is  was n ecessa ry  
because t h i s  determ ined  to  what e x te n t a  la n d h o ld e r 's  r i g h t s  were 
c u r ta i le d  in  th e  enjoyment o f i n t e r e s t s  in  la n d  which would norm ally 
in c lu d e  r i g h t s  in  m inera l d e p o s its  on th e  la n d .
T h is c o n s id e ra tio n  i s  h ig h lig h te d  by a  1926 case in  which th e  
Company sued one Farm stone. The Company is su e d  a  w r i t  a g a in s t  
Farmstone c la im in g , i n t e r  a l i a , an  in ju n c tio n  r e s t r a in in g  him. from 
continued  use o f lim esto n e  s i tu a te d  on h is  farm .  ^ T h is sparked  o ff  
such a  co n s id e ra b le  r e a c t io n  from b o th  th e  t e r r i t o r y 's  Government 
and th e  s e t t l e r  community t h a t  th e  Company never pursued  i t s  cause 
o f a c t io n . Murray, a  member o f th e  L e g is la tiv e  C ouncil, r e g is te r e d  
th e  s e t t l e r ' s  o p p o s itio n  in  th e  C ouncil — " I f  lim esto n e  i s  to  be 
claim ed a s  a  m in era l, th e re  i s  no r e a l  reaso n  why g r a n i te ,  m arble, 
sand , c la y , w ater and even the  a i r ,  cannot be claim ed to  be a  m in era l. 
I t  means th a t  no man w il l  be allow ed to  make b r ic k s  on h is  farm  fo r
he w il l  be u s in g  m in e ra ls  which can be e x p lo ite d  f o r  commercial
_  „ 2 purposes .
The Company's p o s i t io n  was th a t  lim estone  was a  m in e ra l which 
belonged to  i t  and a s  such was no t w il l in g  to  have i t  worked w ithout 
a  p e rm it. As f o r  th e  N orthern  Rhodesia Government, a lth o u g h  i t  
conceded th a t  lim estone  f e l l  w ith in  th e  words o f th e  Mining
 ^ For copy o f w r i t ,  see E nclosure  in  Goode to  Amery, Conf. of
22/ 1/ 1927 . CO 795/ 18206/ 27/ 16 .
2 See Leg. Co. s e s s io n  w ith  reg a rd  to  M ineral R ese rv a tio n s  in  
T i t l e s  f o r  Land, E nclosure  in  Goode to  Amery, Conf. o f 2 2 / i / l9 2 ? .
CO 795/ 18206/ 27/ 1 6 , p . 2 .
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Proclam ation ,w hich  p u rp o rted ly  d e fin e d  m in era ls  ceded to  th e  Company^ 
i t  advocated  f o r  a  more accommodating form ula a llow ing  p r iv a te  use 
of th e  su b stan ce .
We might now lo o k  a t  th e  words o f g ra n t in  th e  re s p e c tiv e  
m inera l concessions in  both  N orth W estern and N orth E a s te rn  R hodesia.
In  N orth W estern Rhodesia, th e  1900 Lewanika Concession a s  
supplem ented by th e  1909 Concession g ra n te d  th e  B r i t i s h  South 
A frica  Company the  r i g h t  "To sea rc h  f o r ,  d ig , win and keep diamonds, 
g o ld , c o a l, o i l  and a l l  o th e r  p re c io u s  s to n e s , m in era ls  o r su b s ta n c es" . 
In  North E a s te rn  R hodesia, th e  Company's t i t l e  to  m inera l r ig h t s  
d e r iv e s  from t r e a t i e s  e n te re d  in to  w ith  v a rio u s  c h ie f s  which were 
confirm ed by S i r  Harry Johnston* The Commissioner is su ed  two 
C e r t i f i c a te s  o f Claim both  d a ted  25 th  September, 1893 re c o g n is in g  
th e  Company's m ineral c la im s. C e r t i f i c a te s  o f Claim A confirm ed 
"The so le  r i g h t  to  se a rc h , p ro sp e c t, e x p lo i t ,  d ig  f o r ,  and keep a l l  
m inera ls  and m etals" in  tw elve o f th e  a re a s  where th e  Company's 
ag en ts  had secu red  t r e a t i e s .  C e r t i f i c a te  o f Claim B phrased  s l i g h t ly  
d i f f e r e n t ly  confirm ed th e  r ig h t  "To sea rc h , p ro sp e c t, e x p lo i t ,  d ig  
f o r  and keep a l l  m in e ra ls  and m eta ls"  in  th e  o th e r  s ix  a re a s  where 
th e  Company had s im i la r ly  secu red  t r e a t i e s .  With th e se  co n firm a tio n s  
th e  e n t i r e  p o te n t ia l  m inera l w ealth  o f North E a s te rn  Rhodesia was 
assumed to  have e f f e c t iv e ly  been v e s te d  in  th e  Company.
C e r t i f i c a te  o f Claim A i s  th e  more im p o rtan t o f th e  two 
c e r t i f i c a t e s .  I t  i s  t h i s  C e r t i f i c a te ,  to g e th e r  w ith  th e  Lewanika 
C oncessions, which a l le g e d ly  covered the  c o p p e rb e lt, Zam bia's
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economic backbone. The C e r t i f i c a te  commences w ith  a  r e c i t a l  o f
enqu iry  b e fo re  confirm ing , i n t e r  a l i a , a  g ra n t of m inera l r ig h ts*
" . . . I  have en qu ired  in to  th e  claim  o f th e  B r i t i s h  South A fric a
Company . . .  to  have o b ta in ed  from a  number o f independent and
r u l in g  c h ie f s  in  B r i t i s h  C en tra l A fr ic a  th e  fo llo w in g  r ig h t s  and
p riv ile g e s*  . . . " .  Then i t  p roceeds to  enum erate th e  t r e a t i e s ,
one of which r e l a t e s  to  th e  p re s e n t day C opperbelt* * "The s a id
r i g h t s  and p r iv i le g e s  . . . being  claim ed by th e  s a id  . . .
Company . . .  in  v i r tu e  o f a  number o f t r e a t i e s  and compacts
concluded by them th rough  t h e i r  Agents to  wit*
No. 10 A T rea ty  w ith  M sh iri, Paramount C hief o f Southern 
IRAMBA, and o f c o u n tr ie s  ly in g  in  th e  N orthern 
p a r t  o f th e  b a s in  o f LUNSEFWA R iver, d a ted  5 th  
November 1890".
A f te r  c e r t i f y in g  th a t  th e re  were no v a l id  c o u n te r-c la im s  over th e
la n d  in  q u e s tio n  and th a t  th e  g ra n to rs  were th e  so le  and only
r i g h t f u l  owner's, th e  C e r t i f i c a te s  concluded w ith  a  d e c la ra t io n  of
v a l id i ty  of th e  r ig h t s  acquired* "THEREFORE I  DECLARE th e  above
mentioned c laim  o f th e  . . . COMPANY . . . to  be e s ta b lis h e d  and to
be reco g n ised  a s  le g a l  and v a lid  by th e  Government of Her B rita n n ic  
2M ajesty . . . " .
The q u e s tio n  o f severance o f m in era ls  from th e  la n d  can be 
viewed from th re e  p e rs p e c tiv e s ,  namely (a ) consen t and a u th o r i ty  o f 
th e  g ra n to r  ( i . e .  lo c a l  c h ie f ) ,  (b) the  r i g h t  g ra n te d  and (c) 
d e f in i t io n  o f m in era ls  g ran ted .
The Copperbelt refers to an area rich in copper deposits 
extending from Broken Hill (now Kabwe) northwards to the border with 
Zaire.
 ^ For both C e r t if ic a te s , see H.M. W illiam s, The Mining Law of
Northern Rhodesia, op. c i t . ,  Appendix A, pp. 167-171*
7**-
(a) Consent and a u th o r i ty  o f th e  g ra n to r
As f o r  North W estern R hodesia, much has a lre a d y  been s a id  on 
th e  a u th o r i ty  o f Lewanika. I t  w i l l  be r e c a l le d  th a t  th e  Lewanika 
concessions p u rp o r ted ly  g ran ted  bo th  lan d  and m in era l r i g h t s .  Thus 
c r i t ic i s m  on th e  a u th o r i ty  to  g ra n t la n d  r ig h t s  i s  a p p lic a b le  w ith  
equal fo rc e  to  th e  g ra n t o f m inera l r i g h t s .  I t  has been observed 
on L ew anika's a u th o r i ty  t h a t  i t  i s  d o u b tfu l th a t  h is  su z e ra ig n ty  
could  have been a s  e x te n s iv e  a s  he p u rp o rted . As f o r  consen t i t  
appears  t h a t  th e re  has been no d isp u te  th a t  t h i s  was la w fu lly  o b ta in ed . 
With reg a rd  to  consen t th e  r e c i t a l  c lau se  in  th e  1900 Lewanika 
concession  declared*  " . . .  I  Lewanika Paramount C hief o r  King of 
the  B aro tse  N ation o r people f o r  m yself and my h e i r s  and su ccesso rs  
and f o r  my people  w ith  th e  adv ice  and consen t o f th e  Council o f my 
N ation  a t  a  f u l l  m eeting . . . ag reed  and do hereby ag ree  f o r  th e  
c o n s id e ra tio n s  m entioned below . . . " .  The 1909 supplem entary 
concession  had a  s im ila r  r e c i t a l  c la u s e . Both the  1909 concessions 
were du ly  a t t e s t e d  by Lewanika and o th e r  r e le v a n t  r e p re s e n ta t iv e s  of 
th e  Lozi p eo p le . ^
Thus severance o f m inera ls  by g ra n t to  th e  B r i t i s h  South 
A frica  Company cannot presum ably be a tta c k e d  on th e  b a s is  o f la c k  of 
consen t in  re s p e c t  o f th e  Lewanika concessions in  North W estern 
R hodesia. In  North E a s te rn  Rhodesia, however, bo th  the  a u th o r i ty  and 
consen t o f lo c a l  c h ie f s  have been sev e re ly  q u estio n ed .
 ^ Cf . ,  T.W. Baxter, "The Concessions of Northern Rhodesia",
op. c i t . , pp. 16-19.
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I t  has been observed th a t  Johnston  d id  n o t in  f a c t  fo llo w
h is  procedure o f lo c a l  in v e s t ig a t io n  to  a s c e r ta in  th a t  th e  vendor
o r l e s s o r  had th e  r i g h t  to  d isp o se  o f th e  lan d  and to  determ ine th e
e x te n t  o f th e  a re a , th e  s u b je c t  o f t r a n s f e r .  With such a  re la x e d
p ro ced u re , i t  has been noted  th a t  Commissioner Johnston  in  f a c t
lumped to g e th e r  f i f t e e n  T r e a t ie s  in  one C e r t i f i c a te  o f Claim,
"w ith o u t d e term in ing  d e f in i t e ly  th e  l im i t s  o f each T r e a ty ” . ^
Hanna in  h is  book The B eginnings of N yasaland and N o rth -E aste rn  Rhodesia
a ls o  su g g es ts  t h a t  J o h n s to n 's  a t t i t u d e  to  th e  Company's c laim s w ith in
i t s  sphere  o f o p e ra tio n s  (o u ts id e  th e  Nyasaland P ro te c to ra te )  was
one o f " l i b e r a l i t y  and encouragement" a p p re c ia tin g  th e  Company's
expensive r o le  " in  commencing th e  developm ent o f th e  T e r r i to r i e s  over
3
which th e se  c la im s ex tended". Summaris’m jjJo h n sto n 's  d is p o s i t io n  
f o r  w hatever agency c a r r ie d  th e  burden o f a d m in is tra tio n  he s t a t e s  
t h a t  Johnston  a c te d  very  fav o u rab ly  to  th e  Company in  i t s  sphere o f 
o p e ra tio n s .
See C o lo n ia l O ffice  Memorandum on C e r t i f i c a te  o f Claim o f 
25 th  September 1893» covering  Katanga and C en tra l p o r tio n  of 
N orthern  R hodesia. CO 795/^5105» C f .,  S i r  C. H i l l ,  Memorandum on 
B r i t i s h  C en tra l A frican  Land C laim s, op. c i t , ,  pp. 9-10.
2 Sphere o f o p e ra tio n s  r e f e r s  to  N o rth -E aste rn  Rhodesia b e fo re  
th e  B r i t i s h  Government th rough  th e  B r i t i s h  South A fric a  Company had 
e f f e c t iv e ly  e s ta b lis h e d  a  p ro te c to ra te  over the  re g io n .
3
See A .J . Hanna, The Beginnings o f Nyasaland and North-  
E a s te rn  Rhodesia 1859-95» op. c i t . ,  p . 236 .
4 I b id . , fo o tn o te  2 , p . 236.
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Krishnam urthy ag rees  w ith  t h i s .  With th e  B r i t i s h  South A fr ic a  
Company’s  p ro v is io n  o f s u b s id ie s  to  J o h n s to n 's  a d m in is tra tio n  he 
observes th a t  Johnston was under p re s su re  to  is su e  C e r t i f i c a te s  o f 
Claim to  the  Company in  re c o g n itio n  o f a l l  i t s  c la im s. *
On th e  t r e a t i e s  them selves, which were p u rp o r te d ly  v a lid a te d
by th e  C e r t i f i c a te s  of C laim ,K rishnam urthy re v e a ls  t h a t  some c h ie f s
who sig n ed  them had no a u th o r i ty  a s  th ey  were "m ostly  men of mo
consequence, and by th e  n a tu re  o f the  h i s t o r i c a l  s i tu a t io n  a t  t h a t
tim e, t h e i r  ju r i s d ic t io n  was vague". As f o r  some o th e r  c h ie f s ,  he
observes th a t  th ey  were n o t c h ie f s  over a re a s  covered by th e  t r e a t i e s .
Of th e  more s ig n i f ic a n t  M ush ili t r e a ty ,  a f t e r  a  rev iew  o f o th e r
h i s to r i c a l  f a c t s  to  the  c o n tra ry , he r a i s e s  the  doubt "as  to  w hether
M ushili had any ju r i s d ic t io n  to  g ra n t  co ncessions over th e  a re a
m entioned in  th e  t r e a ty  a s  th e  n o rth e rn  p a r t  o f th e  b a s in  o f th e
2Lusenfwa" a s  t h a t  a re a  "d id  n o t in c lu d e  th e  C opperbelt" .
M. Faber, the  a d v ise r  to  the  Zambian Government a t  th e  peak of
th e  m inera l r ig h t s  is s u e ,  comes to  th e  co n c lu s io n , a f t e r  o b ta in in g  a
sworn a f f id a v i t  o f the  only  su rv iv in g  p r in c ip a l  w itn e ss  to  th e  M ushili
3
t r e a ty ,  th a t  i t  lacked  bo th  c o n s id e ra tio n  and co n sen t.
 ^ See B .S. K rishnam urthy, "The Thomson T r e a t ie s  and J o h n s to n 's  
C e r t i f i c a te  of Claim", A frica flS o cia l R esearch, No. 8 , December 1969» 
P. 597.
2 I b id . .  pp . 59^-595.
^ See M. F ab er, “The Mshiri-Thomson Meeting o f November 1890", 
A frican  S o c ia l R esearch, No. 12, December 1971* pp. 137 and 140.
F o r th e  M ushili T rea ty , see  pp. 135-136.
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Such have been th e  doub ts c a s t  on th e  Company's t i t l e  to  
m inera l r ig h t s  based on th e  consen t and a u th o r i ty  o f a  lo c a l  c h ie f .  
But even i f  th e se  were to  be d isco u n ted , th e  concessions them selves 
a re  imbued w ith  d i f f i c u l t i e s  o f in te r p r e ta t io n  r e l a t i n g  to  what 
r i g h t  was conveyed and what m in e ra ls  a re  th e  s u b je c t  o f t h i s  r i g h t .
(b) The concessio n s  and th e  r i g h t  g ra n te d
The Lewanika C oncessions g ran ted  th e  Company " th e  so le  
a b so lu te  and e x c lu s iv e  p e rp e tu a l r i g h t  and power . . .  To sea rc h  
f o r ,  d ig , win, keep e t c ."  C e r t i f i c a te  o f Claim A confirm ed on th e  
Company " th e  s o le  r i g h t  to  se a rc h , p ro sp e c t, e x p lo i t ,  d ig  f o r ,  and 
keep e t c . "  C e r t i f i c a te  o f Claim B confirm ed a  g ra n t of "ex c lu s iv e  
r ig h ts "  on th e  Company, " s o le ly ,  a b s o lu te ly  and e n tire ly *  to  sea rc h , 
p ro sp e c t, e x p lo i t ,  d ig  f o r  and keep e t c . "
The q u e s tio n  has been asked  do th e  words in  the  concessions
mean th a t  th e  Company had a  mere r i g h t  to  th e  m in e ra ls  o r th a t  th e
ow nership o f th e  m in era ls  was v e s te d  in  the  Company, o r indeed both?
On th e  fa c e  o f th e  documents, W illiam s, in  h is  Mining Law of
N orthern  Rhodesia i s  p rep a red  to  take  th e  view t h a t  the  Company had
j u s t  a  mere r i g h t  to  m in e ra ls  b u t no t th e  ownership of m in e ra ls .
In  t h i s  reg a rd  he says*
♦ . . on a  p ro p er in te r p r e ta t io n  o f th e  s e v e ra l  
co n cessio n s , what th e  Company a c q u ire d  was n o t the  
m in era ls  them selves, o r th e  ground in  which th e  
m inera ls  a re  d e p o s ite d , b u t th e  r i g h t  to  go on th e  
lan d  to  sea rch  f o r  and e x t r a c t  and keep a s  i t s  own 
p ro p e rty  th e  m inera ls  so found and e x tra c te d  from 
th e  ground. 1
 ^ See H.M. W illiam s, The Mining Law o f  Northern Rhodesia,
op. c i t . ,  p. 1^9.
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T his view ap pears  to  be supported  by the  s ta tu to r y  m ining
1
law  o f the  tim e . The Mining P roclam ation  of 1912 d ec la red  in  i t s  
pream ble: "WHEREAS th e  r i g h t  o f sea rch in g  and m ining fo r  and
d isp o s in g  of a l l  m inera ls  and m inera l o i l s  in  N orthern  Rhodesia 
n o tw ith s tan d in g  th e  dominion o r r i g h t  which any p erso n , company, 
s y n d ic a te s  o r  p a r tn e rs h ip  may p o ssess  in  and to  th e  s o i l  on o r  
under which such m in era ls  and m inera l o i l s  a re  found o r s i tu a te d  
i s  v e s te d  in  th e  B r i t i s h  South A frica  Company; . . This
pream ble env isaged  th e  p o s s ib i l i t y  o f a  s i tu a t io n  where land  — 
th e  su rfa ce  and th e  u n d ern ea th , i s  owned by somebody e ls e .  I t  i s  
t h i s  p o s s ib i l i t y  which gave r i s e  to  th e  need to  acknowledge the  
Company’s  r i g h t  to  th e  m in e ra ls  underneath  which would o therw ise  
be owned by th e  landow ner. But th e  r i g h t  to  such m in era ls  when 
th e  s u b so il  i s  a lre a d y  owned can only be th e  r i g h t  to  e x p lo it  and 
e x t r a c t  th e  m in era ls  and n o t ownership of th e  s u b s o i l .
T h is pream ble i s  of course  only o f l im ite d  s ig n if ic a n c e  a s  
i t  can only be d e c la ra to ry  o f th e  s u b s is t in g  p o s i t io n .  The Mining 
P roclam ation  d id  n o t in  any o f i t s  p ro v is io n s  d e a l w ith  th e  q u e s tio n  
o f ow nership. Hence only th e  concessions a re  th e  s o le  source o f 
w hatever r i g h t  was g ran ted . The only case which d e a l t  w ith  th e
q u e s tio n  o f in t e r p r e ta t io n  i s  B r i t i s h  South A fric a  Company L td . v .
2Y eta . In  t h i s  case th e  defendan t Y eta, su cc e sso r to  Lewanika, 
g ra n te d  Gordon James a  mining concession  to  work some mines w ith in  the
1 No. 5 of 1912.
C iv il  Cause No. 20 o f 1929 (u n rep o rted ).
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a re a  re se rv e d  f o r  th e  c h ie f  and h is  peop le  in  the  o r ig in a l  
co n cessio n s. The B r i t i s h  South A frica  Company b rought s u i t  a g a in s t  
th e  defendan t and th e  c o n cessio n a ire  to  have the  arrangem ent d e c la re d  
v o id . The Company argued th a t  a lth o u g h  th e  a re a  in  is su e  was 
re se rv e d  f o r  p ro sp e c tin g  a t  th e  in s ta n c e  o f th e  Company, th e  Company 
had th e  s o le  r i g h t  to  p ro sp e c t f o r  m in e ra ls . T his r i g h t  could only 
be e x e rc is e d  in  th e  re se rv e d  a re a  w ith  th e  consen t o f the  Lozi King 
who had th e  d i s c r e t io n  o f g ra n tin g  o r w ithho ld ing  th e  r i g h t .  The 
K in g 's  r i g h t  however d id  n o t in c lu d e  a  g ra n t  o f mining r ig h t s  to  
o th e r  p eo p le . The case however ended in  a  consen t judgment d e c la r in g , 
i n t e r  a l i a :
In  th e  re s id u e  o f th e  T e r r i to ry  covered by th e  s a id  
C oncessions . . . th e  s o le  and e x c lu s iv e  r i g h t  to  
th e  m in e ra ls  ( in c lu d in g  th e  so le  and ex c lu s iv e  r i g h t  
o f making g ra n ts  o r  d is p o s i t io n s  o f th e  same) i s  
hereby d e c la re d  to  be v e s te d  in  th e  P l a i n t i f f  Company 
and i t s  su cc e sso rs  in  t i t l e  and a s s ig n s .  1
This passage seems to  p rov ide  a n o th e r v e rs io n  on th e  meaning 
o f t i t l e .  I t  i s  n o t th e  mere r i g h t  to  m in e ra ls  a s  i f  i t  were a  
m ining r i g h t  bu t th e  e n t i r e  ownership o f th e  m in e ra ls  which 
v e s te d  in  the  Company. The r i g h t  to  m in e ra ls  i s  in c lu s iv e ,  i n t e r  a l i a , 
o f th e  r i g h t  to  a l ie n a te  m in e ra ls . The ex c lu s iv e  r i g h t  o f d is p o s i t io n  
th u s  appears  very  c o n s is te n t  w ith  th e  e n t i r e  ow nership o f th e  
m in e ra ls . But th e  above being  a  consen t judgment cou ld  only have 
been b ind ing  between th e  p a r t i e s  to  th e  a c t io n . Thus th e  r i g h t  g ran ted  
to  th e  Company by concessions o th e r  th an  th e  Lewanika C oncessions 
would no t be a f f e c te d  by th e  consent judgment d e c la r a t io n .
 ^ See Judgment of March 1938, p a r .  5»
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Nor d id  th e  1923 Devonshire Agreement re c o g n is in g  the
Company's m in era l r ig h t s  th roughou t th e  t e r r i t o r y  d e fin e  th e  q u e s tio n
of t i t l e  e x p l i c i t l y .  C lause 3(G) o f th e  Agreement s ta te d :  ” . . .
th e  Crown s h a l l  reco g n ise  th e  Company a s  th e  owner o f th e  m inera l
r ig h t s  a cq u ired  by th e  Company in  v i r tu e  o f the  concessions
ob tained  from Lewanika in  North W estern Rhodesia and concessions in
North E a s te rn  Rhodesia . . . " .  T his re c o g n it io n  a s  i s  ap p a ren t i s
eq u a lly  vague f o r  u l t im a te ly  th e  q u e s tio n  o f t i t l e  had to  depend on
what in te r p r e ta t io n  could  be p laced  on th e  concessions them selves.
The vagueness on th e  Crown's p a r t  ap p ea rs  d e l ib e r a te .  Gordon Smith
(A tto rney-G enera l o f N orthern  Rhodesia) commented in  1930 on t h i s
recognition, confining his remarks to the Lewanika Concessions:
”I t  m ight be no ted  th a t  th e  Crown was c a r e fu l  to  av o id  say ing  what
such m ineral r i g h t s  c o n s is te d  /T s i c ^ /  o r  what r i g h t s  were a c tu a l ly
acquired by the Concession”.  ^ Sir J. Risley, legal adviser,
ex p ress in g  th e  C o lo n ia l O ffice  r e a c t io n  to  the  Company’s  m inera l
r i g h t s  e n te r ta in e d  even a  b ro ad er view o f the  t i t l e  being  open to
q u e s tio n  by any th i r d  p a r ty .  In  1927# he m inuted:
I  do n o t th in k  th a t  th e  Crown i s  under any o b lig a t io n , 
under th e  Agreement of 1923 o r  o th e rw ise , to  g ive  th e  
Company a  s ta tu to r y  t i t l e  a s  a g a in s t  th e  w orld to  i t s  
m ineral r i g h t s  a s  d e sc rib e d  in  S e c tio n  3 (g) o f the  
Agreement . . .  I f  anybody i s  concerned to  q u e s tio n  
those  r i g h t s ,  th e  Company must defend  them. 2
Whatever o f course  m ight have been th e  o f f i c i a l  view, t h i s
 ^ See E nclosure  3 in  Maxwell to  Lord P a s s f ie ld ,  Despatch No. 
138 o f 6 /3 /1930 . CO 795/35505/30 p a r . 4 .
2 See M inutes d a ted  14/7/1927. CO 795/X18345/27.
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need n o t n e c e s s a r i ly  have "been the  ju d ic ia l  view . Be t h i s  a s  i t  may, 
i t  lo o k s d o u b tfu l th a t  C lause 3(G) ever g ra n te d  an y th in g  more than  
was o b ta in ed  from th e  co n cessio n s . The Crown m erely reco g n ised  what­
ever i t  was th a t  was a cq u ired . Hence th e  q u e s tio n  concerning e x a c tly  
what r i g h t  was acq u ired  s t i l l  rem ained open.
In  a s  much a s  th e  e x te n t  of th e  r i g h t  g ra n te d  was in  doubt so 
th e  m in e ra ls  to  which th e  r i g h t  r e la te d  rem ain u ndefined .
(c) The d e f in i t io n  o f m in e ra ls
A part from th e  m in e ra ls  s p e c i f ic a l ly  enum erated, no d e f in i t io n
i s  g iv en  to  th e  term  "m in era ls"  which a l l  concessio n s  co n fer on th e
Company. The only  document c o n ta in in g  such d e f in i t io n  i s  th e  1912
Mining P roclam ation  a lre a d y  r e fe r re d  to .  In  i t s  d e f in i t io n  s e c t io n ,
t h i s  s t a t u t e  say s  o f "M ineral" o r  "M inerals" — "The words s h a l l  be
taken  and co n stru ed  in  t h e i r  most g e n e ra l , e x te n s iv e  and comprehensive
sense  and meaning". A lthough t h i s  d e f in i t io n  i s  n o t very  re v e a lin g ,
th e  E n g lish  case s  of Bext v . G i l l   ^ and Lord P ro v o st o f Glasgow v .
2F a r r ie  a re  q u i te  e n lig h te n in g . In  th e  f i r s t  case i t  was h e ld  t h a t  
th e  word "m inera ls"  in c lu d e s  every su b stan ce  which can be g o t from 
under th e  su rfa c e  o f the  e a r th  and f o r  a  p r o f i t a b le  purpose u n le ss  
th e re  i s  som ething in  the  c o n te x t o r in  th e  n a tu re  o f th e  t r a n s a c t io n  
to  induce the  c o u rt to  g ive  a  more l im ite d  meaning. The second case
1 4 i .L .J .C h . p . 761.
p
(1888) 13 App. Cas. p . 657. G f. ,  th e  South A frican  case o f 
B rick  and P o t t e r ie s  Co. v. R e g is tr a r  o f Deeds, 1903 T .S . ^73«
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even went f u r th e r  w ith  Macnaughten, L .J .  r e fu t in g  th a t  commercial 
value should  ev e r be the  t e s t .  H is L ordsh ip  s ta t e d  t h a t  he saw no 
reaso n  why th a t  which was a  m inera l when com m ercially va lu ab le  should  
cease to  be a  m inera l when n o t worked f o r  a  p r o f i t .  With t h i s  in  
mind, h is  L ordsh ip  in te r p r e te d  the  word "m inera ls"  in  i t s  w idest 
s ig n i f ic a t io n  a s  probab ly  meaning every  in o rg an ic  substance  form ing 
p a r t  o f the  c r u s t  o f th e  e a r th  o th e r  th an  th e  la y e r  o f s o i l  which 
s u s ta in s  v e g e ta b le  l i f e .  I f  th e  1912 Mining P roclam ation  were the  
source o f t i t l e ,  t h i s  ex ten s iv e  d e f in i t io n  of "M ineral" o r "M inerals" 
would have been a p p ro p r ia te .  The concessions from which t i t l e  
emanated d id  n o t, however, p rov ide  any d e f in i t io n .  S ince , a s  a lre a d y  
in d ic a te d , th e  Mining P roclam ation  was n o t th e  source  o f t i t l e ,  th e  
d e f in i t io n  in  i t  was in a p p ro p r ia te . We have th e re fo re  to  look  elsew here 
fo r  a  p roper t e s t .
The p ro p e r t e s t  to  have determ ined th e  is su e  ought to  have been
sought in  th e  m ining case law o f th e  tim e . In  th e  F a r r ie  case H alsbury,
L . J . , l a id  down th e  t e s t  when he s a id  th a t  in  a  g ra n t  o f ’mines and
m in e ra ls ' i t  i s  'a  q u e s tio n  o f f a c t  what th e se  words meant in  th e
v e rn a cu la r  o f th e  m ining w orld , th e  commercial w orld , and landow ners,
a t  th e  tim e when they  were used  in  th e  in s tru m e n t '.  ^ In  North B r i t i s h
2Railway v. B u d h ill Goal and Sandstone Go. , where th e  F a r r ie  t e s t  
was fo llow ed , i t  was h e ld  t h a t  in  th e  circumstances sandstone was no t
 ^p.$4; Supra at p. 669. Cf., the South African case of New 
Blue Sky Gold Mining Co. Ltd. v. Marshall 1905. T.S. 3&3.
2 L  1910.7 A.C. p . 116.
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a  'm ineral*  w ith in  the  meaning o f a  s e c t io n  o f a  s t a t u t e .  In  
C aledonian Railway v . G lenbuig Union F ir e c la y  Co. ,  ^ f i r e c la y  was
h e ld  to  he a  m in era l w ith  Loreburn, L .C ., d e c la r in g : " . . .
th e  c o u rt has to  f in d  ou t what the  p a r t i e s  must be tak en  to  have 
bought and s o ld  r e s p e c t iv e ly ,  remembering th a t  no d e f in i t io n  o f 
'm in e ra ls ’ i s  a t t a in a b le  . .
There ap p ea rs  no th in g  in  th e  above p ro p o s it io n s  which would 
make th e  p r in c ip le s  en u n c ia ted  e s p e c ia l ly  in a p p lic a b le  to  co n cessio n s .
As a  m a tte r  o f f a c t ,  th e  case s  c i te d  a re  n o t concerned w ith  a  
p a r t i c u la r  document b u t w ith  th e  is su e  w hether a  p a r t i c u la r  m inera l 
was conveyed o r n o t. On th e  b a s is  o f th e  t e s t s  en u n c ia ted  in  th e se  
c a se s , i t  ap p ea rs  f a i r  to  s t a t e  th a t  i t  i s  n o t every  in o rg an ic  substance  
in  th e  s u b so il  t h a t  was conveyed in  th e se  co n cessio n s .
2
The l a t e s t  Mines and M inerals A ct, 1969 however r e ta in s  th e  
same d e f in i t io n  o f "M ineral" o r "M in era ls" . The d if fe re n c e  between 
th e  p o s i t io n  now and th a t  under th e  1912 Mining P roclam ation  i s  t h a t  
S ta te  t i t l e  to  m in e ra ls  i s  s ta tu to ry . The Company found i t s e l f  ob lig ed  
to  e f f e c t  th e  t r a n s f e r  of t i t l e  because o f th e  con tinued  c o n te s t  
a g a in s t  th e  Company’s  o r ig in a l  a c q u is i t io n  of t i t l e  to  m ineral
2
Cap. 329» Revised Laws. Came in to  o p e ra tio n  on l / l / l 9 ? 0 .  See 
S . I .  No. 490 of 1969.
mr i g h t s . ^
The p o s i t io n  now i s  t h a t  th e re  i s  a  c le a r  s e p a ra tio n  o f t i t l e  to
minerals from title to the land in which they may be found. S.3(l)
o f th e  Mines and M inerals Act u n q u a lif ie d ly  v e s ts  m inera l ow nership
in  th e  P re s id e n t in  th e  words:
A ll r ig h t s  o f ow nership in ,  o f sea rc h in g  f o r ,  mining 
and d isp o s in g  o f , m in e ra ls , a re  hereby v ested  in  th e  
P re s id e n t on b e h a lf  o f th e  R epublic.
T h is  v e s tin g  i s  n o tw ith s tan d in g  any lan d  r ig h t s  a  lan d h o ld e r may have.
Thus su b se c tio n  (2) o f th e  same p ro v is io n  a m p lif ie s :
The p ro v is io n s  o f su b se c tio n  ( i )  s h a l l  have e f f e c t  
n o tw ith s tan d in g  any r i g h t  o f ow nership o r  o therw ise  
which any person  may p o sse ss  in  and to  the  s o i l  on 
o r under which m in e ra ls  a re  found o r  s i tu a te d .
Thus the  lan d h o ld e r c le a r ly  ho lds lan d  r ig h t s  l e s s  w hatever m in e ra ls
th e re  may be on h is  lan d .
During th e  c o lo n ia l  p e r io d , however, w hatever th e  u n c e r ta in ty  
a s  to  th e  v a l id i ty  o f the  Company's c la im s to  m inera l r i g h t s ,  th e  
Company con tinued  to  a s s e r t  i t s  r ig h t s  and to  d e r iv e  b e n e f i ts  from  th e  
same. The Company was th u s  in  a  p o s i t io n  to  e x e r t  co n sid e rab le  in f lu e n c e  
on developm ents in  th e  lan d  te n u re  system  in  o rd e r to  p rev en t any
For a  summary o f mounting o p p o s itio n , see  P. S lin n , "Commercial 
C oncessions and P o l i t i c s  D uring th e  C o lo n ia l P e rio d : The Role o f th e
B r i t i s h  South A fr ic a  Company in  N orthern  Rhodesia 1890-1964", A frican  
A f f a i r s ,  Vol. 70, No. 281, O ctober 1971, pp . 375-377. Gf. ,  Leg. Co. 
D ebates, 13th December 1938, s e s s io n  3 rd -2 1 s t December 1938, pp. 116- 
125; and 22nd-24th  March 1948, s e s s io n  6 th -2 4 th  March 1948, pp . 366- 
376 and pp. 430-431. For a  d e ta i le d  account of th e  f i n a l  c r i s i s  and 
s e t t le m e n t,  see P .E . S lin n , The N orthern  Rhodesia M ineral R igh ts  I s s u e , 
op. c i t . , C hapter VII p a r t i c u la r ly  pp. 265-266. F or the  N orthern  
R hodesia Government’s  s tan d  on th e  m a tte r im m ediately p r io r  to  
Independence, see  Govt. White Paper, The B.S.A. Company's M ineral 
R o y a ltie s  in  N orthern  R hodesia , 1964, Govt. P r in te r ,  Lusaka.
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d im in u tio n  o f i t s  c la im s to  m inera l r i g h t s .   ^ Thus th e  Company's 
in f lu e n c e  on la n d  p o lic y  d id  no t cease  w ith  th e  su rre n d e r  o f i t s  
a d m in is tra tiv e  r e s p o n s ib i l i t i e s  in  1924.
* For th e  Company's in f lu e n c ia l  ro le  in  th e  development o f th e  
la n d  ten u re  system , see P a r t  I I ,  pp. 199 e t  s e q . ,  i n f r a .
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CHAPTER 2
THE NATURE OF INDIGENOUS RIGHTS IN LAND
For h a l f  a cen tu ry  judges and c o lo n ia l  a d m in is tra to rs  
have debated  the  concept o f  ownership and the  n a tu re  o f  
t i t l e  to  lan d  under Customary law . In  West, E ast and C e n tra l 
A frica  th e  debate  has co n tin u ed . We can now examine t h i s  
s u b je c t  from th e  e a r l i e r  v iew poin t o f  ind igenous t i t l e  and 
th e  c u rre n t Customary law r e l a t i n g  to  la n d .
Approach of judges and a d m in is tra to rs
In  th e  Nyasaland P ro te c to ra te  o f C en tra l A frica  in  1901 
th e  q u estio n  o f  indigenous t i t l e  to  lan d  had in v i te d  j u d ic ia l  
comment. In  th e  Kombe case  the  c h i e f 's  c a p a c ity  in  land  
m a tte rs  a t t r a c t e d  th e  fo llo w in g  comments from Nunan, J .
• The C h ie f 's  j u r i s d ic t io n ,  even in  th e  th eo ry , i s  a  
p u re ly  p e rso n a l ju r i s d ic t io n  over th e  n a tiv e s  o f h is  t r i b e .
H is p ro p r ie ta ry  r ig h t s  in  th e  absence o f any s p e c ia l  t r e a ty  
s t ip u la t io n s ,  a re  r ig h t s  in  th e  name o f  h is  t r i b e  to  e x is t in g  
v i l l a g e s  and p la n ta t io n s ,  and th e  u se r  o f unoccupied la n d s" .
H is lo rd sh ip  viewed th e  c h i e f 's  a u th o r i ty  as  p e r ta in in g  more to  
h is  s u b je c ts  than  over th e  la n d s . S p e c if ic a l ly  denying th a t  a  
c h ie f  can be conceived as  la n d lo rd , h is  lo rd sh ip  concluded:
. The C h ief i s  th e re fo re  in  no sense to  be co n sid e red  the
1 Cox V. The A frican  Lakes C orpo ra tion  L td . a t  p.19« 
su p ra .
!
la n d lo rd  o f  the  lan d  in  which he e x e rc is e s  ju r i s d ic t io n
over th e  n a t iv e s  o f h is  t r i b e .  Even under th e  n a t iv e  law
o f th e  t r i b a l  system  he would n o t have been co n sid ered  th e
s o le  p r o p r ie to r ,  , •
Im p l ic i t  in  t h i s  ap p ears  to  be a  re c o g n itio n  th a t  a  c h ie f
i s  on ly  one such p ro p r ie to r  amongst many o th e rs  o f  h is  people
to  w hatever r ig h t s  th e re  may be in  la n d . What th ese  p ro p e rty
r ig h t s  were was a  q u estio n  l e f t  in  abeyance. R e f le c tin g  on
th e  n a tu re  o f  th e se  r ig h t s  in  the  two m inera l r ig h t s  c ases  
1
a lre a d y  d iscu ssed  Nunan, J . ,  d is t in g u is h e d  them from an 
E n g lish  fee  s im p le , which emanated from C e r t i f i c a te s  o f  Claim 
as  the  source  o f  t i t l e .  Answering th e  q u estio n  f,What. • • i s
a  C e r t i f i c a te  o f  Claim?” in  which was r e c i te d  a g ra n t o f  th e
2fe e  sim ple from C h ie fs , Nunan, J . ,  s a id :  " I t  cannot be a
mere o f f i c i a l  re c o g n itio n  o f  th e  e x is te n c e  o f a  v a l id  t r a n s f e r  
o f  an e s ta te  in  fe e  sim ple from a n a tiv e  c h ie f  o r  c h ie f s .  An 
e s ta te  in  fee  sim ple i s  an e n t i ty  p e c u l ia r  to  E n g lish  law 
and u n lik e ly  to  be evolved ind ep en d en tly  by Kapeni o r  Chisomba, • • 
H is lo rd sh ip  appears to  be say ing  th a t  th e  fe e  sim ple e s ta te  
conveyed d e riv e s  from th e  C e r t i f i c a te  o f  Claim and n o t from th e  
c h ie f s .  This i s  so because a  fe e  sim ple e s ta te  i s  an i n t e r e s t  
which on ly  e x i s t s  in  E n g lish  law . I m p l ic i t  in  t h i s  accep tance 
i s  a  d e n ia l  th a t  such an i n t e r e s t  can ever e x i s t  under ind igenous 
te n u re . The C e r t i f i c a te  o f Claim however cou ld  only  be a  source 
o f t i t l e  i f  th e  Crown had acq u ired  p re v io u s ly  a b so lu te  t i t l e
1. P ao lu cc i v . The Commissioner o f Mines fo r  th e  B r i t i s h  C e n tra l 
A frica  P ro te c to ra te  and The Crown P ro secu to r o f the  B r i t i s h  
C e n tra l A frica  P ro te c to ra te  v The B r i t i s h  C e n tra l A fr ic a  Co,
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such as by an Act o f  S ta te*  In  th e  absence o f  such 
a c q u is i t io n  a  C e r t i f i c a te  o f  Claim cannot p u rp o r ted ly  
co n v ert an ind igenous lan d  i n t e r e s t  in to  an E n g lish  fe e  
simple*
Nunan, J * , had o ccasion  in  th e  case  o f  S u p erv iso r o f 
N ative A f fa ir s  v* B lan ty re  and E ast A fr ic a  B td»«to re c o n c ile  
t h i s  c o n tra d ic t io n .  He h e ld  in  th i s  case  ‘'th a t  c h ie f s  and 
headmen a c t in g  w ith  th e  consen t o f  t h e i r  people • • • have 
th e  power to  make v a l id  agreem ents even i f  th e  same in v o lv e  
th e  d is p o s i t io n  o f  fre e h o ld  r i g h t s ,  easem ents o r p r o f i t s
I
a  p ren d re  in  th e  p o sse ss io n  o f  t h e i r  t r i b e s  o r v i l l a g e s " .
But t h i s  c a p a c ity  was fo r  th e  l im ite d  purposes o f conveying 
i n t e r e s t s  to  p r iv a te  persons which had to  be confirm ed by 
c e r t i f i c a t e s  o f c laim  and o f  ced ing  r ig h t s  to  th e  Crown by 
t r e a ty .  To deny t h i s  c a p a c ity , h is  lo rd sh ip  s a id ,  “would be 
to  ig n o re  th e  f a c t s  o f lo c a l  t r i b a l  and v i l la g e  law and custom , 
and would a t  once r a i s e  up th e  g h o sts  o f long  decided le g a l  
q u e s tio n s  in v o lv in g  th e  t i t l e s  n o t a lone  o f every in d iv id u a l  
h o ld e r under a  C e r t i f i c a te  o f Claim b u t o f  the Crown i t s e l f  
a s  lan d h o ld e r in  t h i s  co u n try  under th e  v a rio u s  t r e a t i e s  w ith  
c h ie f s  and headmen".
Im p e ria l c o n s id e ra tio n s  once ag a in  d is t r a c te d  h is  lo r d s h ip 's  
view , fo r  p u t sim ply , th e  reaso n  advanced was one o f expediency. 
I t  appears most u n lik e ly  th a t  a  t r a n s f e r  between ind igenous 
p a r t i e s  o f a  fre e h o ld  e s ta te  under custom ary ten u re  could  have
1 a t  p . 2 .
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re c e iv e d  h is  lo r d s h ip 's  j u d ic i a l  re c o g n it io n . N e ith e r has
th e  C ourt o f  Appeal fo r  E as te rn  A frica  sq u a re ly  faced  the
is su e  o f th e  n a tu re  o f  such t i t l e .  A ddressing i t s e l f  to  th e
Crown P r o s e c u to r 's  a rg u m e n t in  th e  two m in era l r ig h t s  cases
d iscu ssed  above th a t  th e  c h ie f s  in  B r i t i s h  C e n tra l A frica
"were n o t a b le  to  u n d erstand  ow nership to  lan d  and th e re fo re
could  n o t convey i t " ,  th e  c o u r t exp ressed  s a t i s f a c t io n  th a t
th e re  was ev idence to  th e  c o n tra ry  w a rran tin g  a conclusion
t h a t  t i t l e  to  lan d  could  be conveyed. The C ourt concluded
th a t  th e  t r e a t i e s ,  A cts o f C ession  and Agreements made between
th e  Crown and th e  v a rio u s  c h ie f s  o f  th e  re g io n  p rov ided  "ample
evidence th a t  ow nership in  lan d  was reco g n ised  as among th e
m a tte rs  w ith in  th e  comprehension o f th e  C h iefs  and people  so
th a t  w hite  s e t t l e r s  m ight acq u ire  a  t i t l e  to  i t  under n a tiv e  
2law s" . R ely ing  f u r th e r  on th e  procedure o f enqu iry  in to  th e  
lan d  c la im s, th e  C ourt observed : " In  a d d itio n  the  Commissioner
ex p re ss ly  found in  every  case th a t  th e  vendors were th e  's o le  
and on ly  r i g h t f u l  owners o f  th e  la n d ' d e a l t  w ith , and i t  seems 
to  us to  be c le a r  th a t  th ey  were s u f f i c i e n t ly  c iv i l i s e d  to  be 
ab le  to  g ive  a  good le g a l  t i t l e  to  la n d " .
What t h i s  le g a l  t i t l e  meant was a p p a re n tly  n o t answered. 
The C ourt ap pears  to  have t r e a te d  the  m a tte r as a  q u es tio n  o f 
f a c t  than  o f  law . R ely ing  on th e  face  v a lu e  o f t r e a t i e s  and 
c e r t i f i c a t e s  o f claim  th e  C ourt r e a d i ly  accep ted  as  a  f a c t  th a t  
ownership o f lan d  a s  d esc rib ed  in  th e se  documents was "w ith in
1 see pp. ^2-46 and p . 8? supra  «
2 a t  p .
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th e  comprehension o f the c h ie f s  and people'*. By h o ld in g  th a t  
c e r t i f i c a t e s  o f claim  m erely confirm ed th a t  which had a lre a d y  
been g ra n te d , th e  C ourt must have e n te r ta in e d  an erroneous 
assum ption th a t  th e  i n t e r e s t  r e c i t e d  in  th e  c e r t i f i c a t e s  was 
th e  same as  th a t  conveyed in  th e  o r ig in a l  t r a n s f e r .  I t  i s  
ev id en t th a t  t h i s  was t h e i r  lo rd s h ip s ' im pression  in  th a t  th e  
C ourt never found i t  n ecessa ry  to  re c o n c ile  i t s  und ers tan d in g  
o f  a  t i t l e ,  which could  be acq u ired  by w hite  s e t t l e r s  under 
" n a tiv e  law s" and a  fee  sim ple e s ta te  confirm ed by the  C e r t i f i c a t e s .  
Thus th e  co n c lusion  i s  in e scap ab le  th a t  in  th e  C o u r t 's  view t i t l e  
under " n a tiv e  laws" was th e  same th in g  as  a  fee  sim ple e s t a t e .
N eedless to  say th e  main reaso n  fo r  t h i s  ju d ic ia l  m is­
concep tion  a ro se  from the  f a c t  th a t  l i t t l e  thought had p re v io u s ly  
been given  to  th e se  ju r i s p r u d e n t ia l  i s s u e s .
In  Re Southern  Rhodesia in  1919 some fu r th e r  l i g h t  was c a s t
on th e  q u estio n  o f  t i t l e .  T heir L ordships expressed  t h e i r
d isa p ro v a l o f  im porting  E n g lish  n o tio n s  o f p ro p e rty  in to  custom ary
law . I t  was argued th a t  th e  g ra n to r  c h ie f  g ran ted  by concession
a l l  o f  w hatever he had to  g ra n t a lth o u g h  he had no knowledge o f
an e s ta te  in  fe e  s im p le . The •'advice > o f the  Board
r e je c t in g  t h i s  argument was d e liv e re d  by Lord Sumner: "T heir
L ordships cannot accep t t h i s  argum ent. As w e ll m ight i t  be s a id
th a t  a savage who so ld  ten  b u llo c k s , be ing  the  h ig h e s t number
up to  which he knew how to  coun t, had th e reb y  s o ld  h is  whole he rd ,
1numbering in  f a c t ,  many hundreds • • ."♦
1 a t  pp . 236-237.
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As to  th e  n a tu re  o f  th e  ind igenous t i t l e  to  lan d  in  
Southern  R hodesia, Re Southern R hodesia came o u t w ith  con­
c lu s io n s  which can be c r i t i c i s e d .  In  d e f in in g  th e  ow nership 
o f  th e  lan d s  commonly accep ted  a s  ' t r i b a l*  o r  * communal* t h e i r  
L ordsh ips in s i s t e d  th a t  r ig h t s  w ith in  t h i s  d e s c r ip t io n , what­
ever th ey  e x a c tly  w ere, should  belong to  th e  ca teg o ry  o f 
r ig h t s  o f  p r iv a te  p ro p e r ty , "such th a t  upon a conquest i t  i s  
to  be presum ed, in  th e  absence o f ex p ress  c o n f is c a tio n  o r o f  
subsequent e x p ro p ria to ry  l e g i s l a t i o n ,  th a t  th e  conqueror 
re sp e c te d  them and fo rb o re  to  d im in ish  o r modify them".
For th e se  p r iv a te  r i g h t s  to  be reco g n ised  t h e i r  L ordships were 
to  be guided by th e  s tan d a rd  o f s o c ia l  o rg a n is a tio n  o f th e  
people  in  q u e s tio n . Only those  w ith in  th e  h ig h e r ranks o f  
s o c ia l  o rg a n is a tio n  were to  be e n t i t l e d  to  e x e rc ise  p r iv a te  r i g h t s .  
Where a  people were found to  be on th e  low er l im i t  o f  th e  s c a le  
o f s o c ia l  o rg a n iz a tio n  (such  as th e  " n a tiv e s  o f  Southern  R hodesia") 
such p r iv a te  r ig h t s  in  lan d  were denied  and th e  lan d s  deemed to  
be a t  th e  d isp o sa l o f the  Crown on co n q u est.
1
D e liv e r in g  t h i s  t e s t ,  Lord Sumner d e c la re d :
The e s tim a tio n  o f th e  r ig h t s  o f  a b o r ig in a l  t r i b e s  
i s  always in h e re n tly  d i f f i c u l t .  Some t r i b e s  a re  so 
low in  the  s c a le s  o f  s o c ia l  o rg a n iz a tio n  th a t  t h e i r  
usages and co ncep tions o f  r ig h t s  and d u t ie s  a re  n o t 
to  be re c o n c ile d  w ith  th e  i n s t i t u t i o n s  o r le g a l  id e a s  
o f  c iv i l i z e d  s o c ie ty  . . .  I t  would be id le  to  impute 
to  such people  some shadow o f th e  r i g h t s  known to  our 
law and then  to  transm ute i t  in to  th e  su b stance  o f  
t r a n s fe ra b le  r ig h t s  o f  p ro p e rty  a s  we know them.
a t  pp. 233-23^* Mo re  re c e n t ly  in  th e  A u s tra lia n  case  o f  
M ilirrpum  v . Nabolco P ty  L td . 17 F .L .R .lV l, B lackburn,
J . ,  h e ld  th a t  th e  r e la t io n s h ip  o f  th e  c la n s  o f  the  
a b o r ig in a l  n a t iv e s  o f  A u s tra l ia  to  the  land  was n o t 
re c o g n isa b le  as  a  r i g h t  o f  p ro p e r ty . For a  review  o f  th e  
P riv y  C ouncil d e c is io n s  r e l a t i n g  to  A frican  lan d  te n u re , 
see  pp. 227-233*
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T his P r iv y  C ouncil p e rc e p tio n  had c e r ta in ly  a  b ea rin g  on 
ind igenous t i t l e  to  lan d  in  t e r r i t o r i e s  n o r th  o f  th e  Zambezi.
I f  th e  ind igenous people  o f  Southern  R hodesia were h e ld  to  
approxim ate to  th e  low er l im i t  o f  the  s c a le ,  i t  i s  even more 
u n lik e ly  th a t  ind igenous communities o f  bo th  N orthern  Rhodesia 
and Nyasaland could  have been viewed a s  belonging  to  th e  
h ig h e r l im i t .  With th e  assumed uniform  s o c ia l  o rg a n is a tio n  
o f  th e  peop les o f  C e n tra l A fr ic a , no ind igenous land  r ig h t s  
cou ld  be reco g n ised  o r h e ld  to  be p r iv a te  r i g h t s .
Crown assum ption o f  p ro p e rty  r ig h t s  by conquest cou ld  n o t 
have a r is e n  in  bo th  N yasaland and N orthern  R hodesia.
A cq u is itio n  o f  t e r r i t o r y  in  bo th  c o u n tr ie s  was no t based on 
conquest. Thus had th e  q u es tio n  p re se n te d  i t s e l f ,  fo r  in s ta n c e , 
a s  to  who between th e  Crown and th e  ind igenous communities owned 
the  lan d s  o f North E as te rn  R hodesia which were no t ceded by 
t r e a ty ,  th e  P riv y  C ouncil m ight w e ll have ru le d  in  favour o f 
th e  l a t t e r .  The n a tu re  o f  r ig h t s  over th e se  lan d s  however 
would have f a l l e n  w ith in  the  d e s c r ip t io n  o f  Re Southern R hodesia. 
This co n clusion  appears  unavoidab le  because th e  P riv y  C ouncil*s 
d e s c r ip t io n  i s  based on th e  s c a le  o f  ind igenous s o c ia l  o rg a n is a tio n  
and n o t the  mode th rough which th e  t e r r i t o r y  was a cq u ired .
In  t h i s  re g a rd  Re Southern  R hodesia s t i l l  c o n tr ib u te d  to  
th e  la c k  o f u n d ers tan d in g  o f  ind igenous t i t l e .  In s te a d  o f  
lo ok ing  a t  p ro p e rty  r ig h t s  a s  th ey  e x is te d ,  w hatever they  were,
C f, ,  Cmd. 1273* Second R ep o rt, p .
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th e  le v e l  o f s o c ia l  o rg a n iz a tio n  was used as  the  index  
to  th e  p ro p e rty  r i g h t s .  Whatever th e  le v e l  o f s o c ia l  
o rg a n iz a tio n , th e  p ro p er t e s t  shou ld  have been, i t  i s  
su b m itted , th a t  which th e  Board re se rv e d  to  a  s o c ie ty  on 
th e  h ig h e r l im i t  o f th e  s c a le  o f  s o c ia l  o rg a n iz a tio n . In  
t h i s  re s p e c t  th e  Board observed  by way o f  c o n tra s t  between 
th e  two s c a le s  in  s o c ia l  o rg a n iz a tio n : "• • • On th e  o th e r
hand, th e re  a re  ind igenous peo p les  whose le g a l  co n cep tio n s , 
though d i f f e r e n t ly  developed, a re  h a rd ly  le s s  p re c is e  than  
our own. When once they  have been s tu d ie d  and understood 
they  a re  no le s s  en fo rceab le  than  r ig h t s  a r i s in g  under E ng lish  
law1’. 1
In  the  N ig erian  case  o f  Amodu Ti.jani v . S e c re ta ry , Southern 
2N ig e ria  th e  P r iv y  C ouncil took a  marked s te p  forward in  the 
a p p re c ia tio n  o f  t i t l e  under A frican  lan d  te n u re . Avoiding the  
language o f  th e  t e s t  a p p lie d  to  Re Southern  R hodesia, V iscount 
Haldane preceded the  Board*s e la b o ra tio n  on t h i s  p e rp le x in g  
is su e  w ith  th e  c a u tio n : " .  • • in  in te r p r e t in g  the  n a tiv e  t i t l e
to  la n d , n o t on ly  in  Southern  R hodesia, b u t o th e r  p a r t s  o f th e
B r i t i s h  Empire, much cau tio n  i s  e s s e n t i a l .  There i s  a  tendency, 
o p e ra tin g  a t  tim es u n co n sc iously , to  re n d e r th a t  t i t l e  concep­
tu a l ly  in  term s which a re  a p p ro p ria te  on ly  to  system s which have 
grown under E n g lish  law . But t h i s  tendency has to  be h e ld  in
check c lo s e ly " .  With t h i s  in  mind V iscount Haldane s t ip u la te d  th e
g e n e ra l ru le*  " .  . .A very  u su a l form of n a tiv e  t i t l e  i s  th a t  o f
 ^ a t  p . 23**.
2 2 A,C. (1921) p . 399 a t  pp. *102-403.
94
u su fru c tu a ry  r i g h t ,  which i s  a  mere q u a l i f ic a t io n  o f o r  
burden on the r a d ic a l  o r f i n a l  t i t l e  o f th e  Sovereign where 
th a t  e x i s t s .  In  such cases  the t i t l e  o f th e  Sovereign i s  a  
pu re  le g a l  e s ta te  to  which b e n e f ic ia l  r ig h t s  may o r may n o t be 
a tta c h e d . • ."
A ppra ising  i n t e r  a l i a  th e  unique case  o f Southern  N ig e r ia ,
i t  was reco g n ised  th a t  t i t l e ,  ’’such as  i t  i s ,  may n o t be th a t  o f
th e  in d iv id u a l   ..........................  b u t may be o f  a  community".
Expounding on t h i s  community t i t l e ,  i t  was observed : "Such a
community may have th e  p o ssesso ry  t i t l e  to  the common enjoyment
o f  a u s u f ru c t ,  w ith  customs under which i t s  in d iv id u a l  members
a re  ad m itted  to  enjoym ent, and even to  a  r i g h t  o f t ra n s m it t in g
the  in d iv id u a l enjoyment as  members by assignm ent i n t e r  v ivos 
2o r by su cc e ss io n " . N otw ithstand ing  th e  obvious c o n tr ib u tio n  
such term s as  ’p o ssesso ry  t i t l e *  and 'u s u f r u c t ' have on the  
te rm in o lo g ic a l con fu sio n , t h i s  was a  m ajor break through  in  the  
o b s ta c le  o f having to  deduce t i t l e  on ly  from th e  view p o in t o f 
E n g lish  ju r isp ru d e n c e . In  t h i s ,  N ig e ria  in  p a r t i c u la r  b e n e f ite d  
immensely.
This P riv y  C ouncil d e c is io n  c le a r ly  s p e l t  ou t th e  neture o f  
ind igenous t i t l e  to  la n d . The r a d ic a l  o r a b so lu te  t i t l e  in  
land  re s id e d  in  th e  Sovereign whoever t h i s  was • In  th i s  
p a r t i c u la r  case  th e  r a d ic a l  t i t l e  was v e s te d  in  th e  B r i t i s h  
Crown as  a  r e s u l t  o f c e ss io n  by th e  p red ecesso r in  t i t l e ,
** a t  p . 433*
^ a t  pp. 433-4)4 .
(Docemo, King o f L agos). This t i t l e  was however th roughout 
q u a l i f ie d  by the  r ig h t s  o f  o ccupation  o f indigenous com m unities. 
Each member o f  the  community had the  r i g h t  to  use the  lan d  and 
th i s  r i g h t  never became e x tin g u ish ed  by v i r tu e  o f the  r a d ic a l  
t i t l e # On th e  c o n tra ry  th e  c o l le c t iv e  r ig h t s  o f  in d iv id u a ls  
w ith in  a  community could  be "so com plete as  to  reduce any r a d ic a l  
r i g h t  in  the  Soveriegn to  one which on ly  ex tends to  com paratively  
l im ite d  r ig h t s  o f  a d m in is tra tiv e  in te r f e r e n c e s ."  However the  
i n d i v i d u a l s  t i t l e  w i l l  be deduced from th e  community to  which 
he belonged.
S ubsequently  in  an o th er P riv y  C ouncil d e c is io n , a lre a d y
r e f e r r e d  to ,  Sobhuza v . M ille r  & O th e rs . V iscount Haldane se iz e d
an o th er o ccasion  to  endorse the  b a s ic  te n e t  o f  Amodu T i.jan i’s
case decided  f iv e  y ears  p re v io u s ly . D e liv e rin g  the  Board’s
o b i te r  dictum V iscount Haldane d e c la re d :
. . .  The n o tio n  o f in d iv id u a l  ownership i s  
fo re ig n  to  n a t iv e  id e a s .  Land belongs to  the  
community and n o t to  th e  in d iv id u a l .  The t i t l e  
o f th e  n a tiv e  community g e n e ra lly  tak es  the  form 
of a  u su fru c tu a ry  r i g h t ,  a  mere q u a l i f ic a t io n  o f  
a  burden on th e  r a d ic a l  or f i n a l  t i t l e  o f whoever 
i s  so v ere ig n  . . .
view
This must by now have become th e ac c ep te d  /  o f  ind igenous t i t l e .  
But w hile  t h i s  may w ell have been a  more f i t t i n g  d e s c r ip t io n  o f 
t i t l e  in  N ig e ria , th e re  was no adequate  knowledge o f o th e r  p a r t s  
o f  Anglophonic A frica  to  j u s t i f y  the ex ten s io n  o f the  p ro p o s itio n
1 a t  p . 525.
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beyond th e  N ig e rian  b o u n d arie s . In  Re Southern Rhodesia the  
chance was m issed which may have re v e a le d  v a r ia t io n s  in  th e  
concep tion  o f  t i t l e .  In  N yasaland, Nunan, J . ,  c e r ta in ly  would 
have been d is tu rb e d  to  le a rn  th a t  th e  c h ie f  a s  sov ere ig n  had 
th e  r a d ic a l  o r f i n a l  t i t l e  which was burdened by b e n e f ic ia l  
i n t e r e s t s  o f  v a r io u s  la n d h o ld e rs . Nunan, J . ,  a s  we have 
a lre a d y  seen , re fu se d  to  conceive th e  c h ie f  as  a  la n d lo rd  
whose j u r i s d ic t io n  as  so v ere ig n  was p u re ly  p e rso n a l. Again 
th e  P riv y  C ouncil was n o t p re se n te d  w ith  th i s  s i tu a t io n  fo r  
comment•
As fo r  N orthern  R hodesia, th e  is su e  o f  t i t l e  was never 
accorded  any e la b o ra te  j u d ic ia l  a t t e n t io n .  In  1932, The N orth 
C h a rte r lan d  C oncession In q u iry , a lthough  p r im a ri ly  concerned 
w ith  th e  r i v a l r y  between th e  N orth C h arte rlan d  Company and the  
B r i t i s h  South A fric a  Company, th e  judge found i t  d e s ira b le  to  
p re fa ce  h is  f in d in g s  o f  f a c t  w ith  a  comment on indigenous t i t l e .
The N orth C h arte rlan d  Company c a l le d  fo r  th e  in q u iry . The 
Company f e l t  aggrieved  th a t  c e r ta in  c la u se s  in  th e  1923 
Devonshire Agreement cou ld  have been in s e r te d  w ithou t i t s  
a u th o r i ty  whereby th e  Crown was a u th o r is e d  to  dem arcate re s e rv e s  
in  i t s  concession  a re a . The Company c o n te s te d  th a t  th e  B r i t i s h  
South A fric a  Company which was a  p a r ty  to  th i s  Agreement w ith  
the  Crown had no a u th o r i ty  to  a c t  on i t s  b e h a lf . The is su e  of 
re d re s s  fo r  dem arcation o f re s e rv e s  w ithou t com pensation had been 
b a rre d  in  p rev io u s  j u d ic ia l  p roceed ings on account o f  Crown p r iv i le g e .
1
See N orth C h arte rlan d  C oncession In q u iry  R eport by Maugham J . , 
13th Ju ly  1932, C o lo n ia l No. 73, 1932, a t  p . 4 .
2 See pp. 220 e t  s e q i n f r a .
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Due to  t h i s  th e  North C h arte rlan d  Company p re sse d  fo r a  
p u b lic  in q u iry  to  r e s o lv e , among o th e r  th in g s , th e  
su b s ta n tiv e  is su e  o f  the B r i t i s h  South A fric a  Company*s 
a u th o r i ty  to  e n te r  in to  the  s a id  Agreement. The C o lo n ia l 
O ffice  agreed  to  t h i s  re q u e s t and s e t  up the  in q u iry  on 
b e h a lf  o f  the  N orthern  Rhodesia Government.
On ind igenous t i t l e ,  Maugham, J . ,  r e ly in g  on th e  evidence 
o f  two government a d m in is tra to rs ,  agreed  w ith  V iscount H aldane*s 
p ro p o s it io n  in  th e  Sobhuza case  as re p re se n tin g  th e  ind igenous 
t i t l e  to  land  in  th e  concession  a re a  o f the  t e r r i t o r y .  H is 
^o rdsh ip  th u s  observed : "• • • The evidence given b e fo re
me . . • proved th a t  the  id e a s  a s  reg a rd s  land  h e ld  by 
n a tiv e s  in  the  t r a c t  were s im ila r  to  those  ex p la in ed  by Lord 
Haldane in  th e  Swaziland case  • • Lord H ald an e 's  t e x t
o f th e  o b i te r  d ic tum ,w ith  which h is  lo rd sh ip  ag reed , was 
then  quoted v erb a tim .
In  a  memorandum p repared  fo r  th e  in q u iry , which s u c c in c tly  
summarises th e  evidence r e l i e d  on by h is  lo rd s h ip , M ackenzie- 
Kennedy, C hief S e c re ta ry  to  th e  N orthern  Rhodesia Government, 
who was once a  N ative  Commissioner, gave h is  im pressions o f  
ind igenous ten u re  in  the  t e r r i t o r y ,  ex cep tin g  B aro tse lan d .
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1
He s t a t e s  th e re :
. . .  The lan d  . . .  as  t r i b a l  p ro p e r ty , i s  v e s te d  
in  the  c h ie f ,  to  be a l l o t t e d  by him in  accordance 
w ith  th e  needs o f  th e  trib esm en , each one o f  whom 
was norm ally  e n t i t l e d  to  as  much a s  he could  make 
use o f ,  abandoned lan d s  re v e r t in g  to  the  t r i b e  to  
be r e - a l l o t t e d  by the  c h ie f  o r  one o f  h is  ad hoc 
nom inees, w hether s u b -c h ie f , c lan  head o r v i l la g e  
headman.
. . .  W hile a g r ic u l tu r a l  lan d s  were a l l o t t e d  to  
in d iv id u a ls ,  p a s to r a l  t r a c t s  were used communally.
The c u l t iv a to r  acq u ired  a  r i g h t  to  th e  land  a g a in s t  
a l l  o th e rs  so long  as  he made use o f  i t :  th e  gardens
ly in g  fa llo w  cou ld  n o t be occupied by anyone e ls e  
u n t i l  d e f in i t e ly  abandoned. The s to ck  owner a cq u ired  
no r i g h t  as a g a in s t  h is  fe llo w  v i l l a g e r s  over h is  
g ra z in g  a re a s  . . .
. . .  Unoccupied and w aste lan d s  were h e ld  f o r  th e  
t r i b e  and r ig h t s  to  g ra z in g , tim ber and o th e r  f o r e s t  
produce, h u n tin g , and f is h in g  r i g h t s ,  the  r i g h t  to  
use w ater and to  m anufacture s a l t ,  th e  r ig h t  in  f a c t  
to  a l l  N a tu re 's  g i f t s ,  were h e ld  in  common.
This p rov ided  some in s ig h t  a s  to  th e  n a tu re  o f  ind igenous
t i t l e  to  lan d  in  N orthern  R hodesia. One can deduce from
M ackenzie-Kennedy' s  te x t  th a t  th e  c h ie f  has what A l lo t t
2c a l l s  " in t e r e s t s  o f  c o n tro l"  w hile  in d iv id u a l  members o f  the  
community have b e n e f ic ia l  r i g h t s .  The d i f f i c u l t y  which a r i s e s ,  
however, i s  w hether t h i s  can be equated  to  what V iscoun t Haldane 
s a id  in  th e  Sw aziland case  o f  Sobhuza v . M ille r  & O th e rs . 
Maugham, J . ,  as we have seen , concluded th a t  ind igenous id e a s  
o f  lan d  ten u re  in  the  concession  a re a  were s im ila r  to  V iscount 
H a ld an e 's  p ro p o s it io n . This co n c lu sio n  can on ly  be accep ted , 
i t  i s  su b m itted , i f  we were to  id e n t i f y  th e  r a d ic a l  t i t l e  as 
re s id in g  in  th e  c h ie f .  I f  r a d ic a l  t i t l e  were the  same th in g  
as  " in t e r e s t s  o f  c o n tro l" ,  then  th e re  would be no d i f f i c u l t y  in
See en c lo su re  in  D. Mackenzie-Kennedy to  Green o f  16/5 /1932 . 
CO 793/36290/32/2 . pp. 1 -2 .
2
See p . 116, i n f r a
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h o ld in g  th a t  6uch t i t l e  v e s ts  in  th e  c h ie f .  I f  t h i s
were th e  case, i t  would then  be easy to  a p p re c ia te  th a t
b e n e f ic ia l  r ig h t s  o f in d iv id u a ls  were what V iscount
Haldane c a l le d  "a  mere q u a l i f ic a t io n  o f a  burden on th e
r a d ic a l  o r  f i n a l  t i t l e  o f whoever i s  so v e re ig n . • . "  (who
in  t h i s  s i tu a t io n  i s  the  c h ie f ) .  To a r r iv e  u n eq u iv o ca lly
a t  t h i s  co n c lu s io n , th e re  appears to  be need to  in q u ire
f u r th e r  in to  th e  j u r i s t i c  r e la t io n s h ip  between a c h ie f  and
p ro p e rty  r i g h t s .  That th e  q u estio n  o f indigenous t i t l e  was
o u ts id e  th e  term s o f re fe re n c e  o f the North C h arte rlan d
Concession In q u iry , p ro v id es  adequate excuse fo r  Maugham, J .* s
b r i e f  comment. But a  f u r th e r  probe in to  the  r e la t io n s h ip  o f
a c h ie f  and land  r ig h t s  rem ains an assignm ent o f t h i s  work
to  be exp lo red  more f u l l y  l a t e r  in  th e  d iscu ss io n  o f  lan d  under
custom ary law .^
Indigenous ten u re  con tinued  to  be an e lu s iv e  s u b je c t  bu t
in  19^5 a t t r a c t e d  form al a t t e n t io n .  At t h i s  tim e th e
p o s s ib i l i ty  o f  th e  immediate r e tu rn  o f  Asg$A.ViS (A frican  s o ld ie r s )
from th e  World War prompted th e  N orthern  Rhodesia Government to
examine m easures o f  p ro v id in g  lan d  b o th  in  th e  r u r a l  and urban
a re a s .  Above a l l  i t  was e q u a lly  f e l t  th a t  no u s e fu l long  term
d e c is io n s  a f f e c t in g  land  cou ld  be taken  w ithou t an un d ers tan d in g
o f  A frican  lan d  ten u re  which h i th e r to  had been ig n o red . A Land
2Tenure Committee was s e t  up which c o n s is te d  o f th re e  members.
See pp. 114 e t  s e q . , i n f r a .
^ See G eneral N o tice  No. 147 o f  19^5*
For d e l ib e ra t io n s  o f  th e  Committee, see pp . 332 e t  s e q . . i n f r a .
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S. Gore-Browne, member o f the  L e g is la t iv e  C ouncil r e ­
p re se n tin g  A frican  i n t e r e s t s ,  was ap po in ted  chairman o f  
the  Committee* J .S .  M offa t, a  government o f f i c e r ,  was 
ap p o in ted  s e c re ta ry  to  th e  Committee. The th i r d  member o f 
th e  Committee was L.W.G. E c c le s , Commissioner fo r  Lands,
Mines and Surveys* The Committee was charged in  i t s  
term s o f re fe re n c e  t© in v e s t ig a te ,  i n t e r  a l i a ,  " th e  system s 
o f  lan d  te n u re  and in h e r ita n c e  p re v a i l in g  in  the  n a tiv e  
a re a s  o f the T e r r i to ry ,  w ith  p a r t i c u la r  re fe re n c e  to  the  
a p p l i c a b i l i ty  to  th e  c o n d itio n s  brought about by changes in  
s o c ia l ,  p o l i t i c a l  and economic l iv e s  o f  in h a b i ta n ts .  • . " .
The C om m ittee's mandate was am bitious b u t i t s  r e p o r t  
was f a r  from be ing  a p a in s ta k in g  le g a l  document.
In  t h i s  a sp e c t o f  i t s  assignm ent, the  Committee 
re p o rte d :^
As f a r  a s  i t  i s  p o s s ib le  to  g e n e ra l is e , n a tiv e  
land  ten u re  in  N orthern  Rhodesia exclud ing  
B a re tse lan d , can be d e sc rib ed  as  communal owner­
sh ip  by th e  t r i b e  v e s te d  in  the  C h ie f, coupled 
w ith  an in te n s e ly  in d iv id u a l  system o f land  u sage .
Every in d iv id u a l  member o f th e  t r i b e  has the  
r ig h t  to  a s  much a ra b le  lan d  as  he needs fo r  
h im se lf and h i s  fam ily , and so long  as  he i s  
making use o f  t h i s  lan d  he en joys a b so lu te  
le g a l  s e c u r i ty  o f  te n u re .
D iscard ing  th e  European concep tion  o f ow nership, th e  Committee
observed : "The European concep tion  o f in d iv id u a l ownership o f
lan d  has no p a r t  in  the  t r a d i t i o n a l  system  o f A frican  land
te n u re . • . " .
See R eport o f the  N ative Land Tenure Committee, 
Govt. P r in te r ,  Lusaka, 1945» p a r .  1 .
101
The Committee in  i t s  f in d in g s  appears once more to  
have emphasized an i n d i v i d u a l s  r ig h t s  guaran teed  by- 
a b so lu te  le g a l  s e c u r i ty .  Thus an in d iv id u a l has the  r i g h t  
to  use th e  la n d , p robab ly  so long  a s  he o r h i s  h e i r s  want to  
o r  u n t i l  he i s  excommunicated fo r  some s e r io u s  o ffe n c e . In  
th e se  ev en ts  h is  lan d  r e v e r t s  to  th e  c h ie f  fo r  r e - a l lo c a t io n .  
Again the  c h ie f  has " in te r e s t s  o f c o n tro l" .  But again  the  
r e la t io n s h ip  o f  th e  c h ie f  and th e  lan d  i s  n o t amply d e fin e d .
In  the  absence o f  such e la b o ra tio n  i t  appears d i f f i c u l t  to  
a p p re c ia te  f u l l y  th e  n a tu re  o f  a la n d h o ld e r’s  r ig h t s  i . e .  
what l im i ta t io n s  can be imposed by the  c h ie f ,  i f  any?
The in d iv id u a l  a sp e c t o f te n u re  seems to  have been 
more c le a r ly  d e sc rib e d  on ly  by W hite, th e  government Land 
Tenure O f f ic e r ,  who conducted a  p a in s ta k in g  in q u iry  in  a l l  
th e  p ro v in ces  o f  th e  t e r r i t o r y  excep t fo r  B aro tse lan d .
A fte r  such in v e s t ig a t io n  which commenced in  1956, White g iv es  
a summary o f  h is  f in d in g s  em phasizing th a t  lan d  i s  e s s e n t ia l ly  
in d iv id u a l ly  acq u ired  and h e ld .
Thus he reco rd ed :
S p e c if ic  lan d  r ig h t s  a re  acq u ired  and ex e rc ise d  
by in d iv id u a ls .  Such lan d  r ig h t s  a re  a t t r i b u t e s  
o f  p e rso n s , and they  emerge as  in d iv id u a l i s t i c  
r i g h t s ,  excep t in  l im ite d  cases  where some elem ent 
o f  lin e a g e  lan d  h o ld ing  i s  p re s e n t .
1
See C.M.N. W hite, "F ac to rs  D eterm ining the  C ontent o f  
A frican  Land Tenure Systems in  N orthern  R hodesia", in  
A frican  A grarian  System s, D. Biebuyck ( e d .) ,  Oxford U n iv e rs ity  
P re s s ,  1963» p» 36^. For a  f u l l  account o f  th e  in v e s t ig a t io n s  
in  th e  seven P ro v in ces , see C.M.N. W hite, Land Tenure R eport 
No. 1 Tonga, Southern  P ro v in ce ; Land Tenure R eport No. 2 . 
C e n tra l P ro v in ce ; Land Tenure R eport No. E a s te rn  P ro v in ce ; 
Land Tenure R eport No. L uapulal P rov ince  and N orthern  
P rov ince (Bemba A rea); Land Tenure R eport No. 6 , Ndola R ural 
D i s t r i c t  (Lamba); and Land Tenure R eport No. 7» N orth W estern 
P ro v in ce .
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Concluding h is  o b se rv a tio n s  fo r  the  t e r r i t o r y ,  White say s :
• • • C onsequently  in  g e n e ra l th e  sum
t o t a l  o f r ig h t s  which make up th e  fe a tu re s
of. A frican  land  ten u re  in  N orthern  Rhodesia 
can on ly  be reg ard ed  as  e q u iv a len t to  
in d iv id u a l  te n u re .
Enum erating some b a s ic  common elem ents in  t h i s  in d iv id u a l
te n u re , he comments on a c q u is i t io n  and s e c u r i ty  o f  te n u re .
On th e  form er, he n o te s :
. . .  an in d iv id u a l e s ta b l is h e s  r ig h t s  by 
opening up lan d  over which no p r io r  
in d iv id u a l  has a lre a d y  e s ta b lis h e d  r i g h t s .
On th e  l a t t e r ,  he say s :
. . .  The r ig h t s  o f an in d iv id u a l  once e s ta b lis h e d  
rem ain permanent u n le ss  th e  in d iv id u a l  t r a n s f e r s  
them to  an o th e r , e x tin g u ish e s  them by abdondonment, 
o r te rm in a te s  them by h is  own d e a th . R igh ts over 
fa llo w  o r r e s t in g  land  a re  th e re fo re  normal and 
re g u la r  . . .
A re c e n t U nited  N ations Economic Survey o f  Zambia has 
a lso  endorsed th e se  g e n e ra l f e a tu r e s .  On t r i b a l  te n u re , 
i t  has been observed : "The s e c u r i ty  o f ten u re  p rov ided
under t r i b a l  custom ary laws i s  alm ost e q u iv a len t to  th e  
s e c u r i ty  p rov ided  under f re e h o ld . Any in d iv id u a l who 
e s ta b l is h e s  h is  re s id en c e  in  a v i l la g e  can acq u ire  custom ary 
r ig h t s  over lan d , a lthough  nobody can la y  claim  to  lan d  over 
which an o th er in d iv id u a l  has e s ta b lis h e d  r i g h t s .  The r i g h t s  
a re  permanent u n le ss  they  a re  ex tin g u ish ed  by abandonment o r
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by d e a th " . On the  a s s o c ia t io n  o f th e  community w ith  the  lan d , 
i t  has been noted w ith  some c la r i ty *  "Although lan d  i s  a l le g e d  
to  be h e ld  by th e  community, th e re  i s  no c o n tro l in  p ra c t ic e  
over i t s  a l lo c a t io n  and u se . Under the  t r i b a l  system th e  
in d iv id u a l o fte n  u ses  h is  la n d  u n t i l  th e  s o i l  i s  exhausted , when 
he la y s  claim  to  an o th e r vacan t a re a  . . . " .
I t  emerges c le a r ly  from W h ite 's  o b se rv a tio n s  th a t  th e  r ig h t s  
acq u ired  by an in d iv id u a l a re  r ig h t s  to  use  th e  lan d  e x iu s iv e ly , 
u n le s s  th e se  r ig h t s  a re  e x tin g u ish ed  by e i t h e r  abandonment, 
t ra n s fe re n c e  to  a n o th e r person  o r d e a th . White i s  e q u a lly  
emphatic on an in d iv id u a l 's  means of d e l ib e ra te  a c q u is i t io n  , 
perhaps, to  d is p e l  any su g g es tio n  th a t  any k ind  o f p ro p e rty  r ig h t s  
r e s id e  i n  a  so v ere ig n  such a s  a  c h ie f .  T h is in  any even t i s  no t 
n e c e s s a r i ly  a  d e n ia l t h a t  a  so v ere ig n  may have " in te r e s t s  of 
c o n tro l" . White goes f u r th e r ,  a p p a re n tly  more th an  anybody 
b e fo re , to  in d ic a te  an  in d iv id u a l 's  r i g h t  o f a l i e n ta t i o n  a s  one 
way o f e x tin g u ish in g  a s s e r te d  land  r ig h t s .  However th e re  i s  no 
in d ic a t io n  whether th e  r ig h t s  o f a l ie n a t io n  a ls o  g ra n ts  a  power 
to  d ispose  o f the  land  o u ts id e  th e  fam ily  o r t r i b e .  I t  can be 
s ta te d  here  th a t  the r i g h t  o f a l ie n a t io n  in  some communities 
c o n fe rs  th e  power to  d ispose  o f la n d  to  pe rso n s o u ts id e  the  
fam ily  and, s u b je c t to  the  requ irem en t o f re s id e n c e , to  persons 
o u ts id e  th e  t r i b e .  In  o th e r  com m unities, however, th e  r i g h t  o f 
a l ie n a t io n  i s  r e s t r i c t e d  to  members o f a  fa m ily . This w i l l  be 
d iscu ssed  more f u l l y  in  th e  fo llo w in g  s e c t io n .
See Report o f th e  UN/eCA/FAD Economic Survey M ission on 
th e  Economic Development o f Zambia, Ndola, U n ited  N ations, 964, 
p a ra s . 44 and 46 a t  p . 59.
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B. Land under custom ary law i a  com parison o f th e  Ngoni, Tonga and
L uv a le .
I  Background
( i )  The S o c ia l S tru c tu re
The Ngoni, an  o ffsh o o t o f th e  Zulu of South A fr ic a ,  ^ now
l iv e  in  and occupy th e  C hipata D i s t r i c t  o f th e  E a s te rn  Province of
Zambia. In v e s t ig a t io n s  by th e  re s e a rc h e r  were conducted in  fo u r
c h ie f ta in c ie s  — Mpezeni, Maguya, S a i r i  and Nzamane. The
c u rre n t and only a v a i la b le  s t a t i s t i c s  on p o p u la tio n  a re ,  however,
not ex ac t because th ey  do no t g ive  an  e th n ic  breakdown and a s  such
can only serv e  a s  a  rough gu id e . C hipata D i s t r i c t  com prising of
an a re a  o f 1,843,000 h e c ta re s  has a  p o p u la tio n  of 261,070. The
d e n s ity  o f p o p u la tio n  p e r  1000 h e c ta re s  i s  143. C hipata having an
urban p o p u la tio n  o f 13,413 le av e s  a  rem ainder of 202,657 a s  th e  
2r u r a l  p o p u la tio n . But of t h i s  r u r a l  p o p u la tio n , no t a l l  a re
Ngoni. Barnes ^ p u ts  th e  t o t a l  Ngoni p o p u la tio n  in  1951 a t  60,000 
4w ith  A llan  p u tt in g  th e  p o p u la tio n  d e n s ity  in  1945 a t  22 persons 
to  the  square  m ile . A more p re c is e  survey by P r ie s t le y  and Greening ^ 
in  1954-1955, covering  th re e  o f th e  c h ie f ta in c ie s  in  which t h i s  work 
was conducted, g iv es  a  p o p u la tio n  d e n s ity  o f 69*5 p e r  square  m ile 
and 134.1 p e r  c u l t iv a b le  square m ile .
* F o r a  b r ie f  account of Ngoni h is to ry ,  see  R. H a ll, Zambia, 
London, 1965, pp. 28-30.
p
See Census o f P o p u la tio n , 1969, o p . c i t . ,  pp. 9-10.
3
See J.A . B arnes, "The F o r t  Jameson Ngoni", in  Seven T rib es  o f 
B r i t i s h  C en tra l A f r ic a , E. Colson & M. Gluckman ( e d . ) ,  Oxford 
U n iv e rs ity  P re s s , 1951, P* 195*
4 W. A llan , "A frican  Land Usage", R hodes-L ivingstone Jo u rn a l, 
1945, No. i i i ,  p . 14.
^ See M.J.S.W. P r ie s t le y  & P . G reening, Ngoni Land U t i l i s a t io n  
S urvey , 1954-1955, Govt. P r in te r  Lusaka, p . 78. C f ., appendices 3 & 
4 .
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The Tonga in h a b i t  a  g r e a te r  p a r t  o f th e  Southern  Province 
o f Zambia which i s  8 ,528,000 h e c ta re s  in  e x te n t .  P a r ts  o f th e  
a re a s  covered in  t h i s  in v e s t ig a t io n  (Mazabuka, Monze, and Gwemba
D is t r i c t s )  comprise a  t o t a l  a re a  o f 2 ,370 ,000  h e c ta re s  w ith  a  t o t a l
1 2 reco rd ed  p o p u la tio n  o f 235,827. Of t h i s  approx im ate ly  17,205
c o n s t i tu te s  th e  l a t e s t  urban p o p u la tio n  e s tim a te , w ith  218,622
being  th e  r u r a l  p o p u la tio n . None of th e se  f ig u r e s ,  however, re v e a l
an a c c u ra te  t o t a l  p o p u la tio n  o f th e  Tonga a s  no t a l l  r e s id e n ts  in
th e se  a re a s  a re  o f th e  Tonga e th n ic  background. The average
3
p o p u la tio n  d e n s ity  p e r  1000 h e c ta re s  can be p u t a t  103. Colson 
e s tim a te d  in  1951 & p o p u la tio n  d e n s ity  o f 137*7 p e r  square  m ile in  
more f e r t i l e  p a r t s  such a s  Mazabuka (Mwanachingwala).
The Luvale a re  to  be found in  the  Zambezi and Kabompo 
D i s t r i c t s  of the  N orth W estern Province o f Zambia. The p re se n t 
d is c u s s io n  i s  however confined  to  th e  Luvale o f Chavuma, a  sub-boma 
w ith in  th e  Zambezi D i s t r i c t .  The a v a ila b le  s t a t i s t i c s  show th e  
Zambezi D i s t r i c t ,  an a re a  com prising  1 ,83^,000 h e c ta re s , to  have a
k  c
p o p u la tio n  of 61 ,32^ . Of t h i s  ^ ,190 c o n s t i tu te s  th e  l a t e s t  urban 
p o p u la tio n  e s tim a te  a t  Zambezi Boma, w ith  a  rem ainder o f about 57,13** 
a s  th e  r u r a l  p o p u la tio n . But here  ag a in  t h i s  does n o t re v e a l th e
* See Census o f P o p u la tio n  1969. op. c i t . ,  p . 9.
p
See Sample Census o f P o p u la tio n , 197**, op. c i t . ,  p . 5*
^ E. Colson, "The P la te a u  Tonga o f N orthern  R hodesia", in  Seven 
T rib es  o f B r i t i s h  C en tra l A f r ic a , op. c i t . ,  p . 100.
See Census o f P o p u la tio n  1969. op. c i t . ,  p . 9.
- Census
See Sam ple/of P o p u la tio n , 197**, op. c i t . ,  p . 5*
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a c c u ra te  Luvale p o p u la tio n  a s  b e s id e s  th e  Luvale , th e re  sire the  
Lunda, Luchazi and Kachokvre re s id in g  in  th e  Zambezi D i s t r i c t .  The 
p o p u la tio n  d e n s ity  i s  g iven  a s  33 p e r  1000 h e c ta re s .
D esp ite  th e  absence o f a c c u ra te  demographic d a ta ,  g iven  a  
c o n s ta n t in c re a se  in  th e  r a te  o f p o p u la tio n , th e  fo llo w in g  f a c to r s  
appear to  be common in  a l l  a re a s  covered:
(a ) th e  p o p u la tio n  p re s su re  on h a b ita b le  lan d  i s  q u ite  high 
and
(b) the  p o p u la tio n  d e n s ity  on c u l t iv a b le  lan d  i s  co n sid erab ly  
h ig h e r th an  th e  o v e ra l l  d e n s ity .
Of th ese  th re e  e th n ic  groups, the  Ngoni a re  p a t r i l i n e a l  in  
t h e i r  s o c ia l  s t r u c tu r e  w hile th e  o th e r  two a re  m a tr i l in e a l .  From 
th e se  f e a tu r e s  flow  a  number o f c h a r a c te r i s t i c s .  Among th e  Ngoni 
the  f a th e r  i s  th e  b a s is  o f th e  s o c ia l  s t r u c tu r e .  A ll h is  is su e  
become a tta c h e d  to  him bo th  in  p lace  and s o c ia l  id e n t i ty .  T his i s  
r e f le c te d  in  the  com position  o f a  Ngoni v i l l a g e .  A lthough no t a l l  
v i l la g e  r e s id e n ts  a re  r e la te d ,  a  man r e s id e n t  in  a  v i l la g e  w i l l  in ­
v a ria b ly  have p a t r i k i n  in  th e  same v i l l a g e .  And t h i s  i s  p e rp e tu a te d  
by th e  inc idence  o f v i r i l o c a l  m arriag es, where on th e  m arriage of 
every male member th e  w ife , i f  from a  d i f f e r e n t  v i l l a g e ,  w i l l  in ­
v a r ia b ly  be brought over to  l i v e  a t  th e  h u sband 's  v i l l a g e .  Thus 
Barnes has observed th e  e x is te n c e  o f c lu s t e r s  of h u ts  w ith in  a  Ngoni 
v i l la g e  w ith  the  occupants being  c lo se ly  r e la te d  kinsmen o r a  la rg e  
body o f dependants o f a  polygamous m arriage growing in  s iz e  a s
[
c h ild re n  grow up and m arry.  ^ The v i r i l o c a l  f e a tu re  o f th e  m arriage
 ------------
1
See J.A . B arnes, "The F o r t  Jameson Ngoni", in  Seven T rib es  of 
B r i t i s h  C en tra l A f r ic a , op. c i t . ,  p . 210.
L
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a lth o u g h  on th e  one hand a  cohesive f a c to r  may a ls o  be d is ru p tiv e  in  
t h a t  fem ale members o f th e  p a t r ik in  a re  d isp e rse d  to  t h e i r  husbands' 
v i l l a g e s  on m arriage .
U x o rilo ca l m arriag es, where th e  man moves to  a  w if e 's  v i l la g e ,
1
have been no ted  b u t a re  th e  ex cep tio n . N otw ithstanding  th e  
e x is te n c e  o f such m arriag es, p a t r i l i n e a l i t y  i s  in  no way a f fe c te d  
p rov ided  th a t  Ngoni m arriage req u irem en ts  have been s a t i s f i e d .  The 
f a th e r  s t i l l  r e t a in s  th e  same id e n t i ty  v i s - a - v i s  h is  is s u e .
A lthough th e  o th e r  two e th n ic  groups share  th e  s im i la r i ty  o f 
v i r i l o c a l  m arriag es, th e  b a s is  o f t h e i r  s o c ia l  cohesion  i s  th e  
m a tr ik in . M a tr i l in e a l  r e l a t i v e s  form a  s o c ia l  u n i t ,  w ith  th e  Luvale 
having a  more id e n t i f i a b le  and d u rab le  lin e a g e  a s  th e  core o f t h e i r  
s o c ia l  o rg a n iz a tio n  th an  th e  Tonga. Kinsmen among bo th  the  Tonga 
and Luvale d e r iv e  t h e i r  id e n t i ty  from a  common m aternal r e l a t i v e .
The Luvale t r a c e  t h e i r  m a tr ik in  th rough  g eneo log ies and they  a re  known 
to  be ab le  to  t r a c e  th o se  a s  f a r  back a s  9 to  17 g e n e ra tio n s . These 
m aternal r e l a t i v e s  so tr a c e d  form a  m a tr i l in e a g e . This lin e a g e  
s t r u c tu r e  a s  a  d i s t i n c t  s o c ia l  u n i t  becomes re v e a le d  a t  th e  lo c a l  
v i l la g e  le v e l  in  th e  com position o f th e  v i l la g e  which i s  b a s ic a l ly  a  
grouping  o f m a t r i l in e a l ly  r e la te d  p eo p le . White in  an  a n a ly s is  o f 83 
Luvale v i l la g e  shows t h a t  80% of the  househo lders a re  m a tr i l in e a l  
r e l a t i v e s  o f th e  v i l la g e  head, th e  balance  acco u n tin g  f o r  a d u l t  sons 
and daug h ters  o f th e  v i l la g e  head o r  o f h is  b ro th e rs  who have n o t y e t
* See C.M.N. White, Land Tenure Report No. 3» op* c i t . ,  pp.
8 -9 .
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jo in e d  t h e i r  m a tr i l in e a l  k in  because t h e i r  f a th e r  i s  s t i l l  a l iv e ,
and a  sm all percen tage  o f p a t r i l a t e r a l  r e l a t i v e s  o f th e  v i l la g e
m a tr il in e a g e . * W ithin such m a trilin ea g e  could  be found th re e  o r
2fo u r  g e n e ra tio n s  o f m a tr i l in e a l ly  r e la te d  kinsmen.
With such id e n t i ty  o f kinsmen, th e  v i l la g e  i s  eq u a lly  a  
b a s ic  co rp o ra te  u n i t .  The s ig n if ic a n c e  o f t h i s  u n i t  i s  f u r th e r  
enhanced by th e  permanency o f v i l la g e s  which i s  q u ite  ev id en t from 
th e  e re c t io n  o f b r ic k  houses w ith  co rru g a ted  iro n  ro o fs . A good 
number o f v i l la g e s  a re  known to  have been on t h e i r  p re se n t s i t e s  
f o r  the  p a s t  t h i r t y  y e a rs .
The Tonga m a trik in  on th e  o th e r  hand i s  n o t a  body co rp o ra te
e x h ib it in g  th e  lin eag e  v e r t i c a l  r e la t io n s h ip .  A part from th e  mere
memory o f a  common m aternal r e l a t i v e ,  kinsmen do no t r e l a t e  to  each
o th e r  through a  g en eo lo g ica l sou rce . A common m aternal r e l a t iv e
s u f f ic e s  w ithou t any s p e c i f i c i t y  in  th e  v e r t i c a l  g en eo lo g ica l
r e la t io n s h ip .  As a  r e s u l t  m a tr i l in e a l  r e l a t iv e s  a re  s c a t te r e d  a l l
over th e  p la c e , most unknown to  each o th e r , under th e  g e n e ra l coverage
o f ' basimukowaI Only those  id e n t i f i a b le  through some o v e rt a c t  of
p ro v id in g  b rid ew ea lth  on th e  m arriage o f a  kinsman o r  re c e iv in g  a  share
3
o f th e  same, form the  lo o se  core  o f t h i s  s o c ia l  u n i t .  ^ The unknown
* See C.M.N. White, Land Tenure R eport No. 7, op. c i t . ,  pp.
1- 2 .
2 See C.M.N. W hite, "F a c to rs  in  th e  S o c ia l O rg an iza tio n  of 
th e  L uvale", A frican  S tu d ie s , Vol. 14, No. 3t 1955» p . 99. F or a 
d is c u s s io n  on s o c ia l  o rg a n iz a tio n , see pp. 95-112. C f ., C.M.N.
W hite, R eport on a  Survey o f A frican  Land Tenure in  N orthern Rhodesia, 
D i s t r i c t  C om m issioner's f i l e  LA N /li/4, Namwala, C hapter V II.
3
E. C olson, "The P la te a u  Tonga o f N orthern  R hodesia", in  Seven 
T rib e s  o f B r i t i s h  C en tra l A f r ic a , op. c i t . ,  pp. 128-151. For a  
background accoun t of th e  Tonga, see pp. 94-161. C f. ,  E . Colson, 
"Modern P o l i t i c a l  O rg an iza tio n  o f the P la te a u  Tonga", A frican  S tu d ie s , 
op. c i t . ,  1948, pp. 85-98 p a r t i c u la r ly  pp. 86-91.
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1
d isa p p e a r  in to  an even more vague ca teg o ry  o f a  c la n  a ls o  known a s  
"mukowa". But c la n  membership tu rn s  o u t to  be n o th in g  more th a n  a 
supposed m a tr i l in e a l  r e l a t i o n  based on th e  bearin g  o f a  common c lan  
name, i . e .  th e  e r la n d  to tem . T his r e la t io n s h ip  i s  n o t o f any 
s ig n if ic a n c e  a p a r t  from being  a  common mark w ith in  v a rio u s  groups 
o f the  Tonga e th n ic  s o c ie ty .
The m a tr i l in e a l  k in sh ip  o f any p r a c t i c a l  s ig n if ic a n c e  i s  th e
one in d ic a te d  where kinsmen have a c tu a l ly  been id e n t i f i e d  w ith in  a
span o f l i f e .  But the  lo o sen e ss  o f t h i s  e n t i ty  i s  f u r th e r  aggravated
by i t s  p o te n t ia l  p h y s ic a l d isp lacem en t. The v i l la g e  need no t
2n e c e s s a r i ly  c o n s is t  o f m a t r i l in e a l  kinsmen. There a re  no ru le s  
re s id en c e
d e te rm in in g /in  Tongaland a lth o u g h  i t  o f te n  occurs th a t  th e  p e r s o n a li ty  
and c h a ra c te r  o f a  headman a t t r a c t  fo llo w e rs  m ainly m atrik insm en, 
t h e i r  spouses and c h ild re n . Except f o r  th e  v a l le y  Tonga in  Gwembe 
where v i l la g e s  a re  r e l a t i v e l y  co n cen tra ted  and c lo se  to  each o th e r , 
th e  P la te a u  Tonga v i l la g e s  a re  s c a t te r e d  and d isp e rse d .
As f o r  p o l i t i c a l  o rg a n iz a tio n , o f th e  th re e , only  th e  Ngoni 
a re  a  p o l i t i c a l l y  c e n t r a l i s e d  people w ith  Mpezeni t h e i r  paramount 
c h ie f  a t  the  apex o f th e  p o l i t i c a l  pyram id. The descending  o rd e r  of 
p o l i t i c a l  a u th o r i ty  r e p re s e n ta t iv e  in  s u b -c h ie f ta in c ie s  sp read  over th e
F or d e f in i t io n  o f "C lan” and "L ineage", see  C.K. Meek, 
"A Note on P r im itiv e  System s o f Land Holding and on Methods o f 
I n v e s t ig a t io n s " ,  J.A .A . V ol. I l l ,  No. 1, 1951» P» 12.
2 See E. Colson, The P la te a u  Tonga of N orthern  R hodesia, 
M anchester U n iv e rs ity  P re s s ,  1962, C hapter VI.
n o
co u n try  i s  su b o rd in a te  to  th e  paramount c h ie f .  A lthough more 
pronounced in  p re -co n q u es t days, t h i s  p o l i t i c a l  h ie ra rc h y  i s  s t i l l  
r e ta in e d  a l b e i t  m odified  and f o r  a  purpose no lo n g e r d e s ir a b le .
Being a  m il i ta r y  s t a t e  th e  t e r r i t o r i a l  p o l i ty  knew no in te r n a l  
b o u n d arie s . The p o l i t i c a l  s t r u c tu r e  r e f l e c te d  more on co o rd in a ted  
segm entary reg im en ts , each under th e  a u th o r i ty  o f a  person  su b o rd in a te
I
to  th e  paramount c h ie f .  Residence in  t h i s  s e t  up depended on 
a l le g ia n c e  to  th e  paramount c h ie f .
Although bo th  th e  Luvale and Tonga have c h ie f s ,  they  have 
never been known to  be p o l i t i c a l l y  c e n t r a l i s e d .  The Tonga in  
p a r t i c u l a r  a re  e s s e n t ia l ly  acepholous f o r  be fo re  th e  adven t o f th e  
c o lo n ia l  a d m in is tra tio n , th ey  had no c h ie f s .  C h ie fta in cy  i s  a  
c o lo n ia l  i n s t i t u t i o n .
( i i )  P re lim in ary  c o n s id e ra tio n s
In  a  d is c u s s io n  o f t h i s  k ind  concep tua l is s u e s  r e l a t in g  to  
th e  term s law and ownership in e v i ta b ly  re c u r  and hence the  need to  
examine them f i r s t  in  th e  c o n te x t o f custom ary law . Ownership a s  a  
l e g a l  concept v a r ie s  from system  to  system . We must th e re fo re  s e t  
ou t i t s  prim ary in c id e n ts  w ith in  the  f i e l d  o f custom ary lan d  te n u re .
In  a d d it io n  d e f in i t io n  o f law h e lp s  to  a p p re c ia te  which in c id e n ts  o f 
ow nership can be regarded  a s  le g a l .
F or Ngoni p o l i t i c a l  o rg a n iz a tio n  in  p re -co n q u est days, see 
J .A . B arnes, P o l i t i c s  in  a  Changing S o c ie ty , M anchester U n iv e rs ity  
P re s s ,  1967, C hapter 2 , pp. 29-o3.
I l l
(a ) What I s  law?
In  a  work which p u rp o r ts  to  he on lan d  law , i t  i s  im p o rtan t to  
determ ine what i s  law and th e reb y  d is t in g u is h  i t  from  mere p r a c t ic e .
I t  i s  n o t here  in tended  to  be unduly r e s t r i c t e d  by th e  s t r i c t  p o s i t ­
i v i s t  th eo ry  o f law a s  th e  command o f th e  so v ere ig n . In  th i s  i s  n o t 
a  d e n ia l  th a t  enforcem ent (co e rc io n ) i s  necessa ry  to  the  obedience 
o f th e  law . A lthough enforcem ent i s  th e  c r i t e r io n  adopted in  t h i s  
work f o r  th e  e x is te n c e  o f law , th e  e x is te n c e  of a  p o l i t i c a l  so v ere ig n  
a s  evidenced in  o rgan ised  and sy s tem a tic  i n s t i t u t i o n s  o f enforcem ent 
i s  den ied  a s  be ing  n ecessa ry . Any form o f a r b i t r a l  p ro c e ss , even i f  
i t  f a l l s  s h o r t o f the  modern id e a  o f a  ju d ic ia l  i n s t i t u t i o n ,  s u f f ic e s  
to  in d ic a te  what a re  e n fo rceab le  r ig h t s .
In  t h i s  we can only  b u t jo in  in  A l l o t t 's  p le a  t h a t  th e  p resence  
o r absence o f ju d ic ia l  i n s t i t u t i o n s  a s  understood  in  a  modern s t a t e  
shou ld  no t be the  c r i t e r io n  upon which th e  e x is te n c e  o f law should  be 
determ ined . * Law does e x i s t  ( a t  l e a s t  among th e  Akan i t  d id  e x i s t )  
he a rg u es , w ith  th e  bare e x is te n c e  o f a r b i t r a l  i n s t i t u t i o n s  which 
m ight no t be equated  to  c o u r ts .  In  a r r iv in g  a t  t h i s  conclusion  he 
i n s i s t s  th a t  th e  e x is te n c e  o r  n o n -ex is ten ce  of a  so v ere ig n  i s  n o t 
n ecessa ry . In  l in e  w ith  t h i s  theme, what i s  here  being  urged i s  t h a t ,  
w hatever any a r b i t r a l  p ro ce ss  in  a re a s  under in v e s t ig a t io n  re g a rd s  a s  
an  en fo rceab le  r i g h t ,  i s  law . R ecogn ition  o f such r ig h t s  can emerge 
from such a r b i t r a t i o n s  a s  a t  v i l la g e ,  c lan  o r fam ily  l e v e l .  I f  such 
re c o g n itio n  emerges from a  lo c a l  c o u r t ,  which i s  a  du ly  c o n s t i tu te d  
j u d ic i a l  i n s t i t u t i o n ,  th e  ta s k  o f id e n t i fy in g  e n fo rceab le  r ig h t s  i s  
even made e a s ie r .  The only  l im i ta t io n  in  th e se  c o u r ts , however, i s
* See A.N. A l lo t t ,  "Customary Law of the  Akan P eo p les" , A frican  
S tu d ie s , Vol. 12, 1953» PP« 26-29.
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t h a t  n o t too many cases  in v o lv in g  lan d  d is p u te s  e v e r  reach  l i t i g a t i o n  
in  open c o u r t.
The p r a c t ic a l  d i f f i c u l t y  in  what i s  being  urged s t i l l  rem ains 
a s  how to  determ ine o r  deduce what a re  en fo rceab le  r i g h t s  from th e  
v a rio u s  e th n ic  a r b i t r a l  p ro c e sse s . T h is  becomes a  problem o f method­
ology in  a  re s e a rc h  u n d ertak in g  l ik e  th e  p re s e n t in v e s t ig a t io n .  In  
t h i s  work th e  a tte m p t to  id e n t i f y  en fo rceab le  r ig h t s  has been re so lv ed
by re ly in g  on what people w e ll versed  in  custom ary law say i s  th e
l e g a l  r i g h t  in  any s i tu a t io n  a r i s in g  o r  l ik e ly  to  a r i s e  from a  d is p u te .
In  so f a r  a s  t h e i r  re s ta te m e n ts  may in v o lv e  s i tu a t io n s  on which no 
known a r b i t r a t i o n  has taken  p la c e , t h e i r  pronouncements a re  no th ing  
more th a n  what would most l i k e ly  be en fo rced  in  th e  ev en t o f d is p u te .
T h is  i s  a  s im i la r  s i tu a t io n  encoun tered  by Schapera in  h is  a s c e r ta in -
1
ment o f Tswana law and custom . In  th e  absence o f what c o u r ts  have
s a id  Schapera su g g es ts  — "A ll we can do in  such c a se s  i s  to  r e ly  upon
p r o b a b i l i ty ,  f o r  i t  i s  re a so n ab ly  p o s s ib le  to  f o r e c a s t ,  from th e  n a tu re
o f th e  r u l e ,  w hether th e  c o u r ts  w il l  en fo rce  i t  o r  n o t" . He o f course
acknowledges th e  weakness o f t h i s  approach in  t h a t  " i t  p o ss ib ly  means
th e  in c lu s io n  o f some r u le s  th e  c o u rts  a c tu a l ly  w i l l  n o t en fo rce  i f
p u t to  th e  t e s t  . . . " .  And to  th i s  d e fe c t  may be added A llo t t* s
comment s " . . .  making law what th e  c o u r ts  a re  l i k e ly  to  e n fo rc e ,
m erely  postpones th e  day o f d e c is io n , o r hands i t  over to  th e  re s e a rc h e r ,
2who becomes a  s o r t  o f law g iv e r" .
T h is work a tte m p ts  to  m itig a te  th e se  flaw s by re ly in g  on
4
See I .  Schapera, A Handbook of Tswana Law and Custom, (2nd e d .) ,  
O xford U n iv e rs ity  P re s s , 1955» P» 38.
2
See A.N. A llo t t ,  New Essays in  A frican Law, London, 1970, p. 1^8.
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c a r e f u l ly  c o n s t i tu te d  lo c a l  p a n e ls   ^ o f knowledgeable persons whose
e x p e r t is e  d e r iv e s  from ap p ly in g  custom ary law bo th  in  th e  t r a d i t i o n a l
co n tex t (such a s  c h ie f s  and headmen) and in  modern lo c a l  c o u r ts ,  and
th o se  in tim a te ly  a f fe c te d  and re g u la te d  by custom ary law in  t h e i r
day to  day l i f e .  Each p an e l was s e le c te d  from a  number o f v i l la g e s
w ith in  th e  j u r i s d ic t io n  o f a  lo c a l  c o u r t ,  hence q u e s tio n s  fram ed and
p u t to  i t  were in  p a r t  based from p e ru s a l o f th e  lo c a l  c o u rt case
re c o rd s . Q uestions were made a s  p r a c t i c a l  a s  p o s s ib le  so a s  to
minimise th e  r i s k s  of s p e c u la tio n  d iv o rc in g  th e  p ro p o s itio n s  of
law from th e  r e a l  n a tu re  o f custom ary law . T h is  has th e  added
advantage o f gauging th e  s im i la r i ty  o f th e  law a s  a p p lie d  by
2custom ary c o u r ts  and p ra c t is e d  by the  peop le  concerned.
V e r if ic a t io n  of the  p an e l d e riv ed  in fo rm atio n  was in  p a r t  based 
on s i m i l a r i t i e s  and d i s s i m i l a r i t i e s  in  th e  v e rs io n s  o f th e  v a rio u s  
p a n e ls  in  any g iv en  a re a . S im i la r i t i e s  tended  to  enhaace th e  most 
l i k e ly  p ro p o s itio n  w hile i r r e c o n c i la b le  d i s s i m i l a r i t i e s  tended  to  
su g g es t th e  marked lo c a l  v a r ia t io n s .  A lthough a  w e ll composed p an e l 
add ressed  to  more p r a c t i c a l  q u e s tio n s  can ach ieve  th e  d e s ire d  o b je c t iv e  
( in  f a c t  t h i s  has been proved su c c e ss fu l in  th e  R estatem ent o f A frican  
Law P ro je c t  e s ta b l is h e d  a t  th e  School o f O r ie n ta l and A frican  S tu d ie s ) ,
1
For sam ples and n o te s  on the  com position  o f th e se  p a n e ls , see 
Appendix 6. F o r a re a s  in v e s t ig a te d , see  map a t  p .
2 For th e  r i s k  o f c o n ce n tra tin g  on s ta t e d  ju d ic ia l  r u le s  w ith o u t 
c o n su ltin g  p r a c t ic e ,  see Id ea s  and P rocedures in  A frican  Customary 
Law, op. c i t . ,  pp. 11-12.
3
^ F o r an  in s ta n c e  o f th e  use o f th e  Panel Method in  th e  Re­
s ta tem en t of A frica n  Law P r o je c t ,  see N.N. Rubin, "M atrim onial Law 
Among the  B a li o f West Cameroons A R esta tem en t" , £ l 9 7 ® J  J .A .L .
V ol. XIV, No. 2 , pp. 69 e t  s e q .
th e  danger of v a r ia t io n  between what i s  s a id  to  be done and what i s  
a c tu a l ly  done cannot be e n t i r e ly  overlooked . * To gauge the  v e rs io n s  
o f p a n e ls  in  l i g h t  of c u r re n t p r a c t ic e ,  random sam ples of how lan d  
has a c tu a l ly  been acq u ired  in  in d iv id u a l cases  were tak en . Where th e se  
sam ples do no t ad eq u a te ly  d is c lo s e  th e  c u rre n t irends in  land  a c q u is i ­
t io n ,  W h ite 's  f in d in g s  a re  p r im a ri ly  drawn in  f o r  a  f u l l e r  a p p re c ia tio n  
o f th e  s i tu a t io n .
(b) Ownership o f land
I t  appears  w e ll s e t t l e d  now t h a t  ownership a s  a  le g a l  concept
cannot be den ied  o f any le g a l  system by v ir tu e  a lo n e  th a t  t h i s  system
d i f f e r s  from th e  more re f in e d  and e s ta b l is h e d  le g a l  system s. Indeed
even th e  p roponents o f a  l i b e r a l  view o f  ownership such a s  Honore,
who seek  to  id e n t i f y  th e  e x is te n c e  o f th e  concept by enum erating the
s ta n d a rd  in c id e n ts  o f ow nership, s t i l l  concede th a t  th e  absence o f any
one o r  more of such in c id e n ts  in  a  g iven  le g a l  system  need n o t
n e c e s s a r i ly  su g g est t h a t  th e re  i s  no 'm o d ified  v e rs io n  of ow nership,
2e i t h e r  o f a  p r im itiv e  o r s o p h is t ic a te d  s o r t ' .
3
Gluckman, summing up what can be reg arded  a s  th e  g en e ra l
F o r a  c r i t iq u e  of th e  p anel method and a  suggested  combi­
n a tio n  o f t h i s  method w ith  o th e r  means, see  S. P o u lte r ,  "An Essay 
on A frican  Customary Law R esearch Techniques* Some E xperiences 
from L esotho", Jo u rn a l o f Southern A frican  S tu d ie s , Vol. 1, No, 2 , 
A p ril  1975 i PP« 181-193* F or a  suggested  case sample to  supplem ent 
th e  p an e l method a s  a  way o f overcoming th e  gap c re a te d  by absence 
o f l i t i g a t i o n  in v o lv in g  lan d  d is p u te s  in  Zambia, see  G.M.N. W hite, 
"R esearch in  Zambian Law", a  review  a r t i c l e ,  A frican  S o c ia l R esearch, 
No. 19, 197^, PP. 751-6.
2 See A.M. Honore, "Ownership", i n  Oxford Essays in  J u r is p ru d ­
e n c e , A.G. Guest ( e d .) ,  Oxford U n iv e rs ity  P re s s , 1961, pp. 112-113.
C f. ,  S.N.C. Obi, The Ibo Law o f P ro p e r ty , London, 1963. PP« ^2 -^3 .
3
See M. Gluckman, "A frican  Land Tenure", R hodes-L ivingstone 
Jo u rn a l No. i i i ,  June 19*t5i PP* 1-2 . Cf . ,  M. Gluckman, "S tu d ie s  in  
A frica n  Land T enure", A frican  S tu d ie s , Vol. 3» 1 9 ^ .  PP. 18-19.
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consensus in  re g a rd  to  th e  concept o f ownership in  A frican  lan d  te n u re ,
f i r s t  p o s tu la te s  what ow nership c o n s is ts  o f:
In  approaching  th e  problem o f what i s  better c a l le d  
t r i b a l  ten u re  . . .  we must b ear in  mind th a t  what 
a  p e rso n  owns i s  a  r i g h t  in  o r  over a  th in g  o r 
p iece  o f la n d , r a th e r  th an  th e  th in g  o r  lan d  
i t s e l f  . . .
He co n tinued :
In  d e sc r ib in g  system s o f A frican  lan d  te n u re  i t  i s  
th e re fo re  n ecessa ry  to  d e sc r ib e  the  r i g h t  which 
each s o c ia l  group, o r  each s o c ia l  p e r s o n a l i ty ,  has 
in  lan d  . . .
The assignm ent hence i s  m erely one o f id e n t i fy in g  th e  person  o r  
p e rso n s , co rp o ra te  o r  in c o rp o ra te , and th e  i n t e r e s t  in  lan d  c laim ed. 
B e n ts i-E n c h ill  a sk s  in  t h i s  reg a rd  "Who ho lds what i n t e r e s t  in  
what lan d ?” *
Our ta s k  in  t h i s  exam ination  i s  th e re fo re  an  i d e n t i f i c a t io n  o f
th e  a p p ro p r ia te  lan d  c o n tro l l in g  o r  owning perso n , group o r  a u th o r i ty ,
w ith
i f  any , and th a t  type o f in te re s t /w h ic h  lan d  i s  a t t r i b u t e d .
The concept lan d  ow nership under Zambian custom ary laws i s
o f te n  b lu rre d  w ith  lo o se  d e s c r ip t io n s  such a s  th e  c h ie f  o r  headman
2
owns the  lan d  o r th e  headman a l lo c a te s  th e  la n d . Thus i t  has been
* See K. B e n ts i-E n c h ill ,  "Do A frican  Systems o f Land Tenure 
R equire a  S p e c ia l Term inology?", J .A .L . £ ”l965_7 Vol. 9» No. 2 , p . 116.
2 See "A frican  Land Tenure in  N orthern  Rhodesia" en c lo su re  in  G. 
C lay (P ro v in c ia l Commissioner) to  a l l  D i s t r i c t  Commissioners o f 3 0 /? /  
1953 in  D i s t r i c t  C om m issioner's f i l e  L A N /ll/^ , Namwala. C f. ,  C.M.N. 
W hite, "T erm inolog ical C onfusion in  A frica n  Land T enure", J.A .A .
V ol. X, No. 3,  Ju ly  1958, p . 125; E.W. Smith & A.M. D ale, I l a  
Speaking P eop les o f N orthern  R hodesia, M acmillan, London, 1920,
C hapter XV; and C. G ouldsbury, "Notes on th e  Customary Law of th e  
Awemba and Kindred T r ib e s" , Jo u rn a l o f A frican  S o c ie ty , Vol. XIV,
No. LVI, 191^-1915, P. 377.
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s a id  o f  th e  Ngoni "A ll r ig h t s  in  lan d  in  th eo ry  belong to  th e  paramount
c h ie f s " .  * I t  has eq u a lly  been s a id  o f th e  headman " In  the  v i l l a g e s ,
d i s t r i b u t i o n ,  by way of co v erin g  ap p ro v a l, i s  undertaken  by th e  
2Headman . . Such term inology ought to  be t r e a te d  w ith  c a u tio n .
The headman being a  t r a d i t i o n a l  le a d e r  o f th e  people  o f te n  has so 
many i l l - d e f in e d  fu n c tio n s  t h a t  might make him look l ik e  a  la n d lo rd .
T h is  i s  more so in  those  fu n c tio n s  w ith  an  ap p aren t r e l a t io n  to  lan d  
h o ld in g . Thus when a  v i l la g e  headman i s  co n su lted  by a  v i l la g e  
r e s id e n t  b e fo re  c u l t iv a t in g  la n d , th e  c o n su lta tio n  c re a te s  a  prim a 
f a c ie  im pression  th a t  th e  headman i s  th e  owner o f la n d .
I t  i s  im p o rtan t in  id e n t i fy in g  th e  lan d  owning u n i t  o r  e n t i t y
to  a s c e r t a in  th e  ex ac t l e g a l  im port o f a  headman's o r  c h i e f 's  s t a tu s
v i s - a - v i s  th e  ownership o f r i g h t s .  In  t h i s  we may very  w ell adop t
A l l o t t ' s  d i s t in c t io n  between " in t e r e s t s  o f b e n e f i t"  and " in t e r e s t s  of 
3
c o n tr o l" .  The form er p e r ta in s  to  th e  enjoyment o f r ig h t s  in  lan d  
and th e  l a t t e r  to  th e  re g u la t io n  o f th e se  r i g h t s .  Thus th e  headman o r  
c h ie f  may impose re g u la t io n s  in  th e  a c q u is i t io n  o r u se  o f lan d  bu t 
t h i s  does n o t n e c e s s a r i ly  e n t a i l  a  b e n e f ic ia l  i n t e r e s t  in  th e  la n d . 
N e ith e r  th e  headman no r th e  c h ie f  can c laim  to  have r ig h t s  over lan d  
which th ey  could  use o r e x e rc is e  to  t h e i r  in d iv id u a l b e n e f i t  by v ir tu e  
on ly  o f  t h e i r  c o n tro l fu n c tio n s .
* See M.J.S.W. P r ie s t l e y  and P. G reening, Ngoni Land 
U t i l i s a t i o n  Survey 195^-1955, op. c i t . , p . 22.
2
See C.G. B radley ( D i s t r i c t  Commissioner, F o r t  Jameson), 
Customary Law a s  re g a rd s  N ative Land Tenure, 1938, D i s t r i c t  Note 
Book, NAZ/KDG5/l/Vol. 5 .
3
See A.N. A l lo t t ,  "T h e o re tic a l and P r a c t ic a l  L im ita tio n s  to  
R e g is t r a t io n  o f T i t l e  in  T ro p ica l A fr ic a " , in  Seminar on Problems 
o f  Land Tenure in  A frican  Development, A frik a-S tu d iecen tru m , L eiden , 
1971, P . 3 .
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Gluckman, giving his impression of land ownership in parts of
Zambia including Tongaland, suggests that land holding takes the
pattern of a graduated hierarchy of estates  ^(later amended to a
series of estates) whereby descending estates are derivative from
and subordinate to previous estates. Thus he saw a primary estate
from which derived a secondary estate and hence a tertiary estate
at the bottom of which is an estate of production. White on the
other hand has quite plainly refuted the existence of Gluckman*s
hierarchy in all areas of the country except among the Lozi in
Western Province, where he did not undertake any investigation.
Commenting specifically on the role of the Tonga headman to dispel
3
any hierarchy of estates theory, White sayst
Here we have no hierarchy of estates; the Tonga 
had no traditional authorities to allocate land in 
any case, and the Tonga headman of a village does 
not allocate land to his villagers, and his only 
participation in the acquisition of land is to 
provide information on whether or not existing 
rights are already enjoyed by an individual in a 
piece of land which another wishes to acquire.
In his findings on the Ngoni, Tonga and Luvale, among others, 
White did not discover a political superior-chief or headman, who had
 ^ See M. Gluckman, The Id eas  in  B aro tse  Ju r isp ru d e n c e , 
M anchester U n iv e rs ity  P re s s , 1965» C hapter 5*
2 See Id eas  and P rocedures in  A frican  Customary Law, M. 
Gluckman, ( e d . ) ,  Oxford U n iv e rs ity  P re s s , 1969, p . 57.
3
See C.M.N. W hite, HT erm ino log ica l C onfusion in  A frican  
Land Tenure", J.A .A . op. c i t . ,  p . 125.
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1
any powers o f a  g ra n to r  r e ta in in g  a  re v e rs io n a ry  i n t e r e s t .  On th e
2Ngoni p o l i t i c a l  c e n tra lism  he n o te s : "Although th e re  i s  such a
s tro n g  sense  o f c e n t r a l i s e d  p o l i t i c a l  c o n tro l among th e  Ngoni, t h i s
does n o t a f f e c t  th e  a l lo c a t io n  o f lan d , and lan d  i s  n o t a l lo c a te d
e i th e r  to  v i l la g e s  o r  in d iv id u a ls  hy any a u th o r i ty  . . With
re g a rd  to  th e  Tonga W h ite 's  view i s  supported  by th e  s o c ia l
a n th ro p o lo g ic  Colson whose works a ls o  d is c lo s e  no r e la t io n s h ip
3
between a  p o l i t i c a l  s u p e r io r  and lan d  ow nership. B arnes, w ritin g  
on th e  N gon i,a lso  c o rro b o ra te s  t h i s .  A lthough he does no t s p e c i f ic a l ly  
dw ell on th e  r e la t io n s h ip  o f p o l i t i c a l  a u th o r i ty  and lan d  a l lo c a t io n ,  
he does no t note any l^nr* ?cca?5 3 « ijn  b e s id e s  in d iv id u a l c le a r in g  o f 
unclaim ed v i rg in  bush w ith o u t any r e s o r t  to  a  headm an's o r c h i e f 's
See C.M.N. W hite, "A Survey o f A frican  Land Tenure in  
N orthern  R hodesia", J.A .A . Vol. 11, No. 4 , p . 174. C f ., C.M.N. 
W hite, Land Tenure R eport No. 1, op. c i t . ,  p . 4 ; and "Land Tenure" 
in  th e  R eport of th e  R ural Economic Development Working P a r ty ,
Govt. P r in te r ,  Lusaka, 1961, pp. 122-123.
2
See C.M.N. W hite, Land Tenure R eport No, 3» op. c i t . ,  p . 5»
3
See E . Colson, "The P la te a u  Tonga of N orthern  R hodesia", in  
Seven T rib es  o f B r i t i s h  C e n tra l A f r ic a , op. c i t . ,  pp. 119-120. On 
th e  V alley  Tonga p r io r  to  r e s e t t le m e n t,  see E. C olson, The Gwembe 
Tonga. M anchester U n iv e rs ity  P re s s , I960, pp. 82-87 p a r t i c u la r ly  p . 
83; and E. C olson, "Land R ig h ts  and Land Use among th e  V alley  
Tonga o f th e  Rhodesian F e d e ra tio n " , in  A frican  A gragrian  System s,
D. Biebuyck ( e d .) ,  I . A . I . ,  I960, p . 141. F o r th e  p o s t re s e tt le m e n t 
p e r io d  in  th e  r e te n t io n  o f th e  same lan d  laws n o t re c o g n is in g  th e  
c h ie f  o r headman a s  a  landow ning a u th o r i ty ,  see E . Colson, "Land 
Law and Land H oldings Among th e  V alley  Tonga of Zambia", South­
w este rn  Jo u rn a l o f A nthropology, Vol. 22, No. 1, S pring  1966, p . 3*
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p e rm iss io n . ^
In  so f a r  a s  W hite 's  d e n ia l  o f th e  e x is te n c e  o f a  land
a l lo c a t in g  a u th o r i ty  can be q u a l i f ie d  a s  meaning th a t  n e i th e r  th e
c h ie f  no r headman has " in t e r e s t s  o f b e n e f i t" ,  i t  must be accep ted
a s  being  more a cc u ra te  than  Gluckman's h ie ra rc h y  o r  s e r ie s  of
e s t a t e s  v iew po in t. I t  may w ell be t h a t  Gluckman equated  in a d v e r te n tly
" i n t e r e s t s  o f c o n tro l"  a t  v a rio u s  s ta g e s  to  ownership o f r i g h t s .
Such a  g rad u a ted  h ie ra rc h y  o r  s e r ie s  o f e s ta te s  to  be in  e x is te n c e ,
th e re  would c e r ta in ly  have to  be a  lan d  owning a u th o r i ty  which would
have to  make an i n i t i a l  g ra n t ,  i . e .  secondary e s t a t e ,  w ithout
d iv e s t in g  i t s e l f  o f a l l  p ro p r ie ta ry  r i g h t s .  In  a  grand t o t a l  sample
of 1208 tak en  in  a l l  th re e  a re a s  covered under t h i s  in v e s t ig a t io n  in
305 c a se s  unclaim ed v irg in  lan d  was i n i t i a l l y  a cq u ired  by the p re s e n t
la n d h o ld e r w ith o u t any s p e c i f ic  g ra n t o r  a l lo c a t io n  from any person  o r
a u th o r i ty .  In  th e  20 cases  where perm ission  to  c u l t iv a te  p a r t i c u l a r
p a rc e ls  was g iv en  by th e  headman, the  l a t t e r  was no t a c tin g  a s  a  la n d -
2owning a u th o r i ty .
But even in  in s ta n c e s  o f p r iv a te  g ra n ts  between persons where 
one su rren d e red  a l l  h is  i n t e r e s t s  to  a n o th e r  by t r a n s f e r  o f the  la n d , 
th e re  was no s in g le  in s ta n ce  encountered  from which the  in fe re n c e  
could  be drawn th a t  th e  r e s id u a l  a l l o d i a l  t i t l e  v e s te d  in  th e  o r ig in a l  
g ra n to r  e n t i t l i n g  th i s  g ra n to r  to  a  re v e rs io n  on th e  e x t in c t io n  o f
1
See J .A . B arnes, "The F o r t  Jameson Ngoni", in  Seven T rib e s  
o f B r i t i s h  C e n tra l A fr ic a , op. c i t . ,  p . 211.
2 See Appendix 2, f i g s .  i - i i i .
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th e  g r a n te e 's  i n t e r e s t s .  * The t e s t  o f a  re v e rs io n a ry  in t e r e s t
appears  very  n ece ssa ry  to  s u s ta in  a  th eo ry  such a s  t h a t  advanced by
Gluckman. A descending  i n t e r e s t  being  d e r iv a t iv e  in  n a tu re  must a t
one s tag e  r e v e r t  to  th e  g ra n tin g  e s t a t e .  One such in s ta n c e  when a
re v e rs io n a ry  i n t e r e s t  can be shown to  be in  e x is te n c e  i s  when th e
lan d h o ld e r abandons h is  lan d  r i g h t s .  Indeed Asante observes of
s to o l  lan d  in  Ghana th a t  th e  re c u rren ce  o f re v e rs io n  of abandoned
la n d , o r  lan d  f o r  which a  deceased  h o ld e r l e f t  no su cc e sso rs , to  the
s to o l  enhanced th e  co n c lu sio n  th a t  th e  s to o l  had th e  a llod ium  w ith
2th e  s u b je c t  m erely having a  b e n e f ic ia l  r i g h t  o f u s e r .
Except f o r  th e  Luvale, in  a  s i tu a t io n  o f abandoned lan d , both  
among th e  Ngoni and Tonga th e  lan d  seems to  r e v e r t  to  a  pool of un­
claim ed lan d  and n o t to  any landowning a u th o r i ty .  Halooba v. Headman 
3
Hingombe a  case  in v o lv in g  Tonga p a r t i e s  shows how u n lik e ly  a  
re v e rs io n  i s .  The p l a i n t i f f  in  t h i s  case  l e f t  h is  la n d  vacan t when 
l iv in g  in  town. On h is  way back he found th e  defendan t headman 
c u l t iv a t in g  th e  same lan d  w ithou t h is  p e rm issio n . The p l a i n t i f f  demanded 
th a t  th e  d e fen d an t headman v aca te  h is  la n d . The defen d an t however 
r e s i s t e d  th e  demand in s i s t in g  th a t  i t  was h is  la n d . Although i t  i s  
n o t c le a r  from th e  c o u r t re c o rd  what th e  d e fe n d a n t 's  ground o f in s is te n c e  
was, i t  ap p ears  th a t  h is  c la im  could  on ly  have r e s te d  on a  claim  to  a  
re v e rs io n a ry  i n t e r e s t .  In  upholding th e  p l a i n t i f f ' s  c laim  th e  c o u rt
 ^ F o r th e  number o f such g ra n ts ,  see Appendix 4 , f i g s .  i - i i i .
2 See S.K .B. A sante, " I n te r e s t s  in  Land in  th e  Customary Law 
of Ghana — A New A p p ra isa l" , U .G .L .J ., Vol. VI, 1969, pp. 107-108.
3
In  th e  Siamusonde Local C ourt, "B" Grade, Case No. 19 of 
1975 (u n re p o r te d ) .
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b lu n t ly  p u t i t  t h a t  the  headman had no k ind  of ownership w hatsoever 
in  th e  lan d  th a t  belonged to  an in d iv id u a l v i l la g e  r e s id e n t .
In  Mwindwa1s^case which came b e fo re  th e  High C ourt th e  c o u r t 
d id  n o t tak e  th e  o p p o rtu n ity  to  s e t t l e  th e  q u e s tio n  o f w hether a
re v e rs io n a ry  i n t e r e s t  can e v e r  be r e ta in e d  by th e  headman. In  t h i s
case  th e  p l a i n t i f f  was c la im in g , i n t e r  a l i a , f o r  an in ju n c tio n  
r e s t r a in in g  th e  defendan t headman from con tinued  ploughing  of h is  lan d . 
The defendan t headman a l le g e d  th a t  s in c e  th e  p l a i n t i f f  l e f t  th e  
v i l la g e  on h is  own acco rd , th e  lan d , a u to m a tic a lly  re v e r te d  to  him 
( th e  headman) who was e n t i t l e d  to  a l lo c a te  i t  to  o th e rs  o r  to  p o sse ss
i t  h im se lf. The Court f in d in g  abandonment o f th e  la n d  n o t proved
g ran ted  th e  in ju n c tio n  so ugh t. On th e  more fundam ental is su e  o f th e  
a l le g e d  re v e rs io n a ry  i n t e r e s t ,  th e  C ourt m erely confined  i t s  
o b se rv a tio n s  to  th e  f a c t  t h a t  the  headman took th e  lan d  to  h im se lf 
when th e re  were s e t t l e r s  who re q u ire d  la n d . T h is case  i s ,  however, 
notew orthy f o r  th e  c o n tra d ic to ry  evidence th a t  was adduced in  th e  
m a tte r  of a  re v e rs io n a ry  i n t e r e s t .
The d e fe n d a n t’s  v e rs io n  was supported  by one o f th e  a s s e s s o rs
c a l le d  by th e  C ourt who ca red  to  ex p re ss  op in ion  on th e  m a tte r.
2T h is  a s s e s s o r  s a id :
. . . When a  man moves from a  v i l la g e  th e  la n d  he was 
p loughing  o r  th e  la n d  he was g iven  to  s e t t l e  (on) . . . 
rem ains th e  p ro p e rty  of th e  headman. I t  i s  th e  headman 
who i s  go ing  to  be approached to  a l lo c a te  lan d .
* D iscussed  in  C hapter 7 w ith  re g a rd  to  th e  ju r i s d ic t io n  o f 
th e  High C ourt to  a d m in is te r  custom ary law . (See p . kZk ), i n f r a .
^ a t  p . 6 .
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C h ief Ufwenuka, who a lth o u g h  n o t c a l le d  a s  a  w itn e ss  "by th e  Court 
h u t was t r e a te d  a s  a  man w e ll versed  in  th e  r e le v a n t  custom ary 
law , p o in te d  o u t th a t  when a  headman a l lo c a te s  la n d  i t  i s  n o t h is  
la n d  a s  such to  g iv e . * Of th e se  two o p in ions i t  i s  suggested  th a t  
C h ie f Ufwenuka's ex p re ss io n  i s  p r e fe ra b le .  The a s s e s s o r 's  o p in io n  
draws a p p a re n tly  no d i s t in c t io n  between th e  Headman's c o n tro l 
fu n c tio n s  over lan d  ownership o f th e  same. To th e  e x te n t th e re fo re  
t h a t  th e  a s s e s s o r 's  s ta tem en t in  r e f e r r in g  to  th e  la n d  a s  th e  
"p ro p e rty  o f th e  headman" might a t t r i b u t e  a  r ig h t  of b e n e f i t  to  th e  
headman, i t  i s  n o t an  a c c u ra te  p ro p o s it io n  of th e  custom ary law.
We may th e re fo re  conclude th a t  in  th e  a re a s  under d is c u s s io n
n e i th e r  th e  c h ie f  nor th e  headman i s  a  lan d  owning a u th o r i ty  from
whom a l l  e s t a t e s  a re  d e riv e d . And indeed  th e re  i s  no o th e r  lan d
owning a u th o r i ty  such a s  would j u s t i f y  th e  view th a t  ownership o f
la n d  in v o lv es  a  descending s e r i e s  o f e s t a t e s .  Hence when one a c q u ire s
la n d  what i s  o b ta in ed  i s  n o t a  l e s s e r  i n t e r e s t  in  th e  e s ta te  s u b je c t
2to  some o th e r  s u p e r io r  i n t e r e s t .  The case o f Namangoma v . Chongo 
in v o lv in g  Tonga l i t i g a n t s  su p p o rts  t h i s  p ro p o s it io n . In  t h i s  case 
th e  p l a i n t i f f ' s  claim  was t h a t  th e  lan d  in  is su e  was h is  a s  he o b ta in ed  
i t  from h is  deceased  b ro th e r .  The l a t t e r  was g iven  th e  lan d  by th e  
d e fe n d a n t 's  f a th e r ,  which was the  b a s is  of th e  d e fe n d a n t 's  co u n te r 
c la im . The d e fen d an t contended th a t  by v ir tu e  o f h is  r e la t io n s h ip  to  
th e  o r ig in a l  g ra n to r  he s t i l l  r e ta in e d  an i n t e r e s t  to  c u l t iv a te  th e
* a t  p . 3 .
2 In  the  Mwanachingwala Local C ourt, "A" Grade, Case No.
10508 o f 197^ (u n re p o rte d ) . C f. ,  th e  c o u r t 's  re c o g n itio n  o f a  lan d ­
h o ld e r 's  r ig h t s  in  a  boundary d isp u te  case o f Makando v. C h a l i . In  
th e  Katimba L ocal C ourt, "B" Grade, Case No. 170 o f 197^ (u n re p o r te d ) .
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same la n d . T h is  argum ent would have been sound i f  what th e  o r ig in a l  
g ra n to r  gave away was a  l e s s e r  i n t e r e s t  th a n  th a t  be ing  claim ed by 
the  p l a i n t i f f .  The c o u rt had no d i f f i c u l t i e s  in  accep tin g  th e  
p l a i n t i f f ' s  t i t l e  a lth o u g h  i t  co n sid e red  i t  e q u ita b le  to  have 
re g a rd  to  th e  r e la t io n s h ip  between th e  p a r t i e s  and o rdered  a  p a r t i t i o n  
o f th e  garden  between th e  two.
I t  must be em phasised however t h a t  th e  absence o f an e th n ic  
o r  p o l i t i c a l  la n d  owning a u th o r i ty  does n o t mean t h a t  n e ith e r  th e  
c h ie f  nor headman has any a d m in is tra t iv e  and c o n tro l fu n c tio n s  over 
la n d  w ith in  h is  ju r i s d ic t io n .  Thus th e re  a re  in s ta n c e s  where a  headman 
may w ithho ld  pe rm issio n  to  c u l t iv a te  a  p ie ce  o f la n d . These in c lu d e : 
where th e  lan d  involved  f a l l s  w ith in  a  g raz in g  a re a ,  o r  i s  p a r t  o f a  
bush from  which firew ood i s  c o l le c te d ,  o r indeed vacan t land  which 
s t i l l  has an  owner. A ll th e se  lan d s  f a l l  w ith in  th e  headman's sphere  
o f c o n tro l  — " in te r e s t s  o f c o n tr o l" .
However, th e  in s is te n c e  o f p o l i t i c a l  o r e th n ic  a u th o r i t i e s  such 
a s  c h ie f s  and headmen t h a t  th ey  own la n d  has re p o r te d ly  r e s u l te d  in  some
1
a c tu a l  a l lo c a t io n s  and d isp o sse ss io n  in  p a r t s  o f th e  Southern P rov ince . 
T h is in tro d u c e s  a  new fe a tu r e  in  th e  custom ary la n d  ten u re  which c a l l s  
f o r  re c o g n itio n  o r  d isap p ro v a l o f th a t  p u rp o rted  lan d  owning a u th o r i ty .  
Customary law n o t being  s t a t i c ,  i t  can be argued , ought to  a d ap t to
See C.M.N. W hite, Land Tenure R eport No. 1, op. c i t . ,  p . 2. 
Compare t h i s  w ith  Banda v . Headman M ukanile, a  case  a r i s in g  from 
C h ipa ta  where th e  defendan t headman t o t a l l y  r e f ra in e d  from p lead in g  
any s p e c ia l  la n d  r ig h t s  a t ta c h in g  to  h is  o f f ic e  on an a l le g a t io n  by 
th e  p l a i n t i f f  t h a t  he was being  re fu se d  f u r th e r  e x ten s io n  of h is  f i e l d .  
In  th e  Nzamane Old Local C ourt, "B" Grade, Case No. 65 o f 197^ 
(u n re p o r te d ) .
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changing c ircum stances in c lu d in g  th o se  o f a  p o l i t i c a l  n a tu re . I t  i s  
however a s  w e ll to  r e c a l l  th e  very  h a s is  o f v a l id i ty  f o r  the  
e x is te n c e  of a  custom — h a b i tu a l  obedience by those  su b je c t to  i t .  
The P riv y  C ouncil dictum  in  Eleko v. Government o f N ig e ria  * r e ­
em phasizes t h i s  — " I t  i s  th e  a s s e n t o f th e  n a tiv e  community t h a t  
g iv e s  custom i t s  v a l id i ty " .
Thus u n le ss  i t  can be shown th a t  a l lo c a t io n  and d isp o sse ss io n  
of lan d  i s  f o r t i f i e d  by e s ta b lis h e d  usage , th e  p u rp o rted  ownership 
by th e se  a u th o r i t i e s  i s  in c o n s is te n t  w ith  custom ary law and un­
reco g n ised . To p u t i t  more fav o u rab ly  from th e  p o in t  o f view o f a  
lan d h o ld e r, i t  can w ith  confidence be a s s e r te d  t h a t  a  person  who 
a c q u ire s  land  independen tly  o f  an e th n ic  authority  o b ta in s  good t i t l e  
even i f  su b sequen tly  ch a llen g ed  by such a u th o r i ty .
Although i t  w i l l  have been g a th e red  th a t  th e  maximum p o s s ib le  
i n t e r e s t  i n  la n d , to  p u t such lan d  to  any in d iv id u a l u se , can v e s t  
in  a  p a r t i c u l a r  in d iv id u a l ,  t h i s  t i t l e  to  land  does n o t n e c e s sa r ily  
deny the  e x is te n c e  o f o th e r  co n cu rren t i n t e r e s t s .  In  t h i s  re g a rd  
the  Luvale p ro v id e  a  rem arkable c o n tr a s t  from both  th e  Ngoni and 
Tonga. The Luvale lin e a g e  has a  unique claim  to  any o f the  lan d  in  
th e  occupation  o f a  lin e a g e  member. A p a rc e l o f lan d  a lthough  
in d iv id u a lly  a cq u ired  cannot among the  Luvale be d isposed  o f o u ts id e  
the  c i r c l e  o f r e l a t i v e s ,  and i f  d isp o sed  o f to  an  o u ts id e r ,  th e  
lin e a g e  ( e f f e c t iv e  members being  th e  m a tr ik in  r e s id e n t  in  th e
1 Z "l93 i_7  A .c . 662 a t  p . 673*
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v i l l a g e )  has a  r i g h t  to  d isp o sse s s  such o u ts id e r  o f th e  lan d .
A Luvale r e s id e n t  in  a  v i l la g e  can c le a r  and open v irg in  bush
over which th e re  i s  no p rev io u s  c laim  and hence a s s e r t  lan d  r ig h t s
over t h a t  p a rc e l  o f lan d . Having so a cq u ired  th e  lan d  he can p u t
i t  to  h is  in d iv id u a l  use and v i s - a - v i s  n o n -lin eag e  members he i s  th e
p r o p r ie to r  n o tw ith s tan d in g  h is  tem porary absence from  th e  v i l l a g e .  ^
2In  th e  case o f Samaleka v. Mukangwe th e  co u rt had occasion  to  
rec o g n ise  u n eq u iv o ca lly  th e  p l a i n t i f f ' s  f i r s t  r i g h t  o f c u l t iv a t io n  
over th e  d e fe n d an t’s  subsequent a s s e r t io n  o f a  s im i la r  r i g h t .
N otw ithstand ing  such ap p a ren t in d iv id u a l ow nership, th e  Luvale 
a s s e r t  th a t  la n d  acq u ired  by an in d iv id u a l i s  'fa m ily  p ro p e r ty ' 
be long ing  n o t only  to  the  lan d h o ld e r b u t to  the  e n t i r e  range of h is  
r e l a t i v e s  r e s id e n t  in  th e  v i l l a g e .  What i s  meant by t h i s  i s  t h a t  
once an o r ig in a l  la n d h o ld e r 's  i n t e r e s t s  in  th e  lan d  become e x t in c t ,  
more commonly on d ea th  o r  indeed  abandonment, th e  lan d  r e v e r ts  to  th e  
lin e a g e  from w ith in  which an  in d iv id u a l lin e a g e  member may assume 
e f f e c t iv e  occupation  and th u s  own a l l  th e  p rev io u s  r i g h t s .  The r i g h t  
o f d isp o sse ss io n  i s  a  power in tended  to  p re se rv e  and p r o te c t  a  
c o n tin g e n t f u tu r e  i n t e r e s t  in  a  g iven  p a rc e l  of lan d  f o r  any r e l a t i v e  
w ith in  th e  lin e a g e  o f r e l a t i v e s .
The p r o h ib i t io n  of t r a n s f e r s  of lan d  o u ts id e  th e  lin e a g e  i s  
a p p a re n tly  supported  by a  sample of g ra n ts  o f lan d  which a re
* See Makina v. Ghisengo. In  th e  Chavuma Local C ourt, "A” 
G rade, Case No. 155 of 1973 (u n re p o r te d ) .
^ In  the  Chavuma Local C ourt, "A” Grade, Case No. 96 o f 1973 
(u n re p o r te d ) .
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e x c lu s iv e ly  ‘between r e l a t i v e s  — both  p a t r ik in  and m a tr ik in  —
w ith in  a  v i l l a g e .  In  a  t o t a l  sample tak en  o f 382 g ard en s, a l l  52
g ra n ts  were betw een r e l a t i v e s .   ^ White in  h is  f ie ld w o rk  among th e
Luvale a t  Chavuma re c o rd s  only  10 cases  o f t r a n s f e r s  in  a  sample o f
23 g ardens and a l l  were between r e l a t i v e s  w ith  one to  a  p a t r i k in  and
th e  r e s t  to  m a tr ik in s . Commenting on th e  r e s t r i c t i o n  o f t r a n s f e r s  to
o u ts id e r s ,  he say s : " . . .  The n a tu re  o f Luvale v i l la g e  s t r u c tu r e
n a tu r a l ly  o p e ra te s  to  l im i t  the  frequency  o f t r a n s f e r s  o f la n d  to
2o th e rs  th a n  members of th e  same lin e a g e " . I t  i s  worth n o tin g  th a t  
w h ile  White acknowledges such r e s t r i c t i o n s ,  he does n o t go a l l  th e  way 
to  su g g es t t h a t  th ey  a re  p r e s c r ip t iv e .  He does n o t however expound 
f u r th e r  on th e  le g a l  s ig n if ic a n c e  o f th e  r e s t r i c t i o n s .
The e x is te n c e  of redeem able s a le s  such a s  Simmance has term ed
3
"redeem able purchase" among the  Kikuyu in  Kenya could  have enhanced 
the  Luvale l in e a g e  claim . A redeem able s a le  in v o lv e s  the  s a le  o f land  
f o r  a  c o n s id e ra tio n  which on being re p a id  by the  s e l l e r  to  th e  
p u rch ase r a t  a  fu tu r e  d a te  e n t i t l e s  th e  s e l l e r  to  re p o sse ss  h is  la n d . 
Such a  concep t in ten d ed  to  r e t a i n  lan d  f o r  th e  lin e a g e  when need a r i s e s  
was n o t and has never been d e te c te d  among th e  L uvale.
-i
See Appendix k, f i g .  i i i .
2 See C.M.N. W hite, Land Tenure R eport No. 7, op. c i t . ,  p . 11. 
C f .,  C.M.N. W hite, "F ac to rs  D eterm ining th e  C ontent o f A frican  Land 
Tenure Systems in  N orthern  R hodesia", in  A frican  A grarian  System s, 
op. c i t . ,  pp. 369-370.
3
** See A .J .F . Simmance, "Land Redemption Among th e  F o r t  H a ll 
K ikuyu", £~196l_7 J«A.L. Vol. 5» No. 2 , pp. 75 e t  s e q .
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But even g ra n te d  de fa c to  t r a n s f e r s  o u ts id e  th e  lin e a g e  a s  indeed  w i l l  
be shown in  th e  case o f s a le s ,  t h i s ,  i t  i s  su b m itted , i s  no t f a t a l  to  
th e  a s s e r t io n  o f the  e x is te n c e  of lin e a g e  p ro p e rty . I f  th e  lin e a g e  in  
such  cases  o f t r a n s f e r  a cq u ie sce s  o r indeed  om its to  en fo rce  i t s  
c la im , the  lin e a g e  claim  does n o t become n o n -e x is te n t in  a l l  s i tu a t io n s  
o f t r a n s f e r .
In  exam ining t h i s  a sp e c t of Luvale lan d  te n u re  i t  might be
u s e fu l  to  draw com parisons w ith  the  West A frican  fam ily  p ro p e rty
concep t. The f a c t  th a t  the  West A frican  fam ily  i s  more d e f in i te  and
id e n t i f i a b l e ,  such a s  a  f a t h e r 's  immediate c h ild re n ,  ^ th an  th e  Luvale
lin e a g e  need no t d e ta in  us i f  on ly  i t  can be accep ted  th a t  the  term  
2'fam ily*  i s  r e l a t iv e  connoting a  group of p e rso n s r e la te d  to  one 
an o th e r in  any p a r t i c u l a r  way. What i s  im p o rtan t in  t h i s  analogy 
i s  th e  means by which fam ily  p ro p e rty  does a r i s e ,  who th e  in tended  
b e n e f ic ia l  owners a r e ,  and what th e  n a tu re  o f th e  p ro p e rty  i n t e r e s t  i s .
In  West A fr ic a , fam ily  p ro p e rty  o f te n  a r i s e s  on th e  d ea th  when
th e  d e c e a se d 's  i n t e s t a t e  e s ta te  devo lves on a l l  th e  su rv iv in g
3
c h ild re n  in  undiv ided  sh a re s . ^ Once th i s  p ro p e rty  has so devolved 
no in d iv id u a l b e n e f ic ia ry  can have d e a lin g s  in  such p ro p e rty  in c o n s is te n t  
w ith  th e  j o in t  i n t e r e s t s  of o th e rs .  Thus any one in d iv id u a l b e n e f ic ia ry  
cannot d isp o se  o f any s h a re -o f  th e  fam ily  p ro p e rty  u n i l a t e r a l l y
1
F o r th e  N ig erian  fam ily , see B.O. Nwabueze, N igerian  Land 
Law, Nwamife P u b lish e rs , Enugu, 1972, p . 35• Note t h a t  i t  i s  only 
re c e n t ly  t h a t  the  term  fam ily  i s  being  confined  to  an in d iv id u a l 's  
c h ild re n  and g ran d ch ild ren .
2 For d e f in i t io n  o f fam ily , see C.K. Meek, "A Note on 
P r im itiv e  Systems o f Land Holding and on Methods o f In v e s t ig a t io n s " , 
J .A .A ., op. c i t . ,  p . 13.
3
See T.O. E lia s ,  N igerian Land Law, op. c i t . ,  p. 117
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w ithou t th e  consen t o f o th e rs .  I t  i s  im portan t to  note th a t  
d is p o s i t io n  i s  n o t p ro h ib i te d  o r  r e s t r i c t e d  to  any group o f p e rso n s.
What i s  needed in  any k in d  o f a l ie n a t io n  i s  th e  j o in t  consen t o f a l l  
members o f th e  fa m ily . Death among th e  Luvale i s  a ls o  such an 
in s ta n c e  on which lan d  may devolve on a  s p e c i f ic  in d iv id u a l lin eag e  
member (d e c e a se d 's  h e i r ) ,  f a i l i n g  which th e  lan d  r e v e r ts  to  th e  
lin e a g e  ( t h a t  i s  i f  a l l  lin e a g e  members a lre a d y  have lan d  and have no 
immediate need f o r  t h i s  land} In  so f a r  a s  on d ev o lu tio n  th e  land  
does n o t v e s t  in  und iv ided  sh a res  on more th an  one b e n e f ic ia ry , th e re  
i s  a  breakdown in  the  analogy d is t in g u is h in g  th e  Luvale p o s i t io n  from 
th e  concep t o f a  j o in t  fam ily  p ro p e r ty .
There a r e ,  however, a  number o f s i m i l a r i t i e s .  The consen t 
f a c to r  in  a l ie n a t in g  fam ily  p ro p e rty  in  West A fr ic a  sh a re s  a  resem blance 
w ith  the  r e s t r i c t i o n  to  t r a n s f e r  lan d  to  any n o n - re la t iv e  amongst the  
L uvale . The power to  r e s t r a i n  a  lin e a g e  member in  d iv e s t in g  p ro p e rty  
from th e  c o n tro l  o f th e  lin e a g e  has in  i t ,  i t  i s  su bm itted , an im p lic i t  
and co rrespond ing  power th a t  w ith  th e  consen t o f lin e a g e  members such 
p ro p e rty  can  be t r a n s f e r r e d .  I t  i s  o f course t ru e  t h a t  th e re  i s  no 
evidence o f  such power having been e x e rc ise d , b u t should consen t o f th e  
lin eag e  be o b ta in ed  in  any such t r a n s f e r ,  i t  does n o t appear t h a t  such  a  
t r a n s a c t io n  cou ld  f a i l  to  t r a n s f e r  an  a b so lu te  i n t e r e s t  p u rp o rted  to  be 
t r a n s f e r r e d .  The lin e a g e  w il l  be g iv in g  a l l  t h a t  i t  has to  g iv e .
Even in  West A fr ic a  i t  can be s a id  t h a t  fam ily  consen t in  the  d isp o sa l 
of fam ily  p ro p e rty  has been e x e rc ise d  due to  th e  need f o r  land  
a l ie n a t io n .  I f  such need were n o t re co g n ised , i t  i s  e q u a lly  conceivab le  
th a t  th e  fa m ily  would have power o f g ra n tin g  consen t a lth o u g h  no t 
a c tu a l ly  e x e rc is e d .
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A nother p o in t o f resem blance i s  th e  f a c t  th a t  even in  West 
A fr ic a  j o i n t  ownership o f fam ily  p ro p e rty  does n o t n e c e s s a r i ly  e n ta i l  
jo in t  enjoyment o r  e x e rc is e  o f a  p ro p e rty  i n t e r e s t  such a s  m anifested  
in  j o i n t  e x p lo i ta t io n  o f lan d . While a  b e n e f ic ia ry  may have an 
i n t e r e s t  in  the fam ily  p ro p e rty , th e  a c tu a l  p h y s ic a l e x e rc is e  of 
a  lan d  i n t e r e s t  might be a t  th e  d is p o sa l o f a n o th e r .  ^ T his appears  
to  be th e  case w ith  th e  Luvale where an  in d iv id u a l  lin e a g e  member 
e x e rc is e s  a l l  th e  r ig h t s  and i n t e r e s t s  in  th e  lan d  w ith  only  a  
re v e rs io n  s t i l l  rem aining in  th e  lin e a g e . The a c tu a l  p h y s ic a l 
p o sse ss io n  o f a  g iv en  p a rc e l  o f lan d  w ith  th e  a t te n d a n t  enjoyment o f 
r ig h t s  and in t e r e s t s  may pass  from one to  a n o th e r  member o f kinsmen 
b u t th e  re v e rs io n a ry  i n t e r e s t  s t i l l  s u b s is t s  in  th e  lin e a g e . I t  must 
however be conceded th a t  t h i s  i s  merely an ap p aren t s im i la r i ty  
w ith o u t any co rrespond ing  le g a l  c o n n o ta tio n s . Thus, in  th e  West 
A frica n  sense , a lth o u g h  the  a c tu a l  e x e rc is e  of a  lan d  i n t e r e s t  may be 
a t  th e  in s ta n ce  o f one, the  v e s tin g  o f t i t l e  in  such p ro p e rty  ta k es  
e f f e c t  a t  the  same tim e on a l l  th e  b e n e f ic ia r ie s .  The type o f i n t e r e s t  
in v o lv ed  here  does no t a r i s e  a t  some fu tu r e  d a te  and i s  n o t co n tin g en t 
upon th e  e x t in c t io n  o f one b e n e f ic ia r y 's  und iv ided  sh are  i f  e v e r t h i s  
i s  a t  a l l  p o s s ib le .  As f o r  th e  Luvale th e  re v e rs io n  i s  n e c e s s a r i ly  
a  f u tu r e  i n t e r e s t  and does n o t v e s t  im m ediately and c o n cu rren tly  in  
th e  lin e a g e  and any p o s s ib le  b e n e f ic ia ry  i s  u n a sc e r ta in a b le  u n t i l  a f t e r  
the  ev en t o f th e  re v e rs io n . I f  co n cu rren t and immediate v e s tin g  i s  the  
e s s e n t i a l  c r i t e r io n  in  th e  c re a t io n  of fam ily  p ro p e rty , th en  t h i s  
a s p e c t  o f Luvale ten u re  cannot be regarded  a s  such p ro p e rty .
1
In  th e  case  o f occupying a  fam ily  house, see 1ja le  v. 
Lawal 1967 N.M.L.R. 155 (S .C .N .) .
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I t  i s  however p o s s ib le  to  view th e  Luvale lin e a g e  p ro p e rty  
a s  a  v a r ia n t  o f th e  West A frica n  concept w ithou t n e c e s sa r ily  
d e ro g a tin g  from i t .  I t  may w e ll be suggested  th a t  th e  e x e rc ise  of 
a  r i g h t  o f p ro p e r ty  can be e i t h e r  immediate o r su ccess iv e  by a l l  
e n t i t l e d .  In  e i t h e r  even t th e  a s s e t  s t i l l  rem ains fam ily  p ro p e rty  
because i t s  u t i l i s a t i o n  i s  a t  th e  in s ta n c e  o f a  p a r t i c u l a r  c la s s  o f 
p e rso n s . The i n d i v i s i b i l i t y  o f th e  j o in t  i n t e r e s t  where th e  v e s tin g  
i s  im m ediate, i s  m erely one mode o f e f f e c t in g  t h i s  u t i l i s a t i o n .
The im port o f ownership under Luvale lan d  ten u re  can f u r th e r  
be examined by lo o k in g  a t  th e  a sp e c t o f th e  p h y s ic a l a c q u is i t io n  o f 
lan d  by an  in d iv id u a l .  As has been no ted  a lre a d y , an in d iv id u a l 
v i l la g e  r e s id e n t  amont th e  Luvale i s  f r e e  w ith  h is  own lab o u r to  c le a r  
and open a  v i r g in  bush. In  th e  West A frica n  sen se , lan d  so o b ta in ed  
i s  s e lf^ a c q u ire d  p ro p e rty  which f a l l s  o u ts id e  th e  r e s t r i c t i o n s  
imposed on fam ily  p ro p e r ty . Thus a  la n d h o ld e r who has s e lf - a c q u ir e d  
lan d  has th e  freedom  o f a l i e n a t in g  h is  lan d  to  anyone and in  any 
manner. I f  lan d  so acq u ired  among th e  Luvale were to  be regarded  a s  
s e lf - a c q u ir e d  p ro p e r ty , then  i t  could n o t be fam ily  p ro p e rty  by th e  
West A frica n  an a lo g y . But even in  West A fr ic a , however, th e re  a re  
in s ta n c e s  where s e lf - a c q u ir e d  p ro p e rty  has been deemed o r presumed to  
be fam ily  p ro p e r ty . The in te n t io n  of th e  a c q u ire r  to  c re a te  fam ily  
p ro p e rty  and p ro v is io n  o f a u x i l ia r y  s e rv ic e s  w ith  th e  a s s is ta n c e  o f 
o th e r  members o f th e  fam ily  in  th e  a c q u is i t io n  o r c re a t io n  of p ro p e r ty  
have been reg a rd ed  a s  such c ircum stances w a rran tin g  th e  presum ption .
Posing  a  s i tu a t io n  where one b u ild s  a  house on communal lan d ,
131
Nwabueze rem arks — "Here i t  i s  re le v a n t  to  c o n sid e r w hether th e
b u i ld e r  in ten d ed  th e  house a s  h is  own p r iv a te  re s id en c e  o r w hether
he meant i t  to  be a  fam ily  house f o r  h im se lf and h is  b ro th e rs . I f  th e
form er, th en  th e  house belongs to  th e  b u i ld e r  in d iv id u a lly  . . .
R e s ta tin g  th e  N ig e rian  lan d  law a s  to  i n te n t  in  t h i s  re g a rd , Nwabueze
concludes 2 —
I f  . . . th e  c ircum stances in d ic a te  t h a t  th e  house, 
a lth o u g h  b u i l t  by a  s in g le  member who happens to  be 
w e a lth ie r  th an  h is  b ro th e rs  o r  k in , i s  meant to  
p rov ide  a  home f o r  th e  fam ily , th en  i t  i s  fam ily  
p ro p e rty , 
in
In  G hana/the b u ild in g  of a  house i t  has been h e ld  t h a t  "even the
s l i g h t e s t  c o n tr ib u tio n  o f la b o u r o r m a te r ia ls  in  b u ild in g  a  house by
members o f th e  deceased  p e r s o n 's  fam ily  g iv e s  th e se  r e l a t i v e s  a
3
v ested  j o in t  i n t e r e s t  in  th e  house a s  a  fam ily  house". These two 
p ro p o s it io n s  o f lan d  ten u re  in  West A frica  may c a s t  some l i g h t  on 
t h i s  p a r t i c u la r  a sp e c t o f Luvale lan d  te n u re . P ro v is io n  o f lab o u r 
on th e  p a r t  o f r e l a t i v e s  once one amongst them i s  opening a  f i e l d  i s  
not a t  a l l  unusual in  a  Luvale community. T h is ,however, does n o t 
appear to  be an  e n t i r e ly  s a t i s f a c to r y  e x p la n a tio n  of th e  concept o f 
Luvale lin e a g e  p ro p e rty  f o r  on th e  o th e r  hand in s ta n c e s  a re  no t un­
known where a  man c le a r in g  a  bush does so w ithou t any manual a s s is ta n c e  
from h is  k in . D esp ite  t h i s ,  l in e a g e  c o n tro l over a l ie n a t io n  ex tends to  
th i s  type o f la n d . In te n t io n  on th e  p a r t  o f th e  la n d h o ld e r th a t  th e  
lan d  be lin e a g e  p ro p e rty  ap p ea rs  to  be a  more sound b a s is  upon which
 ^ See B.O. Nwabueze, N ig erian  Land Law, op. c i t . ,  p . 46.
2 I b id . ,  p . 47.
^ Ca-fl-jos v . Kwatchey (1935)» 2 W.A.C.A. 371 (Ghana).
132
to  found the  k in s ' a s s e r t io n  of having a  p ro p r ie ta ry  i n t e r e s t  in  
the  same lan d . The in te n t io n  i s  to  be in fe r r e d  from th e  la n d h o ld e r 's  
subm ission to  le a d  a  v i l la g e  l i f e  in  th e  v i l la g e  in  which h is  k in  
a lso  r e s id e .  T h is l i f e  i s  n o t independent o f o th e r  fam ily  members 
bu t in te rd ep en d en t c re a tin g  a  coheren t w e l l -k n i t te d  s o c ia l  u n i t  o f 
in d iv id u a ls  r e l a t e d  to  each o th e r .  T his subm ission  to  a  v i l la g e  
community of r e l a t i v e s  e n t a i l s  a  jo in t  assum ption  o f p r iv i le g e s ,  
r ig h t s  and l i a b i l i t i e s  p e r ta in in g  to  a l l  kinsmen. Hence a c q iis i t io n  
of an a s s e t  i s  a  c o n tr ib u tio n  to  th e  lin e a g e  poo l o f a s s e t s  to  which 
one i s  ip so  fa c to  e n t i t l e d  to  enjoym ent, b u t n o t to  th e  e x te n t o f 
d iv e s t in g  th e  a s s e t  from p o te n t ia l  lin e a g e  claim .
I t  i s  s ig n i f ic a n t  to  no te  t h a t  r e s t r i c t i o n s  on la n d  t r a n s f e r  
among th e  Luvale only  app ly  to  t h a t  land  which f a l l s  w ith in  the  
v i l la g e  p re c in c ts .  Thus i f  one a c q u ire s  la n d  o u ts id e  any v i l la g e  
no r e s t r i c t i o n s  a re  imposed on h i s  r ig h t  o f ow nership. He can do 
to t h i s  lan d  w hatever he d e s i r e s  to  do b e n e f ic ia l ly  o r  w a s te fu lly . 
Indeed lan d  in  t h i s  case can be a l ie n a te d  to  anyone and in  any 
manner. I t  may here  be added th a t  r e s t r i c t i o n s  on lan d  t r a n s f e r s  
on th e  one hand and th e  absence o f r e s t r i c t i o n s  on th e  o th e r  app ly  
both to  crop f i e l d s  a s  w ell a s  any form of permanent s t r u c tu r e  
e re c te d  on th e  la n d  such a s  a  dw elling  house. The absence o f 
r e s t r i c t i o n s  in  th e  o th e r  c ase , i t  i s  su bm itted , can on ly  be founded 
on th e  in te n t io n  o f one n o t to  have th a t  lan d  which he has a cq u ired  
or a  house th a t  he has b u i l t  to  be lin e a g e  p ro p e rty . T his in te n t io n  
i s  m an ife s t on th e  p a r t  o f one d iv o rc in g  h im se lf from th e  v i l la g e  
community l i f e  o f r e l a t i v e s .  In  so doing one e f f e c t iv e ly  o u s ts  th e
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lin e a g e  monopoly and p re ro g a tiv e  over what would o therw ise  he lin e a g e  
p ro p e r ty . *
Thus th e  Luvale lin e a g e  p ro p e rty  can he viewed a s  a  k ind  of 
fam ily  p ro p e rty  showing some correspond ing  h a s ic  f e a tu r e s  of such 
p ro p e r ty  a s  conceived  in  West A fr ic a . T h is  i s  re v e a le d  in  the 
c o n tex t o f  the  v i l la g e  s o c ia l  co rp o ra te  u n i t  o f r e l a t i v e s .  Where 
th e re  i s  jo in t  p ro v is io n  o f la b o u r  in  th e  a c q u is i t io n ,  t h i s  may he 
a  f a c to r  to  he r e l i e d  on in  id e n t i fy in g  th e  acq u ired  o b je c t — lan d , 
a s  lin e a g e  (fam ily ) p ro p e rty . Where such i s  la c k in g , subm ission to  
th e  s a id  co rp o ra te  u n i t  i s  a  s u f f i c i e n t  index  o f in te n t  th a t  what 
might o therw ise  have been s e lf - a c q u ir e d  p ro p e rty  i s  lin e a g e  p ro p e rty .
The a l t e r n a t iv e  view o f look ing  a t  t h i s  type o f ten u re  i s  to  
reg a rd  th e  lan d  a s  in d iv id u a lly  owned w ith  r e s t r i c t i o n s  imposed a t  
the  in s ta n c e  o f th e  lin e a g e  in  th e  manner i t  i s  to  he a l ie n a te d .  Thus 
i t  has been observed o f th e  Sonjo in  Tanzania (m ainland) t h a t  a lth o u g h  
c u l t iv a te d  land  i s  in d iv id u a lly  owned, t r a n s f e r s  from owner to  owner 
can only  be made s u b je c t  to  s p e c if ie d  c o n d itio n s  under which th e  
lan d h o ld e r does n o t perm anently  p a r t  w ith  h is  r ig h t s  so a s  to  r e t a i n  
th e  lan d  f o r  fu tu r e  lin e a g e  needs a s  new g e n e ra tio n s  come to  m a tu rity . 
Under such r e s t r i c t i o n s  an  o r ig in a l  owner can s e l l  th e  lan d  w hile 
r e ta in in g  th e  o p tio n  to  buy i t  back f o r  th e  same p r ic e  th a t  he re c e iv e d
I t  has been observed o f th e  Shambala of Tanzania th a t  o n e 's  
a l ie n a t io n  from a  fam ily  and hence th e  lin e a g e  p u ts  one in  a  
p o s i t io n  to  a s s e r t  in d iv id u a l and ex c lu s iv e  r ig h t s  to  s e lf -a c q u ir e d  
lan d . See E.V. Winans, "The Shambala Fam ily", in  The Fam ily E s ta te  
in  A f r ic a , R.F. Gray & P.H. G u lliv e r  ( e d .) ,  London7nU 9^7pT 30^
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f o r  i t .  Th is  i s  i n  f a c t  s i m i l a r  t o  S im ance ’ s c o n c e p t  o f  
" r e d e e m a b le  p u r c h a s e " .  These  r e s t r i c t i o n s ,  how ever ,  a p p e a r  d i s t i n ­
g u i s h a b l e  f rom t h e  L u v a le  p o s i t i o n  which  a p p a r e n t l y  e n f o r c e s  by 
s a n c t i o n  t h a t  no t r a n s f e r s  o u t s i d e  t h e  l i n e a g e  s h o u ld  e v e r  t a k e  p l a c e .  
T h i s  s t r o n g l y  s u g g e s t s  a p r o p e r t y  i n t e r e s t  o f  t h e  l i n e a g e .  Among t h e  
S o n jo ,  l i n e a g e  members such  as  sons  a p p e a r  to  have  no e n f o r c e a b l e  
r i g h t s  a g a i n s t  a l and -o w n in g  f a t h e r  who i n  t h e o r y  can  deny them any 
p r o s p e c t i v e  s h a r e  i n  h i s  l a n d .
Thus Gray o b s e r v e s  t h e  a b s e n c e  o f  any l e g a l  r i g h t s  i n  t h e  sons  
w i t h  r e g a r d  t o  t h e  f a t h e r ’ s l a n d  when he s a y s :  " I t  i s  n o t  w h o l ly
s a t i s f a c t o r y  t o  say  t h a t  t h e  sons  have  r i g h t s  t o  t h i s  l a n d  and t h a t  
t h e  f a t h e r  has  an  o b l i g a t i o n  t o  p r o v i d e  i t ,  f o r  t h e r e  i s  n o t  l e g a l
2
p r o c e d u r e  to  which  t h e y  can  have  r e c o u r s e  f o r  s e c u r i n g  t h e i r  c l a i m s " .
Hence i f  t h e  f a t h e r  d e c i d e d  to  p a r t  w i t h  h i s  l a n d  t o  an o u t s i d e r ,  sons
would have  no e n f o r c e a b l e  r i g h t  t o  r e c l a i m  t h e  l a n d .  The Shambala,
a l s o  o f  m a in la n d  T a n z a n i a ,  a p p e a r  t o  have  t a k e n  t h e  p o i n t  f u r t h e r  a s
Winans n o t e s  t h a t  " l a n d  p i o n e e r e d  by a  man a p p e a r s  unencumbered by
l i n e a g e  r i g h t s  and i s  t h u s  open t o  a l i e n a t i o n s  w i t h o u t  l i n e a g e
p e r m i s s i o n " .  T h i s  r e c o g n i t i o n  a p p e a r s  u n e q u i v o c a l  a s  he f u r t h e r
o b s e r v e s  t h a t  c h i e f s  and t h e i r  c o u n c i l s  have  r e f u s e d  to  n u l l i f y  any
i n t e r - v i v o s  t r a n s a c t i o n s  o v e r  such  l a n d  t o  o u t s i d e  t h e  l i n e a g e  such
3as  c h a r a c t e r i s e d  i n  t h e  image o f  t h e  f a t h e r .
]
See R .F .  Gray ,  "Son jo  L in e a g e  S t r u c t u r e  and P r o p e r t y " ,  i n  
The Fam ily  E s t a t e  i n  A f r i c a , op .  c i t . ,  pp.  240-241 .
2 I b i d . , p .  242.
3
See E.V.  Winans,  "The Shambala F a m i l y " ,  i n  The Fam ily  E s t a t e  
i n  A f r i c a ,  op.  c i t . ,  pp .  4 9 -50 .
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A Shambala lin e a g e  has however en fo rceab le  r ig h t s  over land  
a l ie n a te d  to  an o u ts id e r  i f  th e  h o ld e r 's  r i g h t s  d e riv e  from such 
lan d  having devolved to  him by in h e r i ta n c e . Any such o u ts id e  
tr a n s a c t io n  can be re p u d ia ted  by lin e a g e  members o f p ro p er s tan d in g  
on the  b a s is  o f unexhausted re s id u a l  r ig h t s  e x is t in g  in  th e  same 
lan d .  ^ The Luvale r i g h t  o f re p u d ia tio n  a s  we have seen ex tends to  
any ca teg o ry  o f lan d  owned by a  lin e a g e  member w ith in  th e  v i l la g e  
p re c in c ts .
The d i f f i c u l t y  th u s  o f viewing Luvale te n u re  a s  being  
r e s t r i c t i o n  on a l ie n a t io n  i s  t h a t  u n d e rly in g  th e  r e s t r i c t i o n  i s  an 
en fo rc ea b le  p ro p e rty  r i g h t  — th e  re v e rs io n . I f  one concludes th a t  
i t  i s  in  th e  n a tu re  o f a  r e s t r i c t i o n ,  one would expect i t  to  be in  
th e  form of re g u la t io n  in  land  u t i l i s a t i o n .  R ather than  a ttem p tin g  to  
d e fin e  th e  n a tu re  o f th e  r e s t r i c t i o n ,  we would do b e t t e r ,  i t  i s  
suggested , to  co n sid e r i t s  e f f e c t .  So long a s  i t  s u b s is ts  w ith  the 
lan d , i t  i s  subm itted  th a t  i t  i s  a  co n cu rren t i n t e r e s t  r e a l i s a b le  in  
th e  fu tu r e  on th e  e x t in c t io n  o f a  la n d h o ld e r 's  te n u re .
We may proceed to  look  a t  f u r th e r  a sp e c ts  o f co n cu rren t
in t e r e s t s  q u a lify in g  a  la n d h o ld e r 's  r ig h t s  in  a l l  the  th re e  e th n ic
groups under d is c u s s io n . One such in s ta n ce  of s im i la r i ty  in  a l l
of
th re e  i s  th e  r ig h t /o n e  spouse in  th e  f i e l d  o f th e  o th e r . A ll th re e  
p r a c t i s e  v i r i l o c a l  m arriages in  t h a t  on m arrying a  woman, th e  woman 
must move to  th e  m an's v i l l a g e .  D uring th e  su b s is te n c e  o f the
 ^ See E.V. Winans, "The Shambala F am ily", in  The Fam ily E s ta te  
in  A f r ic a , op. c i t . ,  p . ^9*
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m arriage , i f  a  woman has no f i e l d  o f h e r own, and she r a r e ly  has a
f i e l d  of h e r own, she i s  e n t i t l e d  to  c u l t iv a te  h e r husband 's  f i e l d
1
o r be g iv en  one by th e  husband. A part from th e  r i g h t  o f c u l t iv a t io n ,  
th e  w ife a c q u ire s  no b e t t e r  o r  s u p e r io r  t i t l e  to  th a t  o f the  husband. 
The f i e l d  co n tin u es  to  be the  h u sband 's  w hile she has a t  th e  same 
tim e a  s u b s is t in g  r i g h t  o f c u l t iv a t io n  during  th e  l i f e  tim e o f th e  
m arriage . So th e  hu sb an d 's  r i g h t  o f t i t l e  to  th e  f i e l d  and th e  w if e 's  
r ig h t  o f c u l t iv a t io n  s u b s is t  c o n c u rre n tly . She, however, f o r f e i t s  th e  
r i g h t  on th e  te rm in a tio n  of m arriage .
Although u x o r i lo c a l  m arriages a re  r a r e ,  a s  w il l  be f u r th e r
d iscu ssed  l a t e r ,  th e  h u sband 's  r i g h t  in  th e  w if e 's  f i e l d  a t  th e  w if e 's
v i l la g e  has s im ila r  c h a r a c te r i s t i c s  a s  in  th e  v i r i l o c a l  m arriage .
Thus th e  husband has a  mere r ig h t  to  c u l t iv a te  th e  f i e l d  w hile t i t l e
to  th e  lan d  rem ains in  th e  w ife . A m arriage i s  u x o r i lo c a l  when the
husband moves from h is  v i l la g e  to  l iv e  w ith  th e  w ife a t  th e  l a t t e r ' s  
2v i l l a g e .
Another n o tab le  e x is te n c e  o f a  co n cu rren t i n t e r e s t  i s  t h a t  among 
the  p a s to r a l  Ngoni and Tonga. A fte r  h a rv e s t amongst th e se  c a t t l e  
r e a r in g  peop le , c a t t l e  can graze  in  any f i e l d  n o tw ith stan d in g  th a t  th e
F o r th e  Ngoni, see J.A . B arnes, M arriage in  a  Changing 
S o c ie ty , R hodes-L ivingstone P apers No. 20, pp. 42-43. F o r th e  Tonga 
and Luvale, see C.M.N. White, Land Tenure R eports  Nos. 1 & 7 op. c i t . ,  
pp. 11-12 and p . 3 re s p e c t iv e ly .  Among th e  Lozi f a i l u r e  by the  
husband to  p rov ide  a  garden  f o r  th e  w ife i s  a  ground f o r  d iv o rce  a t  
th e  in s ta n c e  of th e  l a t t e r .  See M. Gluckman, Essays on Lozi Land and 
Royal P ro p e r ty , op. c i t . ,  p . 24.
2 F or a  d e f in i t io n  of th e  term inology " v i r i lo c a l"  and " u x o r i l­
o c a l" , see M.G. Marwick, "The Modern Fam ily in  S o c ia l A n th ropo log ica l 
P e rsp e c tiv e " , A frican  S tu d ie s , Vol. 17, No. 3» 1958» P- 1^7 •
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1
owner of this field is different from the owner of the cattle.
Recognition of this right has very recently been recorded in the
2
case of Captain Mbewe v. Njalikwa & Another, arising from Chipata.
In this case the plaintiff was suing defendants, the owners of
cattle which destroyed and ate heaps of the maize crop on the
plaintiff*s farm. The farm was situate in a tribal area. Defendants
did not deny the damage but put up the defence that according to
custom and usage in the area known to the plaintiff, the destruction
complained of was after the harvest period when cattle are let
loose to graze in any field. The defendants argued that plaintiff’s
failure to complete the harvest in time, let alone to fence the farm
to keep away cattle, was negligence and the sole cause of damage.
Accepting and confirming the custom, the learned magistrate ruled:
"The fact that the farm is situated in a tribal area and that such a
custom exists in that area is clearly established by the evidence
. . Satisfied that there was statutory provision to enforce the
3
observance of customary law, his worship concluded:
. . . Under the provisions of section 16 of the
Subordinate Courts Act Cap. 45, the obligation is 
cast on the court to give due recognition to 
existing customs and usage . . .  In this particular 
case, it has been clearly within the knowledge of 
the plaintiff, that such a custom existed in the 
area, and it would be his own duty to prevent damage 
being done to his property by cattle who are let 
loose.
1
Cf., E. Colson, "The Role of Cattle Among the Plateau Tonga 
of Mazabuka District", Rhodes-Livingstone Journal, No. xi, 1951» 
pp. 29-30 and J.A. Barnes, "The Fort Jameson Ngoni", in Seven 
Tribes of British Central Africa, op. cit., p. 214.





I t  may be added th a t  a lth o u g h  the  p l a i n t i f f ' s  knowledge 
ap p ears  to  have been a sse sse d  on a  s u b je c tiv e  b a s is ,  i t  would have 
made no d if fe re n c e  th a t  he a c tu a l ly  was no t aware of th e  custom i f  
in  th e  c ircum stances he ought to  have known. A lthough the  le a rn ed  
m a g is tra te  does no t e x p re ss ly  c o n s id e r  the  two ty p es  o f p ro p e rty  
i n t e r e s t  a s  c o -e x is te n t ,  th e  e f f e c t  o f re c o g n is in g  such a  custom 
w ithou t denying the  p l a i n t i f f ' s  r i g h t  o f p ro p e r ty  i s  to  l e t  bo th  
th ese  r i g h t s  s u b s is t  s id e  by s id e  and c o n cu rren tly  in  th e  same 
p a rc e l o f la n d .
The more troublesom e type o f co n cu rren t i n t e r e s t  to  c h a ra c te r ­
i s e ,  however, i s  where v i l la g e  r e s id e n ts  en joy  some r ig h t s  no t to  
th e  e x c lu s io n  of o th e rs  in  land  which i s  a p p a re n tly  w aste land . Such 
i s  th e  p o s i t io n  over communal g ra z in g  a re a s  and th e  w ild  f o r e s t s  
where f r u i t s  can be p icked  up o r indeed  th e  e x tr a c t io n  of i ro n  ore 
in  a re a s  which have p re v io u s ly  been regarded  a s  open f o r  a l l .  While 
such in t e r e s t s  can be enjoyed w ith o u t r e s t r i c t i o n ,  the d i f f i c u l t y  
l i e s  in  id e n tify in g  who has the  u lt im a te  o r  r a d ic a l  t i t l e  in  such 
a re a s . A ccepting the  prem ise, a s  has been u rged , th a t  no p o l i t i c a l  
o r e th n ic a l  a u th o r i ty  has any r i g h t  o f ownership over any lan d , th e  
allod ium  in  t h i s  land  appears  to  r e s t  in  th e  community whose members 
only have a  l e s s e r  r i g h t  of enjoym ent.
B e n ts i - E n c h i l l 's  p ro p o s it io n  o f a l l o d i a l  ownership  ^ seems a
See K. B e n ts i-E n c h il l , "Do A frican  Systems of Land Tenure 
R equire a  S p e c ia l Term inology", J .A .L . op. c i t . ,  pp. 120-121. 
(B e n ts i -E n c h i l l 's  term ino logy  on ownership was never d iscu ssed  a t  
th e  8 th  In te rn a t io n a l  A frican  Sem inar. See Id e a s  and P rocedures in  
A frican  Customary Law, op. c i t . ,  p . 58 ). F o r a  q u a l i f i c a t io n  of 
B e n ts i - E n c h i l l 's  p ro p o s it io n  in  i t s  r e l a t iv e  a p p l ic a t io n  to  
A frican  s o c ie t i e s ,  d iv e rs e  in  s o c ia l  s t r u c tu r e ,  see R.W. James & 
G.M. Fimbo, Customary Land Law of T anzan ia , op. c i t . ,  pp. 5 -8 .
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h e lp fu l concep t to  pursue  in  a  s e a rc h  to  id e n t i f y  the a p p ro p r ia te
t i t l e  to  such  la n d . The r i g h t  by a  v i l la g e  r e s id e n t  to  a p p ro p r ia te
some o f n a tu r e ’s  f r u i t s  i s  no t e x c lu s iv e  of o th e rs ,  who s im ila r ly
have an eq u a l r ig h t  — n o t l e s s e r  and n o t s u p e r io r .  T his r i g h t
th e re fo re  ap p ea rs  to  f a l l  sh o r t  o f  a  p le n a ry  t i t l e ,  which deno tes
th e  f u l l e s t  c lu s t e r  o f r i g h t s  n ece ssa ry  f o r  th e  e x is te n c e  o f a l l o d i a l
ow nership. S ince th e  e x e rc is e  o f such a  r ig h t  a t  the  in s ta n c e  of a
v i l la g e  r e s id e n t  i s  dependant on membership o f a  v i l la g e  o r  e th n ic
community, i t  would ap p ea r th a t  on ly  t h a t  community i s  a p p ro p r ia te ly
p laced  to  a s s e r t  a l l o d i a l  ow nership. T h is type  of ownership th e re fo re
can only  p o s s ib ly  p e r ta in  to  th e  community in  which i t  must r e s t .  This
co n c lu sio n  would be more than  j u s t i f i e d  i f  th e  s a id  community was a
in
co rp o ra te  u n i t  e x h ib i t in g  o v e rt a c t s  o f r e g u la t io n / th e  e x e rc is e  of 
such r i g h t s .  There a p p ea rs  however no s p e c i f ic  r e g u la t io n  in  the  
a p p ro p r ia tin g  o f such i n t e r e s t s  by community members a lth o u g h  absence 
o f re g u la t io n  need n o t n e c e s s a r i ly  imply th e  la c k  o f a  power to  
r e g u la te .
The Suku o f th e  Congo (now Z a ire )  p ro v id e  a  rem arkable
1
i l l u s t r a t i o n  o f such a l l o d i a l  ow nership. I t  has been observed 
th a t  a  l in e a g e  community owns th e  su rround ing  f o r e s t s ,  w e ll and c le a r ly  
d e lim ite d  by n a tu ra l  f r o n t i e r s ,  o v e r which hun ting  r i g h t s  have been 
s u c c e s s fu lly  a s s e r te d  o f te n  by th e  r i g h t  o f f i r s t  o ccupation . T h is  
lin e a g e  ow nership e n t a i l s  f r e e  h u n tin g  by members of the  l in e a g e .
1
See I .  Kopy t o f f ,  ’’Fam ily and Lineage Among th e  Suku", in  
The Fam ily E s ta te  in  A f r ic a , op. c i t . ,  pp. 92-93.
j/i-O
Although there is no need for other lineages to obtain hunting 
permission from the owner lineage, and indeed there is no pro­
hibition to hunt by these others, the owner lineage enforces its 
right of ownership by collecting a portion of the meat from any 
game caught in its forests by hunters of other lineages.
No such overt manifestation by exacting a hunting tribute has 
been observed in the village communities of the three Zambian 
ethnic groups under investigation. It is however suggested that 
notwithstanding the absence of overt assertions of a community's 
ownership over its wastelands, the allodial ownership attributed 
here to such a community is a dormant one. It is classified as 
dormant because of the likelihood of its expression whenever 
occasion arises. Thus whenever there is an alien intrusion on the 
interests of a community, the allodial ownership could become 
actively expressed by such community denying the alien the right of 
participation. The community's disapproval of intrusion might 
equally take the form of resentment or ejectment of the alien.
But these expressions as reflecting the existence of an
allodial title have to be interpreted with caution because as White
warns in acknowledging that they might imply such title, the
expressions might be "motivated by such considerations as land
shortage or fear of it, and even jealousy of more enterprising and
1
successful agriculturists". The point to be emphasised nonethe­
less is that in the absence of such extraneous motivations, it must
See C.M.N. White, "Land Law and Administration in Zambia", 
Intern. Assoc, of Legal Science, Editionis C.P. Maisonneuve et 
Larose, Paris, 1971» at p. 169.
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s t i l l  be p o s s ib le  f o r  such ex p re ss io n s  to  be a  r e f l e c t io n  on th e  
e x is te n c e  of the  com m unity's a l l o d i a l  t i t l e .
The a l t e r n a t iv e  v iew poin t may w ell be j u s t  a  p re s e n ta t io n  of 
th e  p ro p e rty  r ig h t s  a s  th ey  e x i s t .  As has a lre a d y  been seen , each 
v i l la g e  r e s id e n t  has o r  owns a  r i g h t  to  e x p lo i t  th e  n a tu ra l  f r u i t s  
in  w aste lan d . In  t h i s  each v i l la g e  r e s id e n t  has an  equal r i g h t .
The u t i l i s a t i o n  o f th e se  r ig h t s  i s  th u s  co n cu rren t; and hence i t  
may be suggested  th a t  an a g g reg a tio n  of th e se  r i g h t s  i s  what 
c o n s t i tu te s  ownership o f w aste lan d s.
I I  Modes of A cquiring  Land
I t  i s  here proposed to  d is c u s s  th e  v a rio u s  modes o f a c q u ir in g
land  under s p e c i f ic  c a te g o r ie s  d eno ting  a  common fe a tu re  o r f e a tu r e s
in  th e se  modes. A ll modes o f a c q u is i t io n  which e n t a i l  v e s tin g  of
u ltim a te  o r  r a d ic a l  t i t l e  in  a  la n d h o ld e r w ithou t being  su b o rd in a te
to  any s u p e r io r  i n t e r e s t  w i l l  be d iscu ssed  under th e  ca teg o ry  o f
o r ig in a l  a c q u is i t io n .  Those modes which e n t a i l  enjoyment o r e x e rc ise
o f a  l e s s e r  i n t e r e s t  in  th a t  th e  i n t e r e s t  i s  co n d itio n ed  o r  dependent
on a  s u p e r io r  i n t e r e s t  w il l  f a l l  under d e r iv a t iv e  a c q u is i t io n .  ^
Thus " d e r iv a tiv e "  f o r  p re s e n t purposes deno tes here  whence the
2l e s s e r  i n t e r e s t  flo w s. In h e r ita n c e  n o t p ro p e rly  f a l l i n g  in  any of 
th e  two c a te g o r ie s , in  t h a t  a  p o r t io n  of an e s t a t e  may have c o n d itio n s  
a tta c h e d  to  i t ,  w hile  th e  o th e r  p o r t io n  may e x c lu s iv e ly  v e s t  in  an
F or a  s im i la r  tre a tm e n t o f th e  s u b je c t ,  see  K. B e n ts i- E n c h i l l , 
Ghana Land Law, op. c i t . ,  pp. 10-12. C f. ,  A.N. A l lo t t ,  "A cq u is itio n  
and A lie n a tio n  of R ig h ts  in  Land", in  Readings in  A frican  Law, E. 
C otran and N.N. Rubin ( e d . ) ,  Vol. 1, 1970, PP. 356-358.
2 Obviously " d e r iv a t iv e "  can a ls o  mean a c q u ir in g  th e  a b so lu te  
(p e rm iss ib le )  t i t l e  by a  d e r iv a t iv e  mode.
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h e i r ,  i s  d e a l t  w ith  s e p a ra te ly .
( i )  O r ig in a l A c q u is itio n  o f Land
(a) C le a rin g  o f a  v i rg in  bush
In  th e  e x e rc is e  of t h i s  mode o f a c q u is i t io n ,  one need only
move onto  a  v i rg in  bush and c le a r  i t  to  a s s e r t  a  c laim  over i t  so
long a s  th e re  i s  no one who has p re v io u s ly  a lre a d y  a s s e r te d  a  claim
1
of o r ig in a l  o ccu p a tio n . T h is  mode of a c q u ir in g  land  has o f te n  
only been co n d itio n ed  on such la n d h o ld e r be ing  a  member o f th e  
v i l la g e  community in  th e  a re a  in  which th e  v i r g in  p a rc e l i s  
s i tu a te d .  I f  one i s  n o t a  member o f the  v i l la g e  community, 
co rresp o n d in g ly  th e re  i s  no e n ti t le m e n t to  a cq u ire  land  in  such a  
manner w ith o u t f i r s t  seek ing  perm issio n  from th e  headman to  be 
g ran ted  a  re s id e n c e  p e rm it. The g ra n t o f p e rm it however, a s  e a r l i e r  
in d ic a te d , does n o t mean th a t  th e  headman has any b e n e f ic ia l  i n t e r e s t  
in  th e  la n d  in  q u e s tio n .
2In  one case  a r i s in g  on ap p ea l from the  Chavuma lo c a l  c o u r t ,  
the  m a g is t r a te 's  c o u rt a t  Zambezi was c a l le d  upon to  re so lv e  th e  
is su e  of re s id e n c e  where a  c lu b  house was to  be b u i l t  in  th e  headm an's 
a re a  w ith o u t h is  p r io r  p e rm issio n . The le a rn e d  m a g is tra te  th e re  
ru le d  th a t  such p erm issio n  was n ecessa ry  f o r  a  n o n -re s id e n t a lth o u g h  
the  g ra n t o f pe rm it d id  n o t e n t a i l  th a t  the  headman owned th e  lan d . 
A fte r  c o n su ltin g  th e  a s s e s s o r  on th e  m a tte r o f custom ary law concerning 
land  and p ro p e r ty , th e  le a rn ed  m a g is tra te  said*
 ^ For the  sample on t h i s  mode o f a c q u ir in g  land  in  a l l  th e  
a re a s , see  Appendix 2 , f i g s .  ( i ) - ( i i i ) .
2 Chavuma Local C ourt, Case No. 73 on ap p ea l to  th e  Sub­
o rd in a te  C ourt o f th e  Second C lass  f o r  B alovale (now Zambezi) 
D i s t r i c t  (u n re p o r te d ) .
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. . . Any new person wishing to build would properly 
ask the headman where he can do so . . . Now I am 
satisfied that in this case the plaintiff/respondent 
is the headman of his village and that the place 
where the club house was to be built is under his 
jurisdiction according to custom, he being the head­
man. I do not though concede that the land 
concerned is the plaintiff /respondent's own land 
whereby he has sovereign rights over it . . .
Finding no permission sought, the learned magistrate proceeded to
record the headman's right to grant or withhold such permit in
the words*
I therefore consider that the plaintiff/respondent 
being a headman should first be requested if the 
club house concerned can be built. I am quite 
satisfied on the evidence I have heard and with the 
evidence recorded by the lower court that such 
permission was not asked. I consider he rightly 
refuses now if he should so wish and that if those 
concerned in putting up of the building are not 
satisfied with his refusal they should appeal to 
the Chief for his ruling . . .
Although this ruling is on the role of residence in Luvale 
tenure, it is suggested that its amplification of customary law is 
equally relevant to both Ngoni and Tonga in so far as residence and 
the headman's power to grant or withhold permission to non-residents 
is recognised. The use of the term "sovereign" in denying that the 
headman owns the land is however ambiguous. There appears to be no 
other sense in which the headman could exercise a power of granting 
permission than in the discharge of his sovereign rights. The 
exercise of such a power, it is submitted, is political and hence 
pertains to sovereignty over an area in which his jurisdiction is 
beyond doubt. What the learned magistrate appears to be saying is 
that the headman can only exercise sovereign rights over his own land
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but such land he does not have. If he owned such land, in the sense 
that he had proprietary rights over it, then presumably he would have 
sovereign rights. It is submitted that what the learned magistrate 
was attempting to avoid is a recognition of sovereign rights as 
implying ownership of land in the proprietary sense. This impression 
is erroneous although it suffices that he acknowledges that no such 
ownership can be attributed to the mere status of being headman.
Thus the magistrate could have very safely designated the headman's 
power as falling within his sovereign rights without necessarily 
entailing ownership.
Granted residence, one can like any other resident, acquire 
land in a similar manner. In some areas, however, residents in 
another village can acquire land in a different village falling 
within the same territorial domain of a chief. This is more 
noticeable in Chief Chongo's area of the Southern Province than in 
any other place. Thus this appears to be more of an exception than 
a general rule. The only explanation for the departure from 
insisting on residence appears to lie in the closeness of the 
villages to each other which apparently prompts acquiescence from 
the headman of the area concerned.
It has been observed of the Ngoni that the unitary state of
the political structure knew no internal boundaries and as such had
a bearing on landholding in that a Ngoni subject could till any land
1
in whichever chieftainship. At a village level this has shown
 ^See C.M.N. White, Land Tenure Report No. 3 » ©P* cit., p. 3 *
i t s e l f  in  th e  in te rm in g led  s t a t e  o f gardens of v i l la g e s  in  p ro x im ity  
w ith  no d e f in i t e  a re a  being  a s s o c ia te d  w ith  any p a r t i c u la r  v i l l a g e .  *
Now th e  p o s i t io n  has changed due to  th e  d im in ish in g  in flu en c e
of th e  p o l i t i c a l  s t r u c tu r e  and to  lan d  sh o rta g e . B oundaries
between v i l l a g e s  and c h ie f ta in c ie s  a re  being  co n sc io u sly  observed
and any t r a n s g re s s io n  i s  l ik e ly  to  in v i te  r e d re s s .  The case of 
2Mbewe v . Nkhoma q u ite  c le a r ly  s ig n a ls  t h i s  change in  c o n d itio n s .
In  t h i s  case  th e  p l a i n t i f f  b rought s u i t  a g a in s t  th e  defendan t f o r
being in  p o sse ss io n  o f h is  f i e l d .  The d e fe n d a n t 's  answer was t h a t  he
had been g iv en  th e  f i e l d  by someone who had s ta t e d  th a t  the  lan d  d id  
not belong to  anyone. T his ap p aren t g ra n to r  was p re v io u s ly  r e s id e n t  
in  the  c h ie f ta in c y  where th e  f i e l d  in  is su e  was s i tu a te d  b u t had 
s in ce  moved to  an o th e r c h ie f ta in c y . In  a  d isap p rov ing  tone  the  c o u rt 
p u t the  q u e s tio n  to  t h i s  ap p aren t g ran to r*  "How do you g ive th e  maize 
farm to  a n o th e r  person  when you do n o t s ta y  in  . . . Maguya's a rea?"
In  i t s  judgment th e  c o u rt d isapproved  th e  t r a n s a c t io n  a lth o u g h  i t  
o rdered  th e  p a r t i t io n in g  o f th e  f i e l d  between th e  two d isp u tin g  
p a r t i e s .
The on ly  l im i ta t io n  to  t h i s  mode of a c q u is i t io n  i s  the  in c re a s in g  
s c a r c i ty  o f la n d . Once so a cq u ired , however, a s  has a lre a d y  been 
d iscu ssed , a  la n d h o ld e r 's  r ig h t s  a re  ex c lu s iv e  b u t q u a l i f ie d  only  by
See J.A . B arnes, "The F o r t  Jameson Ngoni", in  Seven T rib es  
o f B r i t i s h  C en tra l A f r ic a , op. c i t . ,  p . 2 1 i.
2 In  th e  Maguya Local C ourt, "B" Grade, Case No. 10 o f 1971» 
(u n re p o r te d ) .
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s u b s is t in g  c o n cu rren t i n t e r e s t s .  So w ell pronounced a re  th e se  
r ig h t s  a c q u ire d  by f i r s t  occupation  th a t  amongst th e  Ngoni and 
Tonga, where s h i f t i n g  c u l t iv a t io n  has been more in  p r a c t ic e ,  a  lan d ­
h o ld e r c o n tin u e s  to  r e t a i n  h is  r ig h t s  over p rev io u s  s i t e s .  These
1
a re  known a s  "Matongwe".
(b) O u tr ig h t g ra n t  o f lan d  by one person  to  th e  o th e r
T h is  in v o lv es  an a b so lu te  t r a n s f e r  o f a l l  the  i n t e r e s t s
the  g ra n to r  may have had in  lan d  w ith o u t a  r e te n t io n  o f any k ind  o f
i n t e r e s t .  The g ra n to r  i s  in  e f f e c t  s u b s t i tu te d  by the  g ra n te e .
A lthough such  t r a n s f e r s  w il l  o f te n  tak e  p lace  between r e la t io n s ,
th e re  i s  no req u irem en t, ex cep t f o r  the  L uvale, t h a t  th e  g ra n te e
should  be r e l a t e d  to  th e  g ra n to r . In  a  sample o f g ra n ts  taken  in
2a l l  th e  th re e  a re a s ,  th e re  i s  a  thorough in d ic a t io n  t h a t  th e se  a re  
between r e l a t i v e s  w ith  only a  very  n e g lig ib le  pe rcen tag e  o f g ra n ts  
in  C h ipa ta  to  n o n - r e la t iv e s .
A lthough a s  has been e a r l i e r  in d ic a te d  t h a t  a  re c o rd in g  of 
such t r a n s f e r s  between r e l a t i v e s  in  Chavuma may be c o rro b o ra tiv e  o f 
th e  r e s t r i c t i o n  o f la n d  to  w ith in  th e  l in e a g e , th e  f a c t  t h a t  th e re  
a re  s im i la r  t r a n s f e r s  elsew here in  th e  coun try  m ight su g g est r e ­
p u d ia tio n  o f such c o rro b o ra tio n  among th e  L uvale . Among the  Ngoni 
and Tonga t r a n s f e r s  o f lan d  between r e l a t i v e s  has no th ing  to  do w ith
C f ., J .A . B arnes, "The F o r t  Jameson Ngoni", in  Seven T rib es  
o f B r i t i s h  C en tra l A f r ic a , op. c i t . ,  p . 211; and D.W. Conroy, "The 
G eneral P r in c ip le s  o f Land T enure", in  Land H olding and Land Usage 
Among th e  P la te a u  Tonga o f Mazabuka D i s t r i c t , A Reconnaissance 
Survey , 1945, W. A lla n , D. U. P e te r s , G.G. T rap n e ll (e d s . ) ,  Oxford 
U n iv e rs ity  P re s s , 1948 (R ept. 1970), PP. 102-103.
o
See Appendix 4 , f i g s .  ( i ) - ( i i i ) .
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r e s t r i c t i o n  in  t r a n s f e r s  to  n o n - re la t iv e s . I t  can th e re fo re  be 
s a id  th a t  th e  s im i la r i ty  in  th e  p a t te r n  o f t r a n s f e r s  to  r e l a t iv e s  
amongst th e  Ngoni, Tonga and Luvale i s  a  mere r e f l e c t io n  o f the  
v i l la g e  com position and need n o t n e c e s sa r ily  su g g es t th a t  th e re  i s  
a  r u le  on th e  r e s t r i c t i o n  o f land  t r a n s f e r s .  A r e b u t ta l  o f th i s  
in fe re n c e  in  r e l a t io n  to  th e  Luvale can only  be sought in  th e  r i g h t  
o f th e  lin e a g e  to  d isp o sse ss  anybody o u ts id e  i t  o f land  g ran ted  by 
a  lin e a g e  member.
The e f f e c t  o f a b so lu te  t r a n s f e r  appears w e ll reco g n ised  in  
a l l  th e  a re a s  a lth o u g h  a s  noted  among th e  Luvale t r a n s f e r s  o f t h i s  
k ind  should  be between r e la t i v e s .  White does a ls o  s p e c i f ic a l ly  
acknowledge t h i s  mode o f t r a n s f e r  among the  L uvale . *
2As f o r  th e  Ngoni and Tonga, re c o g n itio n  of such t r a n s f e r s
i s  un eq u iv o ca l. Supporting  th e  Ngoni p o s i t io n  i s  th e  case  o f 
3
Kampala v. Z u lu . The p l a i n t i f f  in  t h i s  case brought s u i t  a g a in s t  
the  d e fen d an t f o r  a  d e c la ra t io n  o f ex c lu s iv e  ownership in  th e  land  
in  is s u e . The p l a i n t i f f  a lle g e d  th a t  he was g ran ted  th e  lan d  by th e  
defendan t upon which g ra n t  he managed to  o b ta in  a  government lo an  to  
be expended on c u l t iv a t io n .  A pparen tly  a t t r a c t e d  by th e  improved 
s t a t e  o f th e  lan d , th e  defendan t a lle g e d  in  tu rn  t h a t  th e  g ra n t was
* See C.M.N. W hite, Land Tenure Report No. 7, op. c i t . ,  p . 11.
2 See D.W. Conroy, "The G eneral P r in c ip le s  of Land Tenure", 
in  Land H olding and Land Usage Among th e  P la te a u  Tonga o f Mazabuka 
D i s t r i c t , op. c i t . ,  pp . 98-99. C f .,  C.M.N. W hite, Land Tenure 
Report No. 1, op. c i t . ,  p . 12.
3
In  the Nzamane Old Local C ourt, "B" G rade, Case No. 152 o f 
1970, (u n rep o rted ). C f .,  M.J.S.W. P r ie s t l e y  & P. G reening, Ngoni 
Land U t i l i s a t io n  Survey, 195^-1955. op. c i t . ,  p . 22; and N.S.
C o isso ro , The Customary Laws o f S uccession  in  C en tra l A f r ic a , L isb o a , 
1966, pp. 222-223.
1^8
only f o r  a  y e a r 's  p e rio d  and hence h is  e n ti t le m e n t to  rec la im  i t .
The p l a i n t i f f ' s  v e rs io n  was su p ported  by a  government o f f i c e r  who 
approved th e  lo an , who s ta te d  t h a t  th e  loan  would never have been 
a u th o rise d  had i t  n o t been on th e  und ers tan d in g  th a t  th e  d e fe n d a n t 's  
g ra n t to  th e  p l a i n t i f f  was a b so lu te . On t h i s  ev idence th e  c o u rt 
upheld th e  p l a i n t i f f ' s  c laim  o rd e rin g  th e  defendan t to  v aca te  the  
land  f o r  th e  p l a i n t i f f .
In  th e se  t r a n s f e r s  whenever they  tak e  p la c e , i t  must be 
p o in ted  o u t, t h a t  where re s id en c e  in  th e  v i l la g e  i s  a  necessary  
co n d itio n  in  ho ld ing  o r a c q u ir in g  lan d , a  t r a n s f e r  to  a  new r e s id e n t  
w il l  have to  be p receded  by g ra n t of p e rm issio n  to  a  p ro sp e c tiv e  
lan d h o ld e r to  re s id e  in  the  a re a  where th e  lan d  i s  s i t u a t e .  In  
o th e r  words the  requ irem en t o f having to  o b ta in  a  r e s id e n t i a l  p e rm it 
in  th e  case o f a  s t r a n g e r  cannot be avoided by a c c e p tin g  a  g ra n t of 
land  from the  g ra n to r , who h im se lf i s  a  v i l la g e  r e s id e n t .
These lan d  t r a n s f e r s  a re  in  th e  n a tu re  of a  g i f t  and a s  such 
th e re  i s  no c o n s id e ra tio n  in  th e  s t r i c t e s t  sen se . I f  th e  term  
c o n s id e ra tio n  i s  to  be used lo o s e ly , i t  on ly  e x is t s  in  th e  s o c ia l  
co n tex t of the  r e la t io n s h ip  between the  g ra n to r  and g ra n te e . Thus 
s u b -d iv is io n  o f la n d  by the  f a th e r  to  an a d u l t  son f a l l s  q u ite  
sq u are ly  w ith in  t h i s  type o f t r a n s a c t io n .  I t  must, however, be 
emphasized th a t  th e  f a th e r  i s  n o t le g a l ly  o b lig ed  to  make such 
g ra n t no r the  son e n t i t l e d  a s  a  m a tte r  o f r i g h t  to  re c e iv e  th e
1^9
g ra n t .  Matos'  ^ su g g es tio n  in  t h i s  r e s p e c t ,  when w rit in g  on th e  
Ngoni o f  Angonia, i s  th a t  th e  f a th e r  w il l  in v a r ia b ly  make such a 
g ra n t  to  th e  son a s  a  way o f s tre n g th e n in g  s o c ia l  t i e s .
(c ) S ale  o f la n d  and the  concept o f s a le
Although th e re  a re  in d ic a t io n s  t h a t  s a le s  in v o lv in g  lan d  
do tak e  p la c e , what i s  meant by s a le  of lan d  in  Zambian custom ary
law concep ts has n o t y e t been s a t i s f a c t o r i l y  re so lv e d . In  a l l  th e
a re a s  to u red  under t h i s  in v e s t ig a t io n  i t  i s  in s i s t e d ,  and th e re  i s  
thorough unanim ity  in  t h i s ,  t h a t  lan d  cannot and i s  no t so ld .
What i s  so ld ,how ever, a re  improvements on lan d  such a s  permanent 
f i x t u r e s ,  i . e .  b u ild in g s . In  t h i s  i t  i s  s a id  what i s  so ld  i s  not 
th e  lan d  b u t th e  th in g  i t s e l f  ( th e  h o u se ) , to  be reim bursed  f o r  
expenses in c u rre d  and th e  la b o u r employed. I t  i s  adam antly den ied  
th a t  th e  b r ic k s , th e  ro o f m a te r ia l ,  the  window fram es and cement 
bought can by any s t r e tc h  o f im ag in a tio n  be reg arded  a s  p a r t  o f th e  
lan d .
2Among the  Ngoni Barnes has observed*
. . . R ig h ts  in  lan d  cannot be s o ld , b u t only  g iven
away, and no p re s e n ts  a re  given to  th e  donor by the  
r e c ip ie n t  o f a  garden  o r  garden s i t e .  They can only 
be su s ta in e d  by con tinued  re s id en c e  in  th e  l o c a l i t y  . . .
T his has been su b sequen tly  co rro b o ra ted  by P r ie s t l e y  and Greening
See M.L.G.D. Matos, Portuguese Law and A d m in is tra tio n  in  
Mozambique and t h e i r  e f f e c t  on th e  Customary Land Laws o f Three 
T r ib e s  o f th e  Lake Nyasa R egion, Ph.D. T h e s is , U n iv e rs ity  of London, 
1969, p . 205. F o r how a  man u ses  land  a s  an  a s s e t  in  a s s e r t in g  h is  
a u th o r i ty  over h is  w ife and sons, see E. C olson, "S o c ia l Change and 
th e  Gwembe Tonga", R hodes-L ivingstone Jo u rn a l, Vol. XXXV, No. 35> 
196^, p . 10.
2 See J.A . B arnes, "The F o r t  Jameson Ngoni", in  Seven T rib es  
o f  B r i t i s h  C e n tra l A fr ic a , op. c i t . ,  p . 212.
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who in  t h e i r  survey  have no ted : "Land i t s e l f  has no monetary value
and cannot he bought, re n te d  o r  so ld , nor may g i f t s  ta k e  th e  p lace  
of a  monetary t r a n s a c t io n .  Lands o r r ig h t s  to  land  can only he g iv en  
away". *
Conroy, r e f u t in g  a l le g a t io n s  o f s a le s  o f lan d  among th e  Tonga,
2summed up h i s  re s e a rc h  f in d in g s :
. . . The id e a  of la n d  purchase a s  we u n d erstand  i t  
i s  e n t i r e ly  fo re ig n  to  Tonga though t and custom.
A ll c h ie f s  and c o u n c il lo rs  a re  em phatic th a t  lan d  
s a le s  do no t occur and would n o t be to le r a te d .
They a l l  gave the  same r e p ly ,  t h a t  i f  such a  case 
came to  t h e i r  n o tic e  th ey  would f in e  the  s e l l e r  
and o rd e r th e  r e tu rn  o f th e  purchase money h u t, 
th ey  say , no case has e v e r come b e fo re  t h e i r  c o u r ts .
T h is  was u n w ittin g ly  confirm ed by an E u ra f r ic a n  
farm er in  th e  Reserve who complained somewhat 
b i t t e r l y  th a t  he had been t ry in g  to  purchase lan d  
from th e  Tonga f o r  many y ears  bu t th a t  no one 
would s e l l  . . .
Many y ears  have lap sed  between th e se  o b se rv a tio n s  of e a r l i e r  
a u th o rs  and the  p re se n t tim e . I t  i s  now openly ad m itted  th a t  a lth o u g h  
lan d  i t s e l f  cannot be so ld  perm anent f i x t u r e s  can. I t  appears 
d o u b tfu l t h a t  th e se  e a r ly  re v e la t io n s  of th e  absence o f s a le s  could  
be s t r e tc h e d  to  exclude tr a n s a c t io n s  in v o lv in g  perm anent f ix tu r e s  
from th e  s a le  o f lan d . On th e  concep tual is su e  th e  d e f in i t io n  of 
lan d  i s  s t i l l  la c k in g . White has q u ite  r e c e n tly  w re s tle d  w ith  th e  
concept o f s a le  w ith in  th e  c o n te x t of the  Tonga custom ary lan d  te n u re . 
D isapproving th e  d i s t in c t io n  between bare  lan d  and perm anent f i x t u r e s
1
M.J.S.W. P r ie s t le y  & P. G reening, Ngoni Land U t i l i s a t io n  
Survey 195^-1955. op. c i t . ,  p . 22.
2 D.W. Conroy, "The G eneral P r in c ip le s  o f Land Tenure", in  
Land Holding and Land Usage Among th e  P la te a u  Tonga of Mazabuka 
D i s t r i c t , op. c i t . ,  p . 95* C f• , E. Colson, The P la te a u  Tonga o f 
N orthern  R hodesia, op. c i t . ,  p . 179.
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a s  a  camouflage to  acc e p tin g  s a le s  in  th e  b ro ad es t sen se , he has 
1
reacted*
. . . T h is  f in e  d i s t in c t io n  i s  r e a l l y  an  a ttem p t to  
re c o n c ile  th e  t r a d i t i o n a l  conscience about s a le  o f 
lan d  w ith  th e  r e a l i t i e s  o f an economic age. A good 
many Tonga a re  p e r f e c t ly  aware t h a t  th e se  t r a n s f e r s  
a re  l i t t l e  d i f f e r e n t  from  s a le s  o f lan d  . . .
I t  i s  su bm itted , w ith  r e s p e c t ,  t h a t  W h ite 's  co n c lu sio n  i s
a  m isunderstand ing  of th e  Tonga concept and indeed  o f custom ary law
a t  la r g e .  In  th e  tra v e rs e  o f s a le s  o f la n d  i s  a  s ig n i f ic a n t
r e v e la t io n  o f th e  view th a t  perm anent f ix tu r e s  o r  improvements to
lan d  a re  n o t p a r t  and p a rc e l of la n d . T h is  cannot f u l l y  be
2a p p re c ia te d  i f  viewed from the  E n g lish  concept o f lan d  which f in d s  
no d i f f i c u l t i e s  in  d e fin in g  lan d  a s  in c lu d in g  permanent f ix t u r e s .  
Thus i t  i s  now well accep ted  in  A frican  land  te n u re  t h a t  w hile  the  
ownership o f a  tr e e  may v e s t in  one person , the  lan d  on which th e
3
tr e e  s ta n d s  v e s ts  in  th e  o th e r . This shows th a t  th e  la n d  and th e  
t r e e  a re  sev e ra b le  and hence amenable to  s e p a ra te  ow nership. Thus 
th e  s a le  o f a  t r e e  i s  n o t th e  s a le  o f lan d .
S im ila r ly  in  th e  Tonga s i tu a t io n  the  analogy can "be drawn in  
th e  perm anent s t r u c tu r e  (house) being  th e  e q u iv a le n t of th e  t r e e .
1
See C.M.N. W hite, Land Tenure R eport No. 1, op. c i t . ,  p . 13.
C f. ,  C.M.N. W hite, "A Survey o f A frican  Land Tenure in  N orthern 
R hodesia", J.A .A . Vol. 12, No. 1, I960, pp. 3-4-.
2 F o r d e f in i t io n  o f land  a s  in c lu d in g  perm anent f i x t u r e s  in  
E n g lish  R eal P ro p erty  Law, see E.H. Burn, C h e s h ire 's  Modern Law 
of Real P ro p e r ty , op. c i t . ,  pp. 111-116.
3
For t h i s  accep tance  in  Z anzibar, see  J .  M iddleton, Land 
Tenure in  Z an z ib a r, C o lo n ia l R search S tu d ie s  No. 33* P» 21. F or 
th e  West A frican  p o s i t io n ,  see T.O. E l ia s ,  The N ature o f A frican  
Customary Law, op. c i t . ,  p . 166 and R.J.M . Swynnerton, "N atu ra l 
R esources t h a t  Govern th e  F u tu re " , A frican  A f f a i r s ,  Vol. 6 5 , No.
2 5 8 , January 1966, p . 44. For a  s im ila r  meaning o f land  in  customary 
law , see R.W. James, Land Tenure and P o licy  in  T an zan ia , op. c i t . , p . 39.
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The s a le  o f such f ix tu r e  j u s t  l ik e  th e  s a le  o f th e  t r e e  need n o t
mean th a t  th e  ground on which i t  r e s t s  i s  a ls o  s o ld . The f a c t  th a t
a  perm anent f ix t u r e  i s  n o t sev e rab le  from th e  la n d  to  which i t  i s
a tta c h e d  i s  no doubt a  sound b a s is  on which to  re g a rd  a  f ix tu r e  a s
p a r t  of th e  lan d  f o r  a l l  p r a c t i c a l  p u rposes. But t h i s  in  i t s e l f  i s
not s u f f i c i e n t  j u s t i f i c a t i o n ,  i t  i s  su b m itted , f o r  f a i l i n g  to
reco g n ise  in  law th e  two d i s t i n c t  s t a t e s  of a  f i x t u r e  and th e  e a r th
on which i t  s ta n d s . Indeed i t  i s  a rg u ab le  t h a t  a lth o u g h  p h y s ic a l
severance i s  n o t p o s s ib le , th e  cash exchange i s  a  s u f f i c i e n t  s u b s t i tu te
to  severance  p a r t i c u la r ly  when what i s  being  claim ed i s  th e  f ix t u r e
and n o t th e  ground. From th e  s e l l e r ' s  v iew poin t severance i s
e f f e c t iv e  on r e c e ip t  o f a  cash  exchange which i s  th e  e q u iv a le n t o r  
e q u iv a le n t 
presum ed/to  th e  f ix tu r e .
White d e a ls  w ith  t h i s  concept o f f ix tu r e s  in  an a ttem p t to  
o b ta in  f u r th e r  <2arity in  h is  p a r t i c u la r  o b se rv a tio n  o f the  Tonga.
White, however, i s  s t i l l  s a t i s f i e d  t h a t  the  Tonga experience  w ith  
neighbouring  European e s ta te s  has im parted on them s u f f i c i e n t  under­
stan d in g  to  know th a t  such t r a n s a c tio n s  a re  s a le s  o f lan d . * I t  i s
worth n o tin g  how ever, t h a t  White does n o t re c o n c ile  h is  co n clu sio n
2w ith  th e  case he has reco rd ed  where th e  c h i e f 's  c o u r t h e ld  th e  
s a le  o f la n d , upon which were no perm anent f i x t u r e s ,  in v a l id .  In  
th a t  case he re c o rd s  th a t  X tr a n s f e r r e d  h is  lan d  to  Y f o r  a  sum of 
money and bo th  p a r t i e s  p r iv a te ly  regarded  i t  a s  a  s a le .  Subsequently  
X re tu rn e d  and demanded to  resume th e  lan d  on th e  grounds t h a t  he
 ^ D iscu ssio n  w ith  C.M.N. White on 5 / 3 / IS?5•
2 See C.M.N. White, Land Tenure Report No. 1, op. c i t . ,  p. 13.
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had only l e n t  i t .  When th e  m a tte r was r e f e r r e d  to  th e  c h i e f 's  c o u r t ,  
the  c o u rt d e c la re d  th e  s a le  in v a l id  and ordered  X to  re tu rn  th e  
purchase p r ic e  to  Y and Y to  r e s to re  th e  lan d  to  X.
I f  any th ing  t h i s  case  shows co n s is ten cy  w ith  th e  Tonga view
1
th a t  bare  lan d  i s  n o t a  s a le a b le  commodity. Mwape v . P h i r i  i s  
a n o th er i l l u s t r a t i v e  case from S outhern  Province from which can 
be deduced th e  custom ary law concept. In  t h i s  case  th e  p l a i n t i f f  
so ld  th e  defendan t a  g rocery  s to re  s i tu a te d  in  C hief Monze fo r  a  
s u b s ta n t ia l  sum p a r t  o f which was p a id  by the  d e fen d an t. The 
p l a i n t i f f  was now su ing  f o r  the  o u ts tan d in g  b a lan ce . R ecognising 
th e  s a le  on th e  evidence adduced, th e  c o u r t o rdered  th e  defendan t 
to  pay th e  o u ts tan d in g  b a lan ce . I t  i s  s ig n i f ic a n t  to  note from the  
case rec o rd  th a t  th e  c o u rt never seems to  have t r e a te d  the  m a tte r a s  
in v o lv in g  a  s a le  of la n d . The c o u rt re a c te d  in  a  manner n o t 
d i f f e r e n t  from any o th e r  o rd in a ry  case o f c o n tra c t  where money i s  
owing. The c o u rt was p r im a ri ly  concerned w ith  the  o u ts tan d in g  
balance and n o t th e  s u b je c t  m a tte r o f th e  s a le .  The r e a c t io n  o f th e  
c o u rt would a p p a ren tly  have been the  same had th e  s a le  involved  
c a t t l e .  T his shows the  c o u r t 's  c a te g o r is a t io n  o f th e  is su e  a s  i t  
conceives permanent f i x t u r e s  under custom ary law . Such f ix tu r e s  
a re  q u ite  d i s t i n c t  from th e  lan d  and hence the  s a le  of a  b u ild in g  
i s  n o t the  s a le  of lan d .
I t  m ight o f course  be in s i s t e d ,  and q u ite  reaso n ab ly , th a t
* In  th e  Mayaba Local C ourt, "B" G rade, Case No. 28 of 197^, 
(u n re p o r te d ) .
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in  so  f a r  a s  th e  b u ild in g  s t ru c tu re  and the  ground on which i t  r e s t s  
v e s t  in  one id e n t i f i a b le  p ro p r ie to r ,  th e  i n d i v i s i b i l i t y  o f th e  two 
in v o lv e s  a  t r a n s f e r  o f la n d  by s a le .  To th i s  however can be 
answ ered, q u ite  c o n s is te n t ly  w ith  our argum ent, t h a t  the  
c o n s id e ra tio n  o f th e  s a le  does n o t tak e  in to  accoun t the  ground 
a lth o u g h  th e  e f f e c t  o f th e  t r a n s a c t io n  i s  to  t r a n s f e r  th e  ground 
to g e th e r  w ith  th e  s t r u c tu r e .
Thus in  re s p e c t  o f b a re  lan d , i t  can be s ta t e d  w ith  confidence 
th a t  s a le s  have no t been reco g n ised  under custom ary law a s  an 
accep ted  method o f t r a n s f e r r in g  lan d  r i g h t s .  Economic p re s su re s  due 
to  s c a r c i ty  o f la n d  w i l l  no doubt be forthcom ing b u t a s  o f now th e  
im pact of such p re s su re s  never seems to  have r e s u l te d  in  re c o g n itio n  
of bare  lan d  a s  be ing  a  s a le a b le  commodity.
With re g a rd  to  s a le s  o f improvements which a re  reco g n ised , 
i t  i s  worth lo o k in g  a g a in  a t  th e  Luvale to  a p p ra ise  th e  lin e a g e  claim  
th a t  lan d  canno t be t r a n s f e r r e d  to  an o u ts id e r .  Two c o n f l ic t in g  
views emerge; one more c o n s is te n t  w ith  th e  lin e a g e  claim  and th e  
o th e r  a  r e c o n c i l i a t io n  o f th e  t r a d i t i o n a l  s ta tu s  q u o  a nd the  
r e a l i t i e s  o f a  cash  economy. The f i r s t  view i s  t h a t  l ik e  a l l  
r e s t r i c t i o n s  o f t r a n s f e r s  o f lan d , improvements o r  s t r u c tu r e s  on 
lan d  cannot be so ld  to  a  p u rc h a se r o u ts id e  th e  l in e a g e . The second 
view i s  t h a t  such s a le s  cou ld  be t ra n s a c te d  w ith  anybody r e s id e n t  in  
a  v i l la g e  so lo n g  a s  p r i o r i t y  o f s a le  i s  given to  a  r e l a t iv e .
I l l u s t r a t i v e  o f th e  f i r s t  view i s  a  r a re  case  a r i s in g  in  
Swanakaumba v i l l a g e  where on th e  d ea th  of one le a v in g  a  b r ic k  house,
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th e  d e ce a se d 's  r e l a t iv e s  r e s id e n t  in  th e  v i l la g e  r e s i s t e d  a l l  moves
from p ro sp e c tiv e  p u rch ase rs  to  purchase th e  house. I t  was in s i s t e d
th a t  th e  house could  only  be taken  over by any r e la t i v e  who m ight
be fo rthcom ing a s  those  in  th e  v i l la g e  a lre a d y  had t h e i r  own
houses. The second view ap pears  to  be based on th e  f i c t i o n
th a t  p r io r i t y  having been g iven  to  a  r e l a t i v e  who f a i l s  to  ta k e  up
then
th e  o f f e r ,  th e  s a le  can/be o ffe re d  to  a  n o n -re la tiv e  because the  
i n a b i l i t y  of th e  r e l a t iv e  to  proceed c re a te s  a  s i tu a t io n  s im ila r  
to  one where th e re  a re  no r e l a t i v e s  in  e x is te n c e .
On th e  occurrence o f th e se  s a le s  to  n o n - re la t iv e s  and the
la c k  of consent from th e  lin e a g e  to  sa n c tio n  such s a le  t r a n s f e r s ,  
2White observes:
T ran s fe rs  o f lan d  to  pe rso n s o u ts id e  a  m a trilin ea g e  
f o r  a  cash  c o n s id e ra tio n  a re  common a t  Chavuma where 
s a le  o f lan d  ap p ears  to  have reached  a  more d ev e l­
oped form than  in  most p a r t s  of N orthern Rhodesia.
Both su rp lu s  gardens w ith  c rops and su rp lu s  r e s t in g  
land  a re  so ld  in  t h i s  manner and p r ic e s  a re  h igh  . . .
. . . D esp ite  th e  f a c t  th a t  lan d  has in  some 
re s p e c ts  acq u ired  a  c lo se  a s s o c ia t io n  w ith  m a tr i l ­
in eag e , the  r ig h t s  o f in d iv id u a ls  to  s e l l  appear to  
be s tro n g  enough to  enab le  them to  do so w ithou t 
o b ta in in g  the  consen t o f t h e i r  head . . .
The two views e x p re sse d ,i t i s  su g g ested , do n o t n e c e s sa r ily  
in d ic a te  lo c a l  v a r ia t io n s .  I t  i s  a  mere r e f l e c t io n  o f th e  im pact 
o f a  cash economy. Both acknowledge th e  e x is te n c e  o f s a le s  w ith  
th e  f i r s t  view ap p a ren tly  embracing th e  apprehension  o f th e  th r e a t  
to  th e  lin e a g e . The second view a p p re c ia tin g  th e  e f f e c t  o f change
1
Confirmed by the  second v i l la g e  headman Samununga Lufupa
on 16/6/1975.
2 See C.M.N. W hite, "A P re lim in a ry  Survey o f Luvale R ural 
Economy", R hodes-L ivingstone P apers No. 29, p . 33*
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a tte m p ts  to  j u s t i f y  i t  c o n s is te n t ly  w ith  th e  e x p e c ta tio n s  of the  
l in e a g e .  In  t h i s  pred icam ent, th e  q u e s tio n  w hether the  lin e a g e  has 
any p ro p r ie ta ry  r ig h ts  i s  once ag a in  re v iv e d . But a s  u rged  e a r l i e r  
a  t r a n s f e r  o f lan d  o u ts id e  th e  lin eag e  i s  n o t n e c e s s a r i ly  in c o n s is ­
t e n t  w ith  th e  p ro p e rty  r ig h t s  o f the  l in e a g e . The lin e a g e  can 
s a n c tio n  o r  re fu s e  such t r a n s f e r .  The absence o f fo rm al lin e a g e  
co n sen t a s  White n o tes  does n o t mean, i t  i s  su b m itted , t h a t  such 
co nsen t cannot be in f e r r e d .  The la c k  o f a c t io n  by a  lin eag e  in  such 
t r a n s f e r s  ap p ears  to  be acquiescence  and t h i s  in  i t s e l f  i s  s u f f i c i e n t  
to  v a l id a te  a  s a le  t r a n s a c t io n .  I t  may w ell be t h a t  the  lin e a g e  
w i l l  h a rd ly  r e a c t  and i f  t h i s  i s  the  case  so does th e  lin e a g e  
f a c i l i t a t e  a l ie n a t io n .
B efore concluding on s a le s ,  i t  i s  w e ll to  look  a t  the  
p o s s i b i l i t y  o f o th e r  r e l a t e d  t r a n s f e r s  where, a lth o u g h  th e re  i s  
no cash  c o n s id e ra tio n , such c o n s id e ra tio n  may be in  k in d , i . e .  
b a r te r  exchange o r p ro v is io n  o f manual s e rv ic e s  in  exchange f o r  la n d .
t r a n s f e r  o f land  in  exchange f o r  goods
I f  s a le s  of lan d  a re  v ig o ro u s ly  r e fu te d ,  i t  i s  l e s s  l i k e ly
th a t  a  b a r te r  exchange cou ld  be reco g n ised . T his in  f a c t  i s  n o th in g  
more th an  a  s a le  of lan d  w ith  the  p ro v is io n  o f c o n s id e ra tio n  t h i s  
tim e being  in  k in d . In  a l l  th e  a re a s  t h i s  mode of t r a n s f e r  has been
den ied  f o r  th e  same reaso n s  a s  s a le s  o f bare  la n d .
In  one r a r e  in s ta n ce  however coming from Chavuma, t h i s  mode 
of t r a n s f e r  has been accorded  ju d ic ia l  re c o g n itio n . In  th e  case o f
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i
Ndon.ji v . Maklko in v o lv in g  Luvale p a r t i e s ,  th e  p l a i n t i f f ,  a  
d e c e a se d 's  young b ro th e r b rough t s u i t  a g a in s t  th e  defendan t f o r  
c o n s id e ra tio n  s t i l l  o u ts tan d in g  in  a  cassava  garden  d ea l between 
th e  l a t e  b ro th e r  and th e  d e fendan t. The p l a i n t i f f ' s  e ld e r  b ro th e r  
had ag reed  to  s e l l  a  cassava  garden to  the  defen d an t in  exchange f o r  
a  b u l l ,  two b la n k e ts  and a  p iece  o f c lo th .  The defen d an t never 
gave th e se  th in g s  in  exchange f o r  the  s a id  garden even a f t e r  th e  
p l a i n t i f f ' s  b r o th e r 's  d e a th . Upholding th e  p l a i n t i f f ' s  c laim  th e  
lo c a l  c o u rt o rdered  th e  defendan t to  pay a  sum of money in  l i e u  of 
th e  item s of exchange f o r  th e  garden.
In  view o f what has a lre a d y  been s a id  on s a le s  of bare  la n d , 
t h i s  case ap p ea rs  to  be a t  v a rian ce  w ith  custom ary law. I t  m ight 
o f course  be viewed a ls o  a s  h e ra ld in g  the  re c o g n itio n  o f such 
s a le s .  But t i l l  th e re  a re  many more of such d e c is io n s  i t  would be 
u nsafe  to  conclude th a t  t h i s  i s  an adequate  r e f l e c t io n  on the  
c u rre n t changes in  custom ary law. I t  would have been illu m in a tin g  
i f  th e  r e la t io n s h ip  o f th e  p a r t i e s  was known, b u t th e  c o u rt re c o rd  
does n o t su g g es t th a t  t i t l e  to  land  was in  is s u e .
t r a n s f e r  o f lan d  In  r e tu r n  f o r  s e rv ic e s
White re c o rd s  t h i s  mode o f ten u re  a s  being  q u ite  u su a l
amongst the  Tonga and adds th a t  such a  t r a n s f e r  i s  n o t regarded  a s
a  s a le  of la n d . He c i t e s  th e  fo llo w in g  in s ta n c e  a s  being  c h a ra c te r ­
i s t i c  of such d e a ls  — "A man who i s  moving to  new lan d  may a rran g e  
w ith  an o th er to  open up th e  new land  f o r  him a s  a  la b o u re r and
 ^ In  th e  M ak in jila  Local C ourt, "B" Grade, Case No. 5 o f 1975 
(u n re p o r te d ) .
1
o f f e r  him some o r  a l l  of th e  o ld  lan d  which he i s  g iv in g  up” . In  
a re a s  where in v e s t ig a t io n s  were conducted th i s  method of t r a n s f e r  
in te r - v iv o s  was a g a in  only acknowledged among the  Tonga in  the  
S ou thern  P ro v in ce .
But even in  th e  Southern  P rov ince , in d ic a t io n s  a re  t h a t  th e re
i s  no u n ifo rm ity  in  t h i s  method of exchanging la n d . In  the  Monze
a re a  ( in  c h ie f s  Monze, Ufwenuka and Chongo) t h i s  mode o f t r a n s f e r  i s
s a id  to  be n o n -e x is te n t and unrecogn ised  a s  i t  i s  th e  e q u iv a le n t of
s e l l i n g  la n d . In  th e  Mazabuka a re a  ( in  c h ie f s  Naluama and S ia n ja l ik a )
on th e  o th e r  hand, t h i s  i s  reco g n ised  a s  a  normal and u sual, way of
a  s a le
t r a n s f e r .  In  S i a n ja l ik a 's  a re a  i t  was in s i s t e d  t h a t  t h i s  i s  n o t /o f  
lan d  b u t a  way in  which p a r t i e s  can h e lp  each o th e r . The Gwembe 
v a lle y  (c h ie f s  Munyumbwe and Mweemba) comes between the  two above 
extrem es in  th a t  a lth o u g h  such t r a n s f e r s  a re  reco g n ised , i t  i s  only 
f o r  a  tem porary p e rio d  dependent on th e  con tinued  a v a i l a b i l i t y  of the  
s e r v ic e s .  The t r a n s f e r ,  i t  i s  in s i s t e d ,  cannot be on a  permanent 
b a s is .  T h is ap p ears  to  be one o f th e  f i r s t  s ig n s  o r  in d ic a tio n s  of a  
le a s e  in  th a t  th e re  i s  a  tem porary lo an  of lan d  in  r e tu rn  f o r  the  
p ro v is io n  o f services.
The c o n tr a s t  between th ese  a re a s  i s  rem arkable in  t h a t  th e  
e x p la n a tio n  may on ly  be sought in  th e  s c a r c i ty  o f land  and d i f f e r e n t  
s ta g e s  o f a g r i c u l tu r a l  advancement. In  th e  in d ic a te d  Gwembe a re a s  i t  
may mean th a t  th e re  i s  an in c re a s in g  im portance being  a tta c h e d  to  
a g r ic u l tu r e  — hence th e  tem porary n a tu re  o f th e  t r a n s f e r  to  ensure
 ^ See C.M.N. White, Land Tenure Report No. 1, op. c i t . ,  p. 13.
159
co n tinued  p ro v is io n  f o r  a g r i c u l tu r a l  e x p lo i ta t io n .  With th e  
in c re a s in g  s c a r c i ty  o f lan d  and th e  d e s ir e  f o r  a g r ic u l tu r a l  
advancem ent, i t  does n o t seem e n t i r e ly  u n lik e ly  t h a t  the  Mazabuka 
a re a  may have to  r e s o r t  to  such ty p es  of t r a n s f e r s  o f la n d . S im ila r ly  
i t  does n o t ap p ea r u n l ik e ly  th a t  th e  a fo re sa id  Monze a re a s  may have 
to  fo llo w  s u i t .
D esp ite  th e  d e n ia l  of lan d  s a le s ,  adm ission  o f th e  l ik e l ih o o d  
of such t r a n s f e r s  would appear to  j u s t i f y  v iew ing  th i s  s i tu a t io n  a s  
a  p reced in g  s ta g e  to  cash  s a le s  of bare  la n d , S u b s t i tu t io n  of 
manual s e r v ic e s  by a  cash  c o n s id e ra tio n  w il l  r e a l i s e  t h i s .  The cash 
conversion  i s  n o t in co n ce iv ab le  i f  what a  fa rm er may w ish to  do i s  
re p la ce  manual s e rv ic e s  by purchase o f permanent farm ing implements 
f o r  which th e  so ld  o r  le a se d  p a rc e l o f lan d  p ro v id e s  th e  cash .
The s i t u a t io n ,  however, does n o t appear very  c le a r  f o r  
a lthough  t r a n s f e r s  o f la n d  in  exchange f o r  s e rv ic e s  a re  s a id  to  be 
reco g n ised  n o t a  s in g le  a c tu a l  case was encoun tered . I t  may be 
th a t  t h i s  i s  a  case o f what the  Tonga people would l ik e  to  see  bu t i s  
no t y e t e f f e c t iv e ly  p u t in to  p r a c t ic e .
( i i )  D e riv a tiv e  A c q u is it io n  o f Land
(a) Landholding in  a  v i r i l o c a l  and u x o r i lo c a l  m arriage s i tu a t io n  
The i n s t i t u t i o n  o f custom ary m arriage has had th e  g r e a te s t  
in flu en c e  on th e  d e r iv a t iv e  n a tu re  o f lan d  r ig h t s  acq u ired  by the  
w ife in  th e  v i r i l o c a l  m arriage and th e  husband in  th e  u x o r i lo c a l  
m arriage .  ^ In  th e  type  o f m arriage p ra c t is e d ,  th e  Ngoni, Tonga
* F o r a  d e f in i t io n  o f the  term inology " v i r i lo c a l"  and 
" u x o r i lo c a l" ,  see  pp. 135- 136 , s u p ra .
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and Luvale sh are  a  s im i la r i ty  in  th a t  they  a re  a l l  v i r i l o c a l  w ith  
u x o r i lo c a l  m arriages being  th e  ex cep tio n . ^
What i s  in tended  here  i s  to  examine the  d e r iv a t iv e  n a tu re  of
lan d  r i g h t s  acq u ired  by e i th e r  spouse which a re  c o n d itio n a l o r  
dependent on th e  su b s is te n c e  o f th e  m arriage , and r e la t e  m a r i ta l  
s t a tu s  to  th e  c ap ac ity  of a  spouse to  own lan d . We can now
c o n sid e r th e  p ro p e rty  in c id e n ts  o f each type of m arriage in  i t s  tu rn .
V ir i lo c a l  m arriage
O ften  a  woman in  t h i s  type o f m arriage w i l l  be c u l t iv a t in g
th e  same f i e l d  w ith  th e  husband. The husband may have a lre a d y
acq u ired  a  f i e l d  b e fo re  m arriage o r  may a cq u ire  one on m arriage .
In  e i t h e r  e v e n t, the  f i e l d  belongs to  th e  husband and th e  w ife has
m erely a  r i g h t  of c u l t iv a t io n .  On th e  c e s s a tio n  o f th e  m arriage
2th e  w ife f o r f e i t s  h e r  r i g h t  to  c u l t iv a te  and i s  only e n t i t l e d  to  a
3h a lf  sh are  in  th e  crops in  the  ev en t o f d iv o rc e . Her r i g h t  to  
c u l t iv a te  th e  husband*s f i e l d  only  s u b s is ts  d u rin g  th e  l i f e  tim e of 
a  m arriage .
I t  i s  n o t unusual, however, f o r  a  m arried  woman to  have an o th er 
f i e l d  ("ntema" among the  Tonga) in  a d d it io n  to  th a t  of th e  husband. 
The ownership o f t h i s  type of f i e l d  i s  determ ined  by the  mode of 
a c q u is i t io n .  I f  the  husband c le a re d  th e  bush f o r  h e r ( "kugonkela"
A
F or a  sample o f th e se  m arriag es, see  Appendix 5i f i g s .  ( i ) -
( i i i ) .
2 F or a  sample o f w ives' lan d  r ig h t s  dependent on th e  s u b s is ­
ten ce  of th e  m arriage, see  i b i d .
3
C f., J .A . B arnes, M arriage in  a  Changing S o c ie ty , op. c i t . ,  
p . 44; and C.M.N. W hite, Land Tenure R eports Nos. 1 & 7 op. c i t . ,  
p . 11 and pp. 3 -4  re s p e c t iv e ly .
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among th e  Tonga), th e  f i e l d  belongs to  the  husband. I f  the  husband 
p a rc e lle d  a  p o r t io n  o f lan d  to  th e  w ife , such p a rc e l  o f lan d  s t i l l  
\ rem ains th e  h u sb an d 's .
On th e  whole i t  appears  w e ll s e t t l e d  and accep ted  among a l l  
th re e  e th n ic  groups under d isc u ss io n  th a t  where a  m arried  woman 
a c q u ire s  lan d  on h e r own i n i t i a t i v e  independen tly  o f th e  husband, 
she has e x c lu s iv e  r ig h t s  of ownership to  th a t  lan d  n o tw ith s tan d in g  
th e  d is s o lu t io n  o f th e  m arriag e . Two re c e n t  cases  — one from 
Southern  P rov ince  and th e  o th e r  from Chavuma undersco re  t h i s  
acknowledgement. In  the  f i r s t  case of Hamuvumbe v. Kauluka,  ^ th e  
p l a i n t i f f  b rought s u i t  a g a in s t  defendan t f o r  c u l t iv a t in g  a  f i e l d  
which was n o t h is  b u t th e  p l a i n t i f f ' s .  The f i e l d  in  q u e s tio n  once 
belonged to  p l a i n t i f f ' s  m aternal u n c le . On th e  u n c le 's  d ea th , 
p l a i n t i f f ' s  m other took  over th e  f i e l d .  T his m other rem arried  to  one
I
o f  th e  d e fe n d a n t 's  r e l a t i v e s .  On th e  m o th e r's  d e a th , th e  p l a i n t i f f  
took  over th e  f i e l d  w ith  th e  defendan t a p p a re n tly  a s s e r t in g  a  claim  
to  th e  f i e l d  on th e  b a s is  t h a t  th e  woman had been m arried  to  h is  
r e l a t i v e .  The c o u r t  ru le d  in  fav o u r o f the  p l a i n t i f f  w ithou t
I
I s p e c i f ic a l ly  d is c u s s in g  th e  p l a i n t i f f ' s  m o th e r 's  ow nership. But th e
c o u r t 's  s a t i s f a c t i o n  w ith  th e  case h is to r y  of th e  la n d  i s ,  i t  i s  
I su bm itted , a  t a c i t  re c o g n itio n  o f th e  m o th e r 's  ownership ex c lu s iv e
| o f th e  husband (d e fe n d a n t 's  r e l a t i v e ) .  The ownership tra n s m itte d  to
h e r from th e  p re d e ce sso r in  t i t l e  was never q u estio n ed  a s  would have 
been expected  had i t  been dependent on th e  husband by v ir tu e  o f th e  
subsequent m a rria g e .
In  th e  Munyumbwe L ocal C ourt, "B" Grade, Case No. 238 o f 1973* 
(u n re p o rte d ) . F or an acknowledgement o f m arried  women's r ig h t s  over 
s e lf - a c q u ir e d  lan d  a s  c o n tra s te d  w ith  r ig h t s  dependent on husbands 
among the  V alley  Tonga, see  E. C olson, "Land Law and Land H oldings 
Among the  V alley  Tonga", Southw estern  Jo u rn a l o f A nthropology, op. 
c i t . , pp. 2 -3 .
L
162
Makina Mutokoma v. Linongo P eza ,  ^ th e  second case in v o lv in g  
a  Luvale d iv o rced  couple i s  an even b e t t e r  i l l u s t r a t i o n .  In  t h i s  
case th e  p l a i n t i f f  husband b rought s u i t  a g a in s t  th e  defendan t w ife 
f o r  reco v ery  o f th e  cassava garden and com pensation in  l i e u  of 
sh a r in g  cassava  c ro p s  a l l  consumed by th e  defendant w ife . The 
p l a i n t i f f  a l le g e d  th a t  he had bought the  f i e l d  from one Sam utala, 
who was n o t even c a l le d  a s  a  w itn e ss , an om ission on which th e  c o u r t  
p laced  some em phasis. The defendan t w ife , on th e  o th e r  hand, 
contended th a t  th e  garden was h e rs  even lo n g  b e fo re  th e  m arriage.
She s a id  t h a t  she expended h e r own money in  h ir in g  someone who 
c u l t iv a te d  the  f i e l d  f o r  h e r  w ithou t any a s s is ta n c e  from th e  husband. 
I t  was su b seq u en tly  re v e a le d  on f u r th e r  in q u iry  th a t  th e  m arriage 
was v i r i l o c a l .  A lthough th e  d e fendan t w ife came from a  d i f f e r e n t  
v i l la g e ,  th e  f i e l d  was f i r s t  g iven  to  d e f e n d a n ts  b ro th e r  by the  
headman when th e  b ro th e r  sought pe rm issio n  to  re s id e  in  th i s  head­
m an's v i l l a g e .  On th e  b r o th e r 's  d ea th  th e  defendan t took  over th e  
f i e l d .  2
A ccepting th a t  th e  f i e l d  was a cq u ired  by th e  defendan t w ife 
in d ependen tly  o f th e  husband, th e  c o u rt d ism issed  th e  p l a i n t i f f ' s  
c laim  and upheld  th e  w ife 's  p ro p e rty  r ig h t s  in  th e  c o u r t 's  own 
language — ” . . .  th e  garden the  whole o f i t  belongs to  the
woman". Among th e  Tonga, however, more than  among th e  Ngoni and 
Luvale i t  i s  s a id  t h a t  even when th e  w ife c le a r s  th e  bush on h e r
i
In  th e  Chavuma Local C ourt, "A" Grade, Case No. 79 of 1972 
(u n re p o r te d ) .
In te rv ie w  w ith  Headman Mutonga on 16/6/1975• Headman 
Mutonga gave th e  b ro th e r  th e  f i e l d .
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own o r  th rough  h ire d  la b o u r, i f  the  husband took p a r t ,  t a c i t l y  o r  
o v e r t ly ,  in  th e  lo c a t io n  of th e  s i t e ,  th e  f i e l d  s t i l l  belongs to  
th e  husband. T h is Tonga p ro p o s it io n , however, appears to  have no 
a u th o r i t a t iv e  b a s is .  I t  i s  subm itted  th a t  i t  i s  no th ing  more than  
a  g e s tu re  o f male chauvinism . In  any even t i t  d id  not o b ta in  the  
consensus o f th e  fem ale members o f th e  p a n e ls  who were in c lin e d  to  
re g a rd  such lan d  a s  s e lf - a c q u ir e d  p ro p e rty .
In  some of th e  Tanzania custom ary laws., from where r a t io n a l ­
i s a t io n  m ight be o b ta in ed  f o r  such an a s s e r t io n  of r i g h t  on the  
p a r t  o f th e  husband, th e  b a s is  seems to  be th a t  jo in t  a c q u is i t io n  
o f p ro p e rty  by a  couple does n o t e n t i t l e  th e  w ife to  a  sh are  on 
d iv o rce  i f  h e r  c o n tr ib u tio n  to  th e  a c q u is i t io n  and developm ent of
1
th e  s a id  p ro p e rty  a ro se  from perform ance o f h e r  d u tie s  a s  a  w ife . 
A lthough to  deny th e  w ife a  sh are  in  t h i s  s i tu a t io n  m ight be 
r e g r e t t e d ,  th e  h u sb an d 's  claim  i s  u n d e rlin e d  by h is  a c tu a l  j o in t  
c o n tr ib u tio n  in  a c q u ir in g  the  p ro p e rty , u n lik e  the  Tonga husband 
whose p u rp o rted  c la im  i s  e n t i r e ly  based on the  mere p a r t i c ip a t io n  
in  th e  lo c a t io n  o f the  s i t e .
I t  i s  th u s  im portan t to  n o te  th a t  t i t l e  to  an i n t e r e s t  in  lan d  
which a  m arried  woman holds d u rin g  th e  su b s is te n c e  o f a  v i r i l o c a l  
m arriage i s  n o t n e c e s s a r i ly  d e r iv a t iv e  and dependent on the  
h u sband 's  t i t l e .  In  th i s  re g a rd  W hite 's  s tudy  in  th e  E a s te rn  
P rovince i s  u n c le a r  when he g iv e s  th e  im pression  th a t  i t  i s  any i n t e r e s t
1 See Id d i v . A li s /o  Mpate (196?) P .C .C .A .8 l/l9 6 6 , (196?)
H .C .D .49; and K had ija  Salehe v . A li Kondo (196*0 P.C.C.A.26/196** 
quoted  in  R.W. James & G.M. Fimbo, Customary Land Law o f T anzania , 
op. c i t . ,  pp. 259-260.
in  lan d  which i s  "v es ted  w holly in  the  man"  ^ in  a  v i r i l o c a l  m arriage .
I t  must however be added th a t  th e  f o r f e i tu r e  of lan d  r ig h t s  by th e
woman in  th e  v i r i l o c a l  m arriage a s  d iscu ssed  i s  not a l t e r e d  by
v ir tu e  o f th e  f a c t  t h a t  the spouses come from and l iv e  in  th e  same 
2v i l l a g e .  I t  may a ls o  be added in  p a ss in g  th a t  th e  corresponding
c a p a c ity  o f an unm arried woman to  acq u ire  and ho ld  lan d  in  h e r own
r ig h t  i s  u n fe t te re d . Such case s  sure however r a re  because an unm arried
woman w i l l  in v a r ia b ly  be dependent on h e r  p a re n ts  d u rin g  m ino rity
3
and on th e  a tta in m en t o f m a jo rity  she w i l l  have been m arried . ^
Although a s  has been d iscu ssed , in  p r in c ip le  a  m arried  woman
4has th e  c a p a c ity  to  acq u ire  and ho ld  la n d , in  p ra c t ic e  however t h i s  
c a p a c ity  i s  s e v e re ly  c u r ta i le d .  The major l im i ta t io n  a r i s e s  from th e  
re lu c ta n c e  o f a  husband to  l e t  a  w ife have h e r own f i e l d  — a  
s i tu a t io n  regarded  a s  p o te n t ia l ly  th re a te n in g  h is  a u th o r i ty .  The
 ^ See C.M.N. W hite, Land Tenure Report No. 3* op. c i t . ,  p . 5»
2 F o r a  breakdown of lan d  r ig h t s  in  an i n t r a - v i l l a g e  m arriage 
s i tu a t io n ,  see Appendix 5* f i g s .  ( i ) - ( i i i ) .
3
In  C hipata ou t o f a  t o t a l  sample of 508 g ardens, th e re  was 
only  1 unm arried woman who was c u l t iv a t in g  th e  same garden w ith  her 
m other.
In  Southern Province o u t of a  t o t a l  sample o f 318 gardens, 
only 1 belonged to  an unm arried woman who was g ran ted  by an uncle  
befo re  he d ie d .
In  Chavuma ou t of a  t o t a l  sample o f 382 gardens, only 3 
belonged to  unm arried women. Of th ese  1 was o b ta ined  by bush 
c le a r in g  and th e  o th e r  2 through in h e r ita n c e  from f a th e r  and m aternal 
uncle  r e s p e c t iv e ly .
F or a g e n e ra l re c o g n itio n  of in d iv id u a l p ro p e rty  r ig h t s  of 
w ife and husband in  a  m arriage, C f. ,  C.M.N. W hite, "M atrim onial 
Cases in  th e  Local C ourts o f Zambia", J.A .L . op. c i t . ,  p . 25*K
^ C f. ,  J .A . B arnes, M arriage in  a  Changing S o c ie ty , op. c i t . ,  
pp. ^2-43; and E. Colson, "S o c ia l Change and th e  Gwembe Tonga", 
R hodes-L ivingstone Jo u rn a l, op. c i t . ,  p . 10.
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second f a c to r  h inges on the  r o le  o f re s id e n c e  in  lan d h o ld in g . In  
a  v i r i l o c a l  m arriage , on d iv o rce , th e  w ife i s  expected  to  r e tu r n  to  
h e r p a re n ts ' v i l la g e  le av in g  h e r  s e lf - a c q u ir e d  lan d  beh ind . Since 
by t h i s  she ceases to  be a  r e s id e n t  in  th e  v i l la g e  where th e  land  i s ,
the  headman in  in s ta n c e s  where re s id en c e  i s  necessary  can q u ite
p ro p e rly  o b je c t to  h e r  con tinued  c u l t iv a t io n .  Thus u n le ss  th e re  i s  
acqu iescence  o r w aiver of th e  requ irem ent f o r  re s id e n c e , such a  woman 
could  f in d  i t  im p rac tic ab le  to  r e a l i s e  h e r r ig h t s .  A s im ila r  
o b s ta c le  would not a r i s e  i f  the  spouses a re  o f th e  same v i l la g e  o r 
th e  woman owned lan d  during  h e r  m arriage which i s  in  h e r  own v i l l a g e .  ^
U x o rilo ca l m arriage
S im ila r ly , a s  in  the  v i r i l o c a l  m arriag e , th e  man in  th i s  
in s ta n c e  s u f f e r s  the  same d i s a b i l i t i e s  over any p a rc e l  of lan d  th a t  
m ight have been acq u ired  through th e  w ife such a s  a  g ra n t by th e  in ­
law s. On the  d is s o lu t io n  o f th e  m arriage th e  man f o r f e i t s  h is  lan d  
r i g h t s .  His p ro p e rty  r ig h t s  a re  d e r iv a t iv e  from th e  w ife and dependent 
on th e  su b s is te n ce  of th e  m arriage .
But l ik e  th e  w ife in  th e  o th e r  m arriage , the  man can acq u ire  
land  in  th e  w ife 's  v i l la g e  q u ite  independen tly  o f th e  w ife . On the  
d is s o lu t io n  of th e  m arriage he i s  e n t i t l e d  to  r e t a in  such s e l f ­
acq u ired  land . But t h i s  r ig h t  i s  l im ite d , a s  we have seen  in  th e  case
o f a  w ife , by the  requ irem en t of re s id e n c e . In  a d d it io n  to  th i s
 ^ F or the  sample of such lan d h o ld in g , see  Appendix 5> f ig s .
d ) - ( i i i ) .
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th e re  i s  a ls o  th e  s o c ia l  embarrassment o f d iv o rce  which may compel
him to  abandon th e  lan d . Be t h i s  a s  i t  may, in  p r in c ip le  however,
he has th e  r i g h t  to  r e t a i n  h is  s e lf - a c q u ir e d  la n d .  ^ In  t h i s  re g a rd
s im ila r  rem arks a s  those  in  th e  v i r i l o c a l  m arriage a re  p e r t in e n t  to
W h ite 's  a s s e r t io n  t h a t  in  u x o r i lo c a l  m arriages in  E a s te rn  P rov ince ,
2" la n d  r ig h t s  a re  w holly v e s te d  in  th e  woman".
(b) G ra tu ito u s  lo a n s  o f land
The term  " g ra tu i to u s  loan" i s  p r e fe r re d  to  le a s e  to  d e sc r ib e
th e  tem porary le n d in g  of lan d  w ithou t any c o n s id e ra tio n  o r c o n d itio n s
a tta c h e d . Thus la n d  can be loaned  by one perso n  to  th e  o th e r w ith -
3o u t any payment in  cash  o r in  k in d .
In  a l l  th e  r a r e  cases  o f such lo an s  encountered  th e re  a re  
no in d ic a t io n s  o f any c o n d itio n s  a tta c h e d  by th e  g ra n to r  in  such a  
lan d  d e a l. R epossession  by the  g ra n to r  of the  loaned  lan d  however 
a t  th e  e x p ira t io n  o f th e  lo an  p e rio d  can only  be a f t e r  h a rv e s t so a s  
to  a llo w  th e  tem porary  occu p ie r to  reap  th e  c ro p s . Where however 
the  loan  p e rio d  i s  n o t d e f in i t e ,  i t  i s  necessa ry  f o r  th e  perso n  who 
le n d s  th e  la n d  to  g iv e  n o tic e  o f in ten d ed  re p o s se ss io n  a t  th e  end of 
th e  nex t h a rv e s t  and b e fo re  th e  sowing p e rio d .
Among th e  Luvale, i t  was suggested  th a t  t h i s  method of
 ^ F o r lan d  h e ld  by husbands q u i te  ind ep en d en tly  of wives in  
u x o r i lo c a l  m arriag es , see Appendix 5, f ig s .  ( i ) - ( i i i ) .
2 See C.M.N. W hite, Land Tenure R eport No. 3> op. c i t . ,  p . 5-
3
F or th e  number o f loaned  la n d  in  the  sam ple, see Appendix 
f i g s .  ( i ) - ( i i i ) .
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alienating land was the only approved and usual one in cases where 
the borrower was not a member of the lineage. The suggestion is of 
course quite consistent with the insistence that land cannot be 
disposed of to outside the lineage. Of the only three cases of 
loans recorded in the Chavuma area however, two were between 
matrikins and one was by a headman to a person who had recently 
come to reside in his village. White on the other hand finds the 
loaning of land among the Luvale quite uncommon in contrast to 
transfers by gift or sale. But of the loans he encountered he 
notes that they were between persons matrilineally related. ^
However consistent the lending of land might be with the 
lineage claim, it appears quite evident that there is no hard and 
fast rule regulating between what type of persons such transactions 
could take effect. It appears loans could be granted to either a 
relative or a person entirely unrelated.
(iii) Inheritance
It is here proposed to look at the devolution of property 
of an intestate deceased. Succession to status does not fall within 
the theme of this discussion and as such is only incidentally 
considered in so far as it may relate to the acquisition of proprietary 
interests in the estate. Succession to status occurs when one
See C.M.N. White, Land Tenure Report No. ?, op. cit., p. ii.
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succeeds to  the  o f f ic e  of c h ie f  o r  headman o r when one re p la c e s  th e  
deceased husband by rem arry ing  th e  su rv iv in g  widow. The term  
in h e r ita n c e  i s  p re fe r re d  to  su ccess io n  to  m ain ta in  th e  d i s t in c t io n  
between a c q u is i t io n  of p ro p e rty  and su ccess io n  to  a  s p e c i f ic  s t a tu s .  * 
In  d isc u ss in g  in h e r ita n c e  i t  w il l  be r e la te d  to  th e  e n t i r e  p ro p e rty  — 
p e rso n a l p ro p e rty  a s  w ell a s  land  l e f t  by a  deceased  person . These 
two ty p es  o f p ro p e rty  i n t e r e s t s  a re  d e a l t  w ith  s im u ltan eo u sly  because 
ru le s  of in h e r ita n c e  governing  d i s t r ib u t io n  fo llo w , w ith  minor 
v a r ia t io n s ,  th e  same l i n e  i r r e s p e c t iv e  of th e  p ro p e rty .
In  t h i s ,  te s tam en ta ry  d is p o s i t io n  does n o t deserve any s p e c i f ic
a t te n t io n  because i t  i s  s u b je c t to  the  same r u le s  a s  in t e s t a t e
in h e r i ta n c e . Any a ttem pted  te s tam en ta ry  d is p o s i t io n  by th e  deceased
under custom ary law w i l l  no t be fo llow ed to  th e  e x te n t t h a t  i t  i s
in c o n s is te n t  w ith  the  r u le s  of in t e s t a t e  d i s t r ib u t io n .  Thus a lthough
2in  one r a r e  case from G hipata in  Re Deceased N ative  E s ta te  the  then  
D i s t r i c t  Commissioner in  h is  ju d ic i a l  c ap a c ity  p u rp o rted  to  en fo rce  
the  w il l  o f deceased t e s t a t o r ,  i t  i s  subm itted  th a t  th e  enforcem ent 
was i r r e g u la r .  Among th e  Tonga th e  absence o f te s tam en ta ry  
d is p o s i t io n  i s  even w e ll evidenced by th e  m an ifest f e a r  o f w itc h c ra f t  
which m ight a r i s e  by san c tio n in g  th e  making o f w i l l s .  F a th e rs  f e a r  
th a t  by making w i l l s  in  fav o u r o f t h e i r  sons th ey  may soon be v ic tim s  
of th e  in tended  b e n e f ic ia r ie s ,  who might w ish to  g e t r i d  of them to  
r e a l i s e  th e  b e n e f i ts .  But sons in  tu rn  a ls o  f e a r  th a t  a s
1
For th e  confusion  th a t  may a r i s e  in  u s in g  the  term s
in h e r ita n c e  and su ccess io n  in te rch an g eab ly , see "Succession  and
In h e rita n c e "  in  Id eas  and P rocedures in  A frica n  Customary Law, M.
Gluckman ( e d .) ,  op. c i t . ,  pp. 48-55*
p
C hief Sefu, 3 l/8 /l9 3 5 »  F o r t  Jameson D i s t r i c t  Notebook 
NAZ/KDG/5/l/Vol. 1, p . 230 .
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beneficiaries they may become victims of the deceased matrikin, who 
would have been entitled to inheritance had it not been for the 
will. 1
Hence what is being discussed is primarily the rules of 
inheritance in an intestate estate. We may now proceed to consider 
the intestate estate of a married man.
(a) The intestate estate of a married man
When a man dies intestate leaving children and a widow, his 
entire estate devolves on a specific heir in whom the property vests 
for his use and distribution to other relatives beneficially 
entitled to a share. There is a more marked distinction in the 
selection of an heir between the Ngoni, on the one hand, and the Tonga 
and Luvale on the other. The Ngoni rules are more rigid by contrast 
as will appear in the following discussion.
Classes of possible heirs
The Ngoni being patrilineal, inheritance on a man's death is 
essentially on the principle of primogeniture. This literally means 
that inheritance is by the first born son. Primogeniture in the 
context of Ngoni customary law, however, has a special meaning 
reflecting the institution of polygamy and the patrilineal social 
structure of a Ngoni family. In this context primogeniture means 
the following:
(l) inheritance of a man's estate by his eldest son, where 
all his children are b o m  of one and the same wife;
See E. Colson, "P o ss ib le  R epercussions o f th e  R igh t to  make 
W ills  Upon th e  P la te a u  Tonga o f N orthern  R hodesia", J.A .A . Vol. I I ,  
No. 1, January  195°» PP* 33-3^*
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(2) inheritance by the eldest son of the senior house, 
where children are born of various wives in a polygamous 
marriage; and
(3) inheritance by the eldest male person who by virtue of 
belonging to a class of paternal relatives can be described 
as deceased's nearest blood relation.
The second meaning of primogeniture —  inheritance by the 
eldest son of the senior house arises from the recognition by Ngoni 
law of polygamy. In such a case inheritance is by what may be called
the "principle of inheritance by houses". Seniority of houses is
determined by the sequence in time within which different wives get 
married to the same husband. Thus the first wife married to a man 
creates the senior house and the following wives married to the same 
man create junior houses in their order according to the respective 
dates of marriage. For purposes of inheritance, it is the eldest or 
only son of the senior house, and not the eldest son of a father 
(assuming there is such a one in other houses), who inherits the 
father's estate. This is the case for example where the only son in 
the first house is the last b o m  amongst older children who are all
daughters whereas the first born child in the second house is a son
and as such older in age. If there is no son in the senior house, • 
an heir will be sought in the next senior house which has a son. It is 
only then such a son can inherit the father's estate in preference to 
the first senior house.
To this general rule however, there is a competing rule, which
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albeit being in the minority, states that failing sons in the first 
house, the next eldest daughter of the same house inherits. The 
genesis of this rule is that inheritance is by the first house till 
all children of the house are extinct. In its application to a very 
limited area of Ngoniland, this competing rule must be acknowledged 
but not without exposing its inconsistency with the male bias of 
the patrilineal social structure. The male heir is in all instances 
preferred to female heirs. Hence the youngest male heir in a house 
has priority over any other eldest daughter. The logical sequence of 
this male bias which underlies the general rule would appear to be 
that the eldest or only available son in any subsequent house should 
be preferred where no male heir exists in the first house.
The Tonga and Luvale on the other hand have a wider class of 
possible heirs because no one person can, within this class, claim 
an entitlement to being such heir. Both people as has already been 
stated are matrilineal in that descent runs through relatives on the 
maternal side. In theory anyone among these relatives is a potential 
heir if certain prescribed conditions of selection can be satisfied. 
Among the Tonga this matrilineal group of relatives is called the 
"mukowa". And so all relatives of the deceased who are traceable 
through the deceased's mother belong to this matrilineal kin group.
The Luvale matrikin as already indicated is in this respect more exact 
and broader because of the memory of geneologies of common maternal 
relatives. The Luvale however differ in their class of heirs from 
the Tonga in that descent shifts to the paternal side of the deceased 
when there is no available maternal issue. In this shift children of
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th e  deceased  f in d  them selves drawn in to  th e  c la s s  of h e i r s ,  a l b e i t  
q u i te  rem ote ly . The Tonga mukowa, however, e x p re ss ly  excludes 
c h ild re n  o f th e  deceased f o r  th e se  a re  only  members o f th e  m o th e r 's  
k in  group.
A d m in is tra tio n  o f  th e  e s ta te
Choice o f an  h e i r  among the  Ngoni and Luvale i s  made by
s e n io r  members o f the  d e c e a se d 's  fam ily  where th e se  a re  a v a ila b le
and e ld e r ly  men o f  th e  v i l la g e  ( c a l le d  "madoda" among th e  N goni).
T his cho ice  among th e  Tonga, however, i s  th e  ex c lu s iv e  p re ro g a tiv e  of
th e  "mukowa". The choice o f an h e i r  among th e  Ngoni a lone of th e
th re e  e th n ic  groups i s  au tom atic  on th e  a d u l t  e ld e s t  sane male
c h i ld .  Ngoni law does n o t in  t h i s  re g a rd  reco g n ise  d is in h e r i t in g
an h e i r  m erely because he i s  o f u n s u ita b le  c h a ra c te r . I t  i s  b o ld ly
s ta t e d  in  j u s t i f y in g  t h i s  p o s i t io n !  "Akacheneka chuma n i  chuma
i s
chake" — I f  he ( th e  h e ir )  abuses the  e s ta te  i t / h i s  own p ro p e rty .
N otw ithstanding  th e  v a r ia t io n  no ted  above in  re s p e c t o f in ­
h e r i ta n c e  in  a  polygamous m arriage , th e  Ngoni p rov ide  a  unique 
s i t u a t io n  in  r e s t a t i n g  ru le s  o f in h e r i ta n c e . R ules f o r  the  cho ice 
o f an  h e i r  can be r e s ta te d  thus*
l ( a )  the  e ld e s t  son in h e r i t s  where a l l  th e  sons o f th e  deceased 
a re  bo th  o f th e  same m other.
(b) Where th e  deceased i s  su rv ived  by sons born o f d i f f e r e n t  
w ives, th e  e ld e s t  son o f th e  s e n io r  house in h e r i t s .
S upporting  th e  p r in c ip le  t h a t  th e  e ld e s t  su rv iv in g  son in h e r i t s  a  
f a t h e r 's  e s ta te  in  Re e s ta te  of M ekelani Mphanza th e  f i r s t  son of
 ^ In  th e  Mpezeni L ocal C ourt, "B" Grade, Case No. 50 o f 1975* 
(u n re p o r te d ) .
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th e  deceased , who was su rv iv ed  "by nine c h ild re n  and a  widow, was
ap p o in ted  a d m in is tra to r .  The fam ily  v e r d ic t  su p p o rtin g  th e  s o n 's
a p p l ic a t io n  was d e liv e re d  to  th e  c o u rt by d e c e a se d 's  b ro th e r .
1
S im ila r ly  in  Re e s t a t e  Penya Daka, th e  only  su rv iv in g  son of
deceased  was ap p o in ted  a d m in is tra to r . I l l u s t r a t i n g  the  p r in c ip le  o f
the  p re fe re n c e  f o r  male is su e  n o tw ith s tan d in g  th a t  th e re  i s  a
2s e n io r  su rv iv in g  d au g h ter i s  in  Re e s ta te  o f J e f f re y  M soni. In  
t h i s  ca se  th e  son was appo in ted  a d m in is tra to r  in s te a d  o f th e  
d au g h te r .
I t  i s  p e r t in e n t  here to  n o te  w hether o r n o t " h e ir"  and 
" a d m in is tra to r"  a re  n e c e s s a r i ly  th e  same under custom ary law. An 
a d m in is tr a to r  i s  under custom ary law d is t in g u is h a b le  from an h e i r  
in  t h a t  th e  fo rm er (who may be a  group of p ersons) looks a f t e r  th e  
d e c e a se d 's  e s ta te  u n t i l  th e  d e c is io n  has been made on whom th e  same 
d ev o lv es . In  c a se s  coming b e fo re  the  lo c a l  c o u rt however, an 
a d m in is tra to r  i s  th e  same a s  th e  custom ary law h e i r  because th e  
d e c is io n  o f appoin tm ent or s e le c t io n  of an h e i r  by those  re sp o n s ib le  
w i l l  a lre a d y  have been made b e fo re  the  a p p l ic a t io n  to  th e  c o u rt i s  
made. An h e i r  having  been so determ ined , a p p l ic a t io n  to  a  lo c a l  c o u r t 
f o r  appoin tm ent o f th e  h e i r  a s  a d m in is tra to r  i s  re s o r te d  to  a s  th e  
only  p rocedure  w ith in  th i s  c o u r t 's  j u r i s d ic t io n  to  r e a l i s e  the  e s t a t e .
In  the  C h ipa ta  Local C ourt, "A" Grade, Case No. 1*0 o f 1970 
(u n re p o r te d ) . C f . ,  in  Re e s ta te  o f Saulos S a k a la , in  th e  C hipata 
lo c a l  C ourt, "A" G rade, Case No. 90 of 1973 (u n re p o rte d ); in  Re 
e s ta t e  o f C hipeta  A b in a la , in  th e  Maguya Local C ourt, "B" Grade,
Case No, 68 o f 1975 (u n re p o r te d ) ; and in  Re e s ta te  o f Isa ac  Nyawale, 
in  th e  C hipata  L ocal C ourt, "A" Grade, Case No. 73 o f 1973 
(u n re p o r te d ) .
2
In  th e  Nzamane Old Local C ourt, "B" Grade, Case No. 41 of 
1973 (u n re p o r te d ) .
17^
Hence re fe re n c e  to  a d m in is tra to r  in  lo c a l  c o u rt cases c i te d  deno tes 
h e i r  under custom ary law.
2 . F a i l in g  sons, th e  e ld e s t  dau g h ter i n h e r i t s .  This i s  in  accord
w ith  th e  p re fe re n ce  g iv en  to  th e  c h ild re n  b e fo re  th e  n ex t male is su e
1
can be sough t. Thus in  Re e s t a t e  o f Isa ac  Z u lu , th e  19 y ear o ld  
d au g h te r o f deceased , being th e  only su rv iv in g  c h ild , was appo in ted  
admi n i s  t r a  t o r .
3 . F a i l in g  d a u g h te rs , th e  e ld e s t  b ro th e r  of th e  whole blood
2i n h e r i t s .  Thus in  Re e s ta te  o f M artin  Daka, th e  e ld e s t  su rv iv in g  
b ro th e r  o f deceased  was ap p o in ted  th e  a d m in is tra to r  of th e  in t e s t a t e  
e s ta te  a s  th e  deceased  was su rv iv ed  only by a  widow who had no 
c h ild re n .
4 . F a i l in g  b ro th e rs  o f the  whole blood, th e  e ld e s t  s i s t e r  i n h e r i t s .
3
Thus in  Re e s t a t e  o f Gaston Ngwenya, a  s i s t e r  was appo in ted  
a d m in is t r a to r  where th e  deceased b ro th e r  d ied  i n t e s t a t e  being  su rv iv ed  
only  by a  widow.
5. F a i l in g  s i s t e r s  o f the  whole blood, th en  th e  f a th e r  i n h e r i t s .
The two recorded  c a se s  on t h i s  d e scen t, in  Re e s ta te  o f A likan .ielo
•f
In the Chipata Local Court, "A” Grade, Case No. 69 of 1974 
(unreported). Cf., in Re estate of Damson Musale, in the Chipata 
Local Court, "A” Grade, Case No . 138 of 1974 (unreported).
2
In the Chipata Local Court, "A” Grade, Case No. 1 of 1974 
(unreported).
^ In the Chipata Local Court, "A" Grade, Case No. 162 of 1970 
(unreported).
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1 2 Tembo and in  Re e s ta te  o f Samson Daka a re  most u n s a t i s f a c to ry .
The c o u r t re c o rd s  do no t in d ic a te  why th e  f a th e r  was p re fe r re d ,  i . e .
w hether a l l  th e  e l i g ib l e  is su e  p r io r  to  th e  f a th e r  was e x t in c t  o r
ju s t  u n a v a ila b le . The panel d e riv ed  in fo rm atio n  i s  however,unanim ous
on the  f a t h e r ’s  e l i g i b i l i t y  to  i n h e r i t  in  th e  absence o f s i s t e r s  o f
th e  whole blood.
6. F a i l in g  f a th e r ,  th e  mother i n h e r i t s .  This i s  a p p a ren tly  a  
d e p a r tu re  from th e  p r in c ip le  o f p a t r i l i n e a l  d e scen t. But among th e  
Ngoni such in h e r i ta n c e  by th e  m other i s  no t reg arded  a s  a  
d e p a r tu re , because a  woman's p e r s i s t e n t  s ta y  a t  her husband 's  v i l la g e  
even a f t e r  th e  h u sb an d 's  d ea th  i s  in te rp re te d  to  mean w illin g n e s s  on 
th e  p a r t  o f such widow to  belong to  the  h u sband 's  p a te rn a l  l i n e .
Hence i f  th e  husband i s  dead, such a  woman i s  brought w ith in  t h i s  
p a te r n a l  l i n e  f o r  purposes o f in h e r ita n c e  f o r  being  th e  only su rv iv in g  
person  c lo se ly  r e l a t e d  to  th e  deceased son. The rem aining male h e i r s  
in  th e  p a te r n a l  l i n e  a re  no t a s  c lo se  blood r e la t io n s  o f deceased a s  
the  m other. They a re  only g iven  p r i o r i t y  i f  th e  c la s s  o f blood 
r e l a t i v e s  i s  ex hausted .
3
In  Re e s ta t e  o f Gerson M ilanzi th e  mother was appo in ted  
a d m in is tra to r  o f th e  e s ta te  o f th e  deceased son who d ied  unm arried.
The D i s t r i c t  S e c r e ta r y 's  su p p o rtin g  note reco rd ed  th a t  th e  mother
 ^ In  th e  C h ipa ta  Local C ourt, "A" Grade, Case No. 101 o f 197^ 
(u n re p o r te d ) .
2 In  th e  C h ip a ta  Local C ourt, "A" Grade, Case No. 91 of 1973 
(u n re p o r te d ) .
^ In  the  C h ip a ta  Local C ourt, "A” G rade, Case No. 96 o f 1972 
(u n re p o r te d ) .
was found to  be th e  r i g h t f u l  h e i r  a f t e r  conducting lo c a l  in v e s t ig a t io n s .  
In  a l l  l ik e l ih o o d  t h i s  seems to  suggest t h a t  a l l  o th e r  p o ss ib le  
h e i r s  were n o t a v a i la b le  f o r  had i t  been o th e rw ise , th e  mother could 
no t have been d isco v e re d  a s  th e  r i g h t f u l  h e i r .
7. F a i l in g  the  m other, any su rv iv in g  e ld e s t  p a te rn a l  male r e l a t iv e  
o f th e  deceased  i n h e r i t s .  In  t h i s  ca teg o ry  f a l l  p a te r n a l  u n c les
and t h e i r  male is s u e  and indeed  a  b r o th e r 's  male is s u e .
8. F a i l in g  a l l  is su e  (a  s i tu a t io n  conceded a s  most r a r e  and 
c e r ta in ly  n o t in  th e  memory o f m o st), th e  c h ie f  ta k es  over th e  
e s t a t e  a s  bona v a c a n t ia .
P r a c t i c a l  i l l u s t r a t i o n s  o f th e  l a s t  two ru le s  a re  lack in g  due 
to  th e  im p ro b a b ili ty  o f such a  s i tu a t io n  ev er a r i s in g .  In  p r in c ip le ,  
however, th e se  ap p ear to  be r u le s  which could  q u ite  conceivab ly  be 
employed.
R ules o f in h e r i ta n c e  among the  Tonga and Luvale a re  more f l u i d  
w ith  an a p p a ren t s h i f t  from m a tr i l in e a l  em phasis ap p ea rin g . The 
s h i f t  among th e  Tonga i s  more rem arkable because th ey  have been known 
to  be s t r i c t l y  ma t r i l i n e a l  w hile  the  L uvale, n o tw ith stan d in g  being 
m a t r i l in e a l ,  have been b i l in e a l  in  in s ta n c e s  where th e  most immediate 
m aternal r e l a t i v e s  a re  e x t in c t .  F or the  Tonga th e re  i s  l i t t l e  
j u s t i f i c a t i o n  in  an  a ttem p t to  r e s t a t e  the  o rd e r of p r i o r i t y  in  th e  
s e le c t io n  o f an  h e i r  because th e  c la s s  of h e i r s  i s  no t c lo sed  or 
s p e c i f i c .  S e le c t io n  o f an h e i r  i s  by the  "mukowa" and an h e i r  i s  
s e le c te d  from  w ith in  the  "mukowa" i t s e l f .  There i s  no h e i r  ap p aren t 
t i l l  th e  e le c t io n  o f an  h e ir  i s  com plete.
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In  t h i s  s i tu a t io n  th e  most th a t  we can do i s  to  in d ic a te  th e  
c r i t e r i a  f o r  e le c t in g  an h e i r .  In  the  e le c t io n  of an h e i r  good 
c h a ra c te r  i s  th e  p rim ary  c o n s id e ra tio n . Thus s e n io r i ty  in  i t s e l f  
i s  n o t a  n ecessa ry  co n d itio n  a lth o u g h  i t  m ight co incide  w ith  good 
c h a ra c te r .  With good c h a ra c te r  being  th e  prim ary  f a c to r ,  the 
fo llo w in g  i s  a  t e n ta t iv e  guide to  the  e le c t io n  of an h e i r :
1. Nephews and b ro th e rs  a re  p re fe r re d  to  any o th e r  r e l a t iv e  
o f th e  d eceased .
2. Males a re  p re fe r re d  to  fem ales.
3 . An e x c e p tio n a lly  good c h a rac te re d  fem ale could be chosen i f  
th e re  a re  no male can d id a te s  a v a i la b le .
k,  A fem ale c an d id a te  could  be chosen h e i r  i f  she has a  male 
minor to  whom she would have to  su rre n d e r  on h is  a tta in m en t 
o f m a jo rity .
5 . Where su cc e ss io n  to  s t a t u s ,  i . e .  re p la c in g  deceased husband 
by rem arry ing  th e  widow o r  widows, may have to  occur 
s im u ltan eo u sly  w ith  in h e r ita n c e  o f th e  e s t a t e ,  th e  cand idate  
must f i r s t  be e l ig ib l e  f o r  th e  rem arriag e .
The Luvale l i k e  the Tonga a ls o  i n s i s t  on good c h a ra c te r  b u t t h i s  
c r i t e r io n  ap pears  to  be a p p lie d  to  s p e c if ic  persons in  th e  m a tr i l in e a l  
descen t group in  t h e i r  o rd e r o f p r io r i t y .  In  the  appointm ent o f an 
h e i r  th e  fo llo w in g  f a c to r s  seem to  be most re le v a n t:
1. th e  most s u i ta b le  can d id a te  i s  p re fe r re d  and s e n io r i ty  i s  no t 
n ecessa ry ;
2 . m ales a re  p re fe r re d  over fem ales a lth o u g h  in  the  case o f the 
l a t t e r  m arriage i s  n o t n e c e s sa r ily  a  b a r  to  appointm ent;
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3. c h ild re n  o f th e  deceased by v ir tu e  o f belonging  to  the m other’s
s id e  a re  on ly  considered  a s  a  l a s t  r e s o r t  in  the  absence of
a l l  p o s s ib le  h e i r s ;  and in  th e  case o f a  polygamous m arriage , 
i t  i s  th e  most s u i ta b le  c h ild  in  any house who i s  appo in ted ; 
and
4 . r e l a t i v e s  on th e  p a te rn a l  s id e  may be co n sid ered  only  in  th e  
somewhat rem ote c ircum stance of th e re  be ing  no r e la t i v e  on th e  
d e c e a se d 's  m o th e r 's  s id e .
With th e se  c o n s id e ra tio n s  in  mind, th e  o rd e r  o f p r i o r i t y  to  which 
th e  t e s t  o f good c h a ra c te r  — s u i t a b i l i t y ,  has been a p p lie d  a p p a ren tly  
fo llo w s  th e  p r in c ip le  th a t  "d escen t i s  from head, to  f e e t " .  The 
o rd e r o f d escen t i s  th u s :
1. P r im a rily  a  nephew in h e r i t s .
2 . F a i l in g  nephews, a  n iece  i n h e r i t s .
3 . F a i l in g  n ie c e s , a  m aternal uncle  i n h e r i t s .
F a i l in g  u n c le s , a  m aternal aun t i n h e r i t s .
3 . F a i l in g  a u n ts , a  b ro th e r  in h e r i t s .
6 . F a i l in g  b ro th e r s ,  a  s i s t e r  in h e r i t s .
7 . F a i l in g  s i s t e r s ,  th e  m other in h e r i t s .
8. F a i l in g  m other, th e  f a th e r  i n h e r i t s .
9. F a i l in g  f a th e r ,  a  son in h e r i t s .
10. F a i l in g  so n s, a  daugh ter i n h e r i t s .
11. F a i l in g  d a u g h te rs , any r e l a t i v e  from th e  m aternal s id e
p a r t i c u la r ly  a cq u a in ted  w ith  deceased d u rin g  h is  l i f e t im e  
i n h e r i t s .
12. F a i l in g  any such m aternal r e l a t i v e ,  any r e la t iv e  from the  
p a te rn a l  s id e  in h e r i t s .
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13. F a i l in g  a l l  r e l a t i v e s ,  th e  c h ie f  ta k e s  over th e  e s ta te  a s  
bona v a n c a n tia .
I t  must, however, be p o in te d  ou t th a t  t h i s  h ie ra rc h y  of h e i r s  
cannot be taken  too  r ig i d ly .  The requ irem en t a s  to  s u i t a b i l i t y ,  
and th e  changing s o c ia l  c o n d itio n s , a s  w i l l  appear when we look a t  
c u r re n t  tre n d s  in  th e  law, make th e  s l id e  in  th e  s c a le  o f h e i r s  a l l  
th e  more f l e x ib l e .  The im p o rtan t th in g  to  b ea r in  mind i s  th a t  
th e  Luvale a re  e s s e n t ia l ly  m a tr i l in e a l  and acco rd in g ly  to  id e n t i f y  th e  
c la s s  o f r e l a t i v e s  from which an h e i r  may be s e le c te d .
The h e i r ' s  d u tie s  and d i s t r ib u t io n  o f th e  e s ta te
The h e i r 's  o b lig a tio n s  among th e se  th re e  e th n ic  groups o f
people  vary  p a r t i c u la r ly  w ith  re g a rd  to  th e  p lace  o f th e  d e c e a se d 's
c h ild re n  in  th e  s o c ia l  s t r u c tu r e .  Among th e  Ngoni th e  r u le  a tta c h e d
to  i n t e s t a t e  in h e r ita n c e  i s  "w ith  p ro p e rty  a ls o  pass to  him (th e
h e i r )  th e  d e ce a se d 's  o b lig a t io n s  to  h is  fam ily  and dependan ts". I t
i s  th e re fo re  h is  du ty  to  m a in ta in  th e  dead m an's dependants and a l l
th o se  f o r  whom th e  deceased s to o d  in  lo co  p a r e n t i s .  In  so f a r  a s
t h i s  in v o lv e s  p u tt in g  th e  e s ta te  t o  p ro p er use  in  m eeting th ese
o b l ig a t io n s ,  i t  i s  w ell to  ask  w hether t h i s  i s  en fo rceab le  under
custom ary law. The q u es tio n  now appears moot a s  s ta tu to r y  enforcem ent
1
has been p rov ided . In  Re e s t a t e  o f John J e re  th e  mother of th e
2deceased  invoked th e  s ta tu to r y  p ro v is io n s  by seeking  th a t  d e c e a se d 's
 ^ In  th e  C hipata  Local C ourt, "A" Grade, Case No. 423 of 1972. 
(u n re p o r te d ) .
2
The re le v a n t  p ro v is io n  o f the  Local C ourts A ct, Cap. 54, 
Revised Laws, i s  s . 36 which s t a t e s :  "
(2) Whenever a  lo c a l  c o u r t has made an o rd er under sub­
s e c t io n  ( l )  a p p o in tin g  an a d m in is tra to r  o f a  d e c e a se d 's  e s ta te ,  
th e  c o u r t  may —
(a) revoke th e  appointm ent of such a d m in is tra to r  f o r  
good and s u f f i c i e n t  cause; . .
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son be removed a s  a d m in is tra to r ,  having been e a r l i e r  so appo in ted , 
f o r  u t t e r l y  n e g le c tin g  d e c e a se d 's  dependants in  h is  abuse of the  
e s ta te .  The son was acco rd in g ly  removed by re v o c a tio n  o f h is  o rd e r 
o f appoin tm ent.
I t  could  be s a id ,  however, th a t  such enforcem ent i s  confined  
only to  case s  where th e  lo c a l  c o u rt made an  o rd e r of appointm ent o f 
an a d m in is tra to r ,  and hence case s  where th e re  i s  no such o rd e r cannot 
be s im i la r ly  e n fo rced . Be t h i s  a s  i t  may, even in  cases  o f 
appointm ent o f an  h e i r  o u ts id e  th e  c o u rt, r e l a t i v e s  cou ld  en fo rce  
the  h e i r ' s  o b l ig a t io n s  by making a  f r e s h  a p p lic a t io n  to  a  lo c a l  c o u rt 
to  have somebody ap p o in ted  a d m in is tra to r  in  th e  p lace  o f th e  h e i r .
One obvious rea so n  in  support o f such a p p lic a t io n  would be abuse 
on th e  h e i r ' s  p a r t  in  th e  d isch a rg e  o f h is  o b lig a t io n s .
As f o r  th e  Tonga, a lth o u g h  in s is te n c e  i s  on m a tr i l in e a l  
in h e r ita n c e  by the  "mukowa", r e l a t i v e s  of th e  deceased such as 
c h ild re n  and f a th e r  who a re  n o t members o f t h i s  k in  group have a  
reco g n ised  and en fo rc ea b le  sh a re  in  the  e s t a t e .  Under Tonga law 
once an  h e i r  has been app o in ted , u n le ss  he i s  only succeeding  to  th e  
d e c e a se d 's  s ta tu s  (K u ly a iz in a  which e n t a i l s  rem arrying o f th e  widow 
or w idows), he i n h e r i t s  th e  e n t i r e  e s ta te  which he i s  o b lig ed  to  
d i s t r ib u te  to  th o se  e n t i t l e d .  The d i s t r ib u t io n  fo llo w s t h i s  
p ro p o r tio n : ^
C f .,  E. C olson, "P o ss ib le  R epercussions of th e  R igh t to  
Make W ills  Upon th e  P la te a u  Tonga of N orthern  R hodesia", J.A .A . 
op. c i t . ,  pp. 27-30 p a r t i c u la r ly  p . 3 0 .
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( i )  one share  to  he g iven  to  th e  f a th e r  of th e  deceased;
( i i )  one share  to  he g iven  to  a l l  the  c h ild re n  o f th e  deceased,
and in  th e  ev en t of th e re  heing  more th an  one house, one 
sh are  to  he given to  each  of th e  houses; and
( i i i )  th e  rem ainder and la r g e r  share  to  he re ta in e d  hy the  h e i r
to  he d i s t r ib u te d  in  p a r t  to  th e  "basimukowa"— members 
of th e  m a tr ik in .
i
In  Lwando Mainza v. Kanene Hatwaana th e  p l a i n t i f f  son sought to  
en fo rce  th e  c h i ld r e n 's  share  in  th e  e s ta te  of the  deceased f a th e r .
The p l a i n t i f f  son em b itte red  hy th e  d e fendan t h e i r 's  r e f u s a l  to  g iv e  
c h ild re n  th e i r  sh are  complained th a t  c h ild re n  had employed t h e i r  
lab o u r jo in t ly  w ith  th e  f a th e r  to  r e a l i s e  th e  w ealth  which now 
formed deceased ’s  e s t a t e .  He com plained f u r th e r  th a t  even f i e l d s  
were denied  them a lth o u g h  is su e  was con fined  to  th e  p e rso n a l e s t a t e .  
R ecognising the c h i ld r e n 's  sh a re , the c o u rt o rdered  th a t  c h ild re n  
be g iven  a  q u a r te r  of the  e s ta te  fo r th w ith .
As f o r  th e  Luvale, bo th  c h ild re n  and th e  widow do n o t fe a tu re  
anywhere in  p a r t ic ip a t in g  in  th e  share  of th e  e s t a t e .  C h ild ren  a re  
s t r i c t l y  a  concern o f t h e i r  m a tr ik in .
In  a l l  th e  th re e  a re a s  however, a lth o u g h  th e  widow has no 
e n ti t le m e n t in  the  deceased h u sb an d 's  p e rso n a l e s ta te ,  h e r r ig h t  
to  lan d  i s  reco g n ised  and e n fo rc ea b le . A widow i s  e n t i t l e d  to  r e t a i n  
the crop f i e l d s ,  and th e  house she occupied du rin g  th e  l i f e t im e  of




the  husband. The on ly  co n d itio n  a tta c h e d  to  t h i s  i s  th a t  she should
1
continue re s id in g  in  the  h u sband 's  v i l la g e .  She need n o t have 
c h ild re n  a lth o u g h  i f  she h as, t h i s  enhances h e r claim  and may in  
f a c t  be th e  inducem ent to  rem ain a t  th e  h u sb an d 's  p lace  to  b rin g  
the c h i ld re n  up i f  th ey  a re  s t i l l  in f a n ts .  I f  th e  widow re m a rrie s  
o u ts id e  deceased  h u sband 's  fa m ily , she f o r f e i t s  h e r p r e f e r e n t ia l  
r ig h t s  in  lan d  l e f t  by the  husband.
however,
Among the  N g o n i,/a  s p e c ia l  k ind  of garden  c a l le d  "Dimba" —
which a  man o f te n  c le a r s  in  dambos so a s  to  f a c i l i t a t e  i r r i g a t i o n
th roughou t the  y ea r i s  excepted  from th e  ca teg o ry  of th e  lan d  which
the  widow may i n h e r i t .  White does acknowledge th a t  Dimba gardens
2among th e  Ngoni a re  in h e r i te d  p a t r i l i n e a l l y . These a re  in h e r i te d  
by th e  h e i r  to  th e  deceased e s t a t e .  These gardens a re  n o t inc luded  
in  th e  crop f i e l d s  because they  a re  by th e i r  very  n a tu re  a m an's 
occu p a tio n . F encing  o f the  Dimba garden, guard ing  i t  from c a t t l e  
and monkey d e s t r u c t io n  a re  ty p ic a l ly  a  m an's b u s in e ss .
(b) The in t e s t a t e  e s ta te  o f a  m arried  woman
When a  m arried  woman d ie s  i n t e s t a t e ,  h e r e s ta te  i s  p r im a ri ly  
the  s u b je c t  of d i s t r ib u t io n  amongst h e r r e l a t i v e s .  There i s  no 
p a r t i c u la r  p re fe re n c e  of c e r ta in  r e l a t iv e s  a lth o u g h  h e r immediate 
fam ily  such as  m other and f a th e r  w i l l  in v a r ia b ly  g e t a  l i o n 's  sh a re . 
This i s  so because any of the  deceased woman's p ro p e rty  w il l  o f te n  
be in  th e  custody o f h e r p a re n ts .  Among th e  m a tr i l in e a l  Tonga and
1
F or a  sample o f widows' lan d h o ld in g s  dependent on s ta y in g  
a t  th e  h u sband 's  v i l l a g e ,  see Appendix 3. f i g s .  ( i ) - ( i i i ) .
2
See C.M.N. White, Land Tenure Report No. 3» op. cit., p. 13.
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Luvale, c h ild re n  o f th e  deceased woman a re  in c lu d ed  in  th e  category  
o f m a tr ik in . The s t a t u s  of a  m arried  woman w hile  s t i l l  l iv in g ,  as  
seen e a r l i e r ,  i s  such th a t  h e r c a p a c ity  to  a cq u ire  p ro p e rty  i s  
p r a c t i c a l l y  l im ite d  — hence th e  r e f l e c t io n  in  the  undefined  s t a t e  
o f custom ary law . On h e r  death  h e r  e s ta te  c o n s is ts  o f te n  of nothing 
more th an  what sh are  o f fam ily  belong ings th e  husband d ec id es  to  
hand over to  h e r r e l a t i v e s .  Even where the deceased woman was, as  
we have no ted , a  h o ld e r  o f a  p r e f e r e n t ia l  r i g h t  to  crop f i e l d s  and 
th e  house she occupied d u rin g  h e r  husband 's  l i f e t im e ,  th e se  do not 
c o n s t i tu te  h e r  e s t a t e .  This p ro p e r ty  w il l  on h e r d ea th  be d isposed  
of in  accordance w ith  th e  r u le s  o f d i s t r ib u t io n  which would have 
a p p lie d  had she f o r f e i t e d  o r abandoned th e  s a id  p r e f e r e n t ia l  r i g h t .  
Thus the  h e i r  to  th e  deceased  m arried  m an's e s ta te  becomes e n t i t l e d  
to  both  house and crop f i e l d s .  The j u s t i f i c a t i o n  f o r  t h i s  p o s i t io n  
i s  obvious: c o n d itio n s  upon which th e  widow became e n t i t l e d  to  t h i s
p o r tio n  o f h e r  h u sb an d 's  e s ta te  no lo n g er e x i s t  w ith  h e r d ea th .
As women,however, beg in  to  have access  to  p e rso n a l a c q u is i t io n s ,  
th e re  i s  every  reaso n  to  b e lie v e  th a t  a  l a r g e r  e s ta te  which in v i te s  
d i s t r ib u t io n  w i l l  have to  be d is t r ib u te d  a long the  same p a t r i l i n e a l  
o r  m a t r i l in e a l  l i n e s  a s  in  the  case  of a  m arried  man. Thus in  th e  
case of a  Ngoni woman in h e r ita n c e  would have to  be through the  
f a t h e r 's  l i n e  to  in c lu d e  p o s s ib le  h e i r s  such a s  b ro th e rs , s i s t e r s ,  
p a te rn a l  u n c le s , e t c . ,  exclud ing  o f course  th e  c h ild re n . In  the  case 
of the  Tonga and Luvale, in h e r ita n c e  would have to  be th rough the  
m o th e r's  s id e  such a s  nephews, m aternal u n c le s , e t c . ,  and in c lu d in g
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c h ild re n  o f co u rse . In  th i s  even t i t  would appear th a t  c h ild re n  
would have th e  p r i o r i t y  to  i n h e r i t  so long a s  th e  requ irem ent of 
good c h a ra c te r  i s  s a t i s f i e d .
(c) The i n t e s t a t e  e s t a t e  of an unm arried woman
Her e s ta te  w i l l  g e n e ra lly  fo llo w  th e  same p a t te r n  as  th a t  
of a  m arried  woman save th a t  the  emphasis in  th e  d i s t r ib u t io n  of 
h e r e s ta te  i s  e q u a lly  to  both h e r m o th er's  and f a t h e r 's  s id e s .
In  th e  ev en t o f having b eg o tten  a  c h ild , i f  such c h ild  has 
a t ta in e d  th e  age o f m a jo rity , th e  c h ild  w i l l  be p re fe r re d  a s  the 
so le  h e i r  o f th e  deceased  woman's e s t a t e .
(d) The in t e s t a t e  e s t a t e  o f an unm arried man
I f  th e  e s t a t e  i s  not la rg e  enough, d i s t r ib u t io n  among 
r e l a t iv e s  o f te n  w ith o u t any s p e c i f ic  o rd e r o r p r i o r i t i e s  s u f f ic e s  
ju s t  as  in  th e  case  o f m arried  and unm arried women. But should  
the e s ta te  be la rg e  enough, appointm ent of an h e i r  w il l  fo llo w  
the same p a t te r n  a s  in  th e  case o f a  m arried  man. I t  i s  here  
im portan t to  emphasize t h a t  amongst th e  p a t r i l i n e a l  Ngoni where 
c h ild re n  have th e  p r i o r i t y ,  any such c h ild  o f an unm arried man, 
who can be proved to  be h is  is su e  w i l l  have s im i la r  p r i o r i t y .  Such 
proof may in v o lv e  payment of "chidumo" (com pensation f o r  making an 
unm arried g i r l  p reg n an t) and th e  keeping of th e  c h ild  a t  th e  m an's 
v i l l a g e .
(e) C u rren t t re n d s  in  th e  law o f in h e r ita n c e
While Ngoni law s t i l l  m a in ta in s  th e  most v is ib le  p o n sis ten cy
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in  p a t r i l i n e a l  d escen t in  m a tte rs  r e la t in g  to  in h e r i ta n c e ,  ^ Tonga 
and Luvale law re v e a ls  a  most rem arkable s h i f t  from m a tr i l in e a l  
to  p a t r i l i n e a l  em phasis. Also a f fe c te d  among th e  Tonga i s  the  ro le  
and com position  o f th e  m a trik in  group — th e  MmukowaM. The r o le  of 
the  "mukowa" in  m a tte rs  o f in h e r ita n c e  i s  d im in ish in g  rem arkably and 
th e  Tonga p r a c t ic e  i s  c e r ta in ly  n o t in  r ig id  conform ity  w ith  what i s  
a s s e r te d  to  be th e  law . The c o u r ts ' re a c t io n s  in  l in e  w ith  c u rre n t 
Tonga p r a c t ic e  seem to  h e ra ld  a  new e ra  of d e p a r tu re  from p a s t  
t r a d i t io n  r e f le c te d  in  th e  laws o f th e  tim e. The "mukowa" has become 
a f i c t i o n  under which any two o r th re e  c lo se  r e l a t iv e s  of th e  
deceased assem ble and make b in d in g  d e c is io n s  in  re s p e c t o f an h e i r  
and d i s t r ib u t io n  o f th e  e s t a t e .
One o f th e  most i l l u s t r a t i v e  in s ta n c e s  i s  the  in h e r ita n c e  of
2the  e s ta te  o f th e  l a t e  c h ie f  Naluama of Mazabuka where a  s i s t e r
and nephew of th e  l a t e  c h ie f  appo in ted  the  e ld e s t  of th e  th re e  nephews
h e i r .  The f i e l d s  o f th e  l a t e  c h ie f  con tinued  to  be c u l t iv a te d  by
the  c h ild re n  and th e  widow. I t  i s  worth n o ting  th a t  th e se  a re  not
a l l  the  members of th e  "mukowa" who a re  e l ig ib le  to  take  p a r t  i n  th e
e le c to r a l  p ro c e ss . An extreme in s ta n c e  o f th e  complete s u b s t i tu t io n
of the  "mukowa" o ccu rred  in  S iku teka  v i l la g e ,  c h ie f  Mweemba in  
3
Gwembe. On th e  d ea th  o f an e ld e r  b ro th e r , th e re  being no "basimukowa", 
who were a t  the  tim e in  neighbouring Rhodesia, Y a  headman being  
e l ig ib le  f o r  c an d id a tu re  as  the  only  su rv iv in g  s e n io r  man c a l le d
F or an e a r l i e r  re co rd in g  o f the Ngoni Customary Law on t h i s  
s u b je c t ,  see  "Notes w ith  re fe re n c e  to  Succession  o r  In h e rita n c e "
(and cases  c i te d  th e r e in ) ,  F o r t  Jameson D i s t r i c t  Note Book, NAZ/
KDG/l Vol. 1. C f .,  g e n e ra lly , in h e r i ta n c e , Appendix 3» f i g s .  ( i ) - ( i i i ) .
2 In te rv iew  w ith  su ccesso r c h ie f  Naluama on 10/5/l975*
^ In te rv iew  w ith  Headman S ik u tek a  on 30/^/1975*
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v i l la g e  r e s id e n ts  in  h is  own v i l la g e  to  s e t t l e  the  m a tte r  of 
a p p o in tin g  him su cc e sso r to  th e  o f f ic e  and h e i r  to  th e  e s t a t e .  And 
he was a cc o rd in g ly  ap p o in ted  and confirm ed a s  such su ccesso r and h e i r .  
Y 's  grandm other was th e  e ld e r  s i s t e r  to  th e  grandm other of th o se  in  
R hodesia.
In  Mwanachingwala's a re a  o f Mazabuka, a s  an  ex cep tio n , the
ex c lu s iv e  a u th o r i ty  o f "basimukowa" in  th e  appointm ent of an h e i r
has been d en ied . I t  i s  th e re  a s s e r te d  th a t  any appointm ent needs
th e  consen t of th e  f a th e r  of th e  deceased , and th e  la c k  o f such
consent i s  a b so lu te ly  f a t a l  to  any p u rp o rted  e le c t io n .  The f a t h e r 's
consent i s  only d isp en sed  w ith  i f  he i s  n o t a l iv e .  I t  w i l l  have
emerged by now, th a t  a  d e ce a se d 's  f a th e r  i s  n o t a  member of the
d e c e a se d 's  "mukowa" and norm ally would have n o th in g  to  do w ith  the
e le c t io n  o f an h e i r .  Although t h i s  a s s e r t io n  i s  n o t in  conform ity
w ith  what has been a s s e r te d  elsew here in  th e  Southern P rov ince , i t
i s  s u rp r is in g ly  supported  by some of th e  reco rded  p ra c t ic e s  o u ts id e
th e  a re a . T his i s  re v e a le d  in  th e  persons who have tak en  p a r t  in  th e
appointm ent and th e  person  a c tu a l ly  ap p o in ted . Thus in  Re e s ta te  o f
1
L ad is lau s  Kabwata, th e  a p p lic a n t ,  a  nephew of th e  deceased, was 
supported  i n t e r  a l i a  in  h is  a p p l ic a t io n  to  be appo in ted  a d m in is tra to r  
o f d e c e a se d 's  e s ta te  by th e  f a th e r  of th e  deceased . In  h is  
su pporting  ev idence , th e  f a th e r  b o ld ly  adduced — " I  have chosen the  
a p p lic a n t to  be ap p o in ted  a s  a d m in is tra to r . Nobody w il l  c laim  th a t  
th e  a p p lic a n t  i s  n o t f i t  f o r  appoin tm ent".
 ^ In the Monze Local Court, "A" Grade, Case No. ?0 of 1975
(unreported).
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In  one o f th e  most rem arkable cases to  come b efo re  a  lo c a l
c o u r t, in  Re e s t a t e  o f Motson L w iin d i,  ^ th e  f a th e r  o f th e  deceased ,
a p a r t  from ta k in g  p a r t  in  the  appointm ent d e l ib e ra t io n s ,  was th e
a p p lic a n t  seek ing  to  be ap p o in ted  a d m in is tra to r  of h is  deceased
s o n 's  e s t a t e .  In  t h i s  th e  a p p lic a n t  f a th e r  was supported  by h is
b ro th e r - in - la w , d e c e a se d 's  m aternal u n c le , and th e  w ife , d e c e a se d 's
m other. The c o u r t  d id  a cco rd in g ly  g ra n t th e  appointm ent. S im ila r ly
2in  Re e s ta t e  o f Regina Namamba th e  f a th e r  sought to  be appo in ted  
a d m in is tra to r  of h is  deceased  d a u g h te r 's  e s t a t e .  In  t h i s  
a p p l ic a t io n  he was su p p o rted  by th e  w ife , the  m other o f th e  deceased , 
and by a  d au g h te r , th e  young s i s t e r  o f the  deceased . The 
a p p l ic a t io n  was a g a in  g ran ted  acc o rd in g ly .
In  th e se  case s  i t  i s  im p o rtan t to  note t h a t  b e sid e s  th e  
f a th e r ,  th o se  su p p o rtin g  h is  a p p l ic a t io n  a re  what c o n s t i tu te d  th e  
"mukowa" f o r  pu rposes o f in h e r i ta n c e . T his se rv es  to  in d ic a te  th a t  
th e  "mukowa" i s  becoming more o f an immediate fam ily  concern . With 
re g a rd  to  th e  s h i f t  from  th e  e x c lu s iv e  m a tr i l in e a l  d e sc e n t, o f which
th e  appoin tm ent o f a  f a th e r  a s  a d m in is tra to r  se rv es  in  p a r t  a s  such
■
I in d ic a t io n ,  c h ild re n  o f th e  deceased a re  a ls o  coming up seek ing  such
I 3I appoin tm ent. Thus in  Re e s ta te  o f Moses ffb ete , the  f i r s t  son o f th e
 ^ In  th e  Mayaba L ocal C ourt, "B" Grade, Case No. 89 of 197^ 
(u n re p o r te d ) .
2
In  th e  Monze Local C ourt, "A" Grade, Case No. 256 of 197^ 
(u n re p o rte d ) . C f .,  in  Re e s ta te  o f Kamu Muchindu, in  th e  Mazabuka 
Local C ourt, "A" Grade, Case No. 7^2 of 197^ (u n rep o rted ).
^ In the Monze Local Court, "A" Grade, Case No. 221 of 197^
(unreported).
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deceased sought to  he appo in ted  a d m in is tra to r  and in  h is  a p p l ic a t io n  
i t  i s  s ig n i f i c a n t  t h a t  he was supported  by d e c e a se d 's  m aternal 
unc le  (who h im se lf cou ld  have sought such ap p o in tm en t). The 
a p p l i c a n t 's  b ro th e r ,  one of d e c e a se d 's  sons, a ls o  supported  th e  
a p p l ic a t io n .  The c o u r t  d id  n o t h e s i t a te  to  g ra n t  th e  son the  
appoin tm ent so ugh t.
The tre n d  tow ards p re fe re n ce  f o r  c h ild re n  appears to  have 
gained  s ig n i f i c a n t  ju d ic ia l  re c o g n itio n  in  M ukachisala Lubala v. 
Mambaamba Muyangwe * a  case which came b efo re  the  Monze m a g is t r a te 's  
c o u r t .  The c o u r t was squaiELy co n fro n ted  w ith  th e  is su e  of c h i ld r e n 's  
r ig h t s  v i s - a - v i s  th e  "mukowa". The case was between neighbouring  
I l a  p a r t i e s  and n o t Tonga. I t s  im portance, however, l i e s  in  th e  
f a c t  th a t  i t  d e a ls  p r im a r i ly  w ith  th e  same is su e  on a b ro ad e r b a s is .  
The d e c is io n  i f  a ccep ted  a s  law would have ra m if ic a t io n s  on th e  
whole s u b je c t  of in h e r ita n c e  in  custom ary law . In  t h i s  case th e  
p l a i n t i f f ' s  claim  was th a t  th e  defendan t be in g  a  woman could  i n h e r i t  
h e r f a t h e r 's  e s ta te  because h e r sex p re c lu d es  h e r  from a d m in is te r in g  
a f f a i r s  o f th e  fam ily  p ro p e rly . In  t h i s  th e  p l a i n t i f f  su p ported  h is  
claim  by re ly in g  on th e  d e c is io n  o f o th e r  p e rso n s in  the  fam ily  who 
p re fe r re d  one H a rriso n , who was th e  d e fe n d a n t 's  s i s t e r ' s  son. The 
defendan t on th e  o th e r  hand, contended th a t  she was the  r ig h t f u l  h e i r  
to  h e r f a t h e r 's  e s t a t e  because she was la w fu lly  e le c te d .
In  a s se s s in g  what was th e  r i g h t  custom to  be upheld , th e  
le a rn ed  m a g is tra te , ad o p tin g  th e  E n g lish  t e s t ,  l i s t e d  the  fo llo w in g
 ^ Case No. lY/LA/19/70 (unreported).
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r e q u is i t e s  to  be s a t i s f i e d :
(a) i t  must be immemorial;
(b) i t  must be rea so n ab le ;
(c) i t  must have con tinued  w ithou t in te r r u p t io n  s in ce  i t s  
immemorial o r ig in ;  and
(d) i t  must be c e r ta in  in  re s p e c t o f i t s  n a tu re  g e n e ra lly  a s  w ell
in  re s p e c t o f th e  l o c a l i t y  where i t  i s  a lle g e d  to  o b ta in
and persons whom i t  i s  a lle g e d  to  a f f e c t .
F ind ing  a l l  th e  above co n d itio n s  s a t i s f i e d  excep t f o r  ( b ) , the
le a rn ed  m a g is tra te  h e ld :
. . . The only q u e s tio n  i s  w hether t h i s  custom has been 
reaso n ab ly  fo llow ed  in  t h i s  case . The fam ily  group 
th a t  su p p o rts  th e  p l a i n t i f f ' s  claim  has no doubt 
v io la te d  the  e x is t in g  custom by ap p o in tin g  one H arriso n , 
a  grandson of th e  deceased and a  nephew of th e  
defendan t a f t e r  th e  defendan t had been e le c te d  sim ply 
because she i s  a  woman. The custom would s t i l l  be un­
reaso n ab ly  e x e rc ise d  i f  H arriso n  was ap p o in ted  over th e  
defendan t in  th e  f i r s t  p la c e . How could  a  g ran d ch ild  
enjoy, th e  e s ta te  o f the  deceased over h is  c h ild re n ?  Such 
a custom which would throw u n ju s t  o r d isp ro p o rtio n a te  
burden on c e r ta in  people f o r  the  b e n e f i t  o f th e  money- 
hungry in d iv id u a ls  cannot be upheld . Whether o r n o t a  
custom i s  reaso n ab le  i s  a  q u e s tio n  of law f o r  th e  c o u r t.
In  app ly ing  th e  t e s t  a s  l a i d  down by the  le a rn ed  m a g is tra te , 
i t  i s  subm itted  th a t  th e  same co n c lu sio n  could  have been more 
a p p ro p r ia te ly  a r r iv e d  a t  by ap p ly in g  the  s ta tu to r y  t e s t  f o r  the  
re c o g n itio n  o f custom ary law which re q u ire s  such law, i n t e r  a l i a ,  
n o t to  be repugnant to  ju s t i c e ,  e q u ity , o r good consc ience . There 
i s  more j u s t i f i c a t i o n  in  app ly ing  t h i s  t e s t  because i t  i s  th e  only
I
See s .  16, Subord inate  C ourts A ct, cap. 45, R evised Laws.
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l e g i s l a t i v e  gu idance, and in  t h i s  i t  d isp en se s  w ith  what a re  q u ite
i r r e le v a n t  c o n d itio n s  f o r  th e  re c o g n itio n  o f custom ary law . In  a
sen se , however, th e  t e s t  o f reaso n ab len ess  i s  synonymous to  ju s t ic e
f o r  t h a t  which i s  un reasonab le  would c e r ta in ly  be repugnant to
ju s t i c e .  The c r i t e r i o n  o f immemorial a n t iq u i ty ,  a lthough  in s i s t e d
on in  r e s p e c t  o f custom under E n g lish  law, has been abandoned in
1
re s p e c t o f A frica n  custom ary law . Immemorial a n t iq u i ty  in  any
even t does n o t seem an id e a l  t e s t  f o r  a  type o f law ex p erien c in g
r a d ic a l  changes being  e x e r ted  by th e  v a rio u s  s o c ia l  and economic
c ircu m stan ces . In  Zambia th e  behav iour o f lo c a l  c o u r ts , where
t h i s  has been observed , has been to  t r e a t  immemorial a n t iq u i ty  a s
2tra c e a b le  from the  d i s t a n t  p a s t .  As to  c e r ta in ty ,  t h a t  goes 
w ithou t comment a s  being  necessary  f o r  purposes o f a sc e rta in m en t.
For what th e  d e c is io n  i s  w orth however, i t  i s  s ig n i f ic a n t  in  
th a t  th e  c o u r t  i s  e x e rc is in g  i t s  p ro p e r powers o f re c o g n itio n  o r  
d isap p ro v a l o f a  custom . In  so f a r  a s  a  custom , such a s  th e  one 
under c o n s id e ra tio n , can occasion  undue h a rd sh ip  to  s o c ia l ly  d isp la c e d  
c h ild re n  in  d e p riv in g  them of any p ro p e rty  i n t e r e s t  which they  would 
o therw ise  have en joyed had i t  no t been f o r  th e  d ea th  o f th e  f a th e r ,  
i t  i s  su b m itted  t h a t  th e  le a rn ed  m a g is t r a te 's  ho ld ing  i s  a  p ro p e r
 ^ See A.N. A l lo t t ,  "The J u d ic ia l  A scerta inm ent of Customary 
Law in  B r i t i s h  A fr ic a " , (1957) 20 M .L.R., p . 246. C f ., A. S t .  J . J .  
Hannigan, "N ative Custom, i t s  s im i la r i ty  to  E n g lish  C onventional 
Custom and i t s  Mode o f P ro o f" , / [ ”l958_/ J .A .L ., Vol. 2 , No. 2 , p . 
104.
2 See M. Gluckman, The J u d ic ia l  P ro cess  Among the  B aro tse  of 
N orthern R hodesia . M anchester U n iv e rs ity  P re s s , 1955» P» 244; and 
J .A , B arnes, "H is to ry  in  a  Changing S o c ie ty " , R hodes-L ivingstone 
Jo u rn a l, No. x i ,  1951» PP* 5 -6 .
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a p p l ic a t io n  o f th e  t e s t  "n o t repugnant to  j u s t i c e ,  e q u ity , e t c . , ” . 
C h ild ren  in  modern c o n d itio n s  a re  s o c ia l ly  d isp la c e d  because th o se  
o f t h e i r  m a tr ik in  on whom th ey  a re  supposed to  r e ly  a re  n o t only  
u n a sc e r ta in a b le  b u t too  f a r  away to  p rov ide  any m aintenance.
I f  t h i s  d e c is io n  were to  be g iven  i t s  f u l l  e f f e c t ,  i t  would
negate  th e  "mukowa's" claim  to  have e x c lu s iv e  p re fe re n ce  over a
deceased  f a t h e r 's  c h ild re n . The p la ce  o f th e  c o u r t which made t h i s
r u l in g  i s ,  however, too  low in  th e  c o u n try 's  ju d ic i a l  h ie ra rc h y  to
be o f b in d in g  e f f e c t  on c o u r ts  su b o rd in a te  to  i t ,  i . e .  lo c a l  c o u r ts .
And indeed  in  t h i s  reg a rd  lo c a l  c o u r ts  have co n tinued  to  e n te r ta in
a p p l ic a t io n s  f o r  th e  a d m in is tra tio n  o f the  e s ta te s  from persons who
a re  e n t i t l e d  w ith in  th e  realm  of the  "mukowa". Thus a p p lic a t io n s
f o r  appoin tm ent o f a d m in is tra to rs  from th e se  pe rso n s have been 
1
g ra n te d . T h is , a s  e a r l i e r  in d ic a te d , e n t a i l s  a  re c o g n itio n  th a t  
th e  p e rso n s ap p o in ted  a re  h e i r s  under custom ary law .
With th e  no ted  v a r ia t io n  in  th e  Tonga law of in h e r i ta n c e ,  i t  
seems f a i r  to  conclude th a t  a lth o u g h  th e  "mukowa" p u rp o r ts  to  have 
the  e x c lu s iv e  r o le  In  m a tte rs  o f in h e r i ta n c e , i t s  s ig n if ic a n c e  
co n tin u es  to  be w h it t le d . In  any even t th e  "mukowa" being  a lo o s e ly  
d e fin e d  group o f kinsmen s c a t te r e d  a l l  over la c k s  th e  c a p a c ity  to  
r e a s s e r t  i t s  a u th o r i ty  in  a l l  c ircu m stan ces . Thus n o t being  a  
co rp o ra te  u n i t  i t s  e x t in c t io n ,  marking a  com plete d is lo c a t io n  o f th e
See f o r  example, in  Re e s ta te  o f Stephen M ungaila, in  th e  
Katimba Local C o u rt, "B" Grade, Case No. 150 of 197** (u n re p o r te d ) ; 
i n  Re e s t a t e  o f E s te r  Ngoma, in  th e  Monze Local Court "A" G rade, 
Case No. 6^ of 197*+ (u n re p o r te d ) ; and in  Re e s t a t e  of C hindololo  
Sande, in  th e  Mazabuka Local C ourt, "A" Grade, Case No, 920 of 197** 
(u n re p o r te d ) .
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o ld  s o c ia l  o rd e r , i s  m erely a  q u e s tio n  o f tim e. The s i tu a t io n  i s  so 
f l u i d  t h a t  n o t even C oissoro*s  ^ enum eration of p r in c ip le s  o f 
e le c t in g  an  h e i r  from w ith in  th e  "mukowa" in  th e  o rd e r of 
precedence cam any lo n g e r he t r e a te d  a s  thoroughly  v a lid .
The L uvale , no le s s  th a n  th e  Tonga, have a ls o  responded to
th e  changing s o c ia l  c o n d itio n s , and t h i s  i s  a ls o  re v e a le d  in
d e c is io n s  o f th e  lo c a l  c o u r ts .  A rem arkable case ev idencing  th e
change o r swing from m a tr i l in e a l  d escen t i s  in  Re e s ta te  o f L iv e le  
2Njombi. In  t h i s  case  th e  e le c t io n ,  p reced ing  th e  a p p lic a t io n  f o r  
th e  appoin tm ent o f an  a d m in is tra to r , c en tred  on th e  f i r s t  son and a  
b ro th e r  o f th e  deceased . One, Cheche, an o th er b ro th e r  of th e  
deceased  g iv in g  th e  fam ily  v e rd ic t  in  h is  evidence in  su p p o rt of 
th e  so n ’s  a p p l ic a t io n  b e fo re  the  c o u rt said* " . . .  The vote was 
betw een th e  s a id  A d m in is tra to r and W ilson, th e  b ro th e r  of the  
deceased . But Noah Nyakaola had a  m a jo rity  of people th an  W ilson.
In  f a c t  th e  . . . A d m in is tra to r i s  a  good man in  c h a ra c te r  — th a t  
i s  why we ap p o in ted  him". S upporting  t h i s  testim ony  was an o th er 
b ro th e r ,  Samulanda, who added* " . . .  A d m in is tra to r i s  a  good man 
bo th  in  c h a ra c te r  and k in d n ess . We chose him to  tak e  over th e  
p o s se s s io n (s )  o f th e  deceased". On t h i s  evidence th e  c o u rt d id  no t 
h e s i t a te  to  a p p o in t the  chosen can d id a te  a d m in is tra to r  o f d e c e a se d 's  
e s t a t e .
 ^ See N.S. C o isso ro , The Customary Laws o f S uccession  in  
C e n tra l A f r ic a , op. c i t . , p . 80.
 ^ In the Chavuma Local Court "A" Grade, Case No. 1 o f 1973.
(unreported).
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In  Re e s t a t e  o f P e tu lu  Lufunda * and in  Re e s ta te  o f James 
2C h l l i l a , th e  course  has s im ila r ly  been fo llow ed  where c h ild re n  
o f th e  deceased  have been p re fe r re d  to  d e ce a se d 's  m aternal 
r e l a t i v e s .  In  th e  form er case , th e  f i r s t  son o f th e  deceased  in  a  
fa m ily  o f fo u r  su rv iv in g  c h ild re n  was chosen h e i r  and he sought to  
be ap p o in ted  a d m in is tr a to r .  Of s ig n if ic a n c e  in  th e  a p p lic a t io n  fo r  
appoin tm ent was t h a t  th e  a p p lic a n t  h e i r  was su p p o rted , i n t e r  a l i a , 
by a  nephew of th e  deceased , who presum ably would have been e n t i t l e d  
to  p r i o r i t y  under m a t r i l in e a l  d e sc e n t. The nephew in  h is  ev idence 
ex p ressed  th e  f a m ily 's  consensus a s  to  th e  good behav iour and 
c h a ra c te r  o f th e  a p p l ic a n t .  In  th e  l a t t e r  case th e  consensus o f 
th e  fam ily  ex p ressed  by th e  a p p l ic a n t 's  mother (who i t  must be noted  
does n o t belong to  d e c e a se d 's  ma t r i k i n )  was on th e  choice o f th e  f i r s t  
born  d au g h te r o f th e  deceased .
3
In  two o th e r  n o ta b le  cases  — Re e s ta te  o f Stephen M b ilish i
kand Re e s t a t e  o f Hudson L uneta , th e  m other and f a th e r  o f deceased  
sons r e s p e c t iv e ly  were e le c te d  h e i r s  p r io r  to  lodg ing  th e i r  
a p p l ic a t io n s  f o r  appoin tm ent a s  a d m in is tra to rs .  According to  
m a tr i l in e a l  in h e r i ta n c e ,  th e  mother i s  of course q u ite  e n t i t l e d .
* In  th e  Chavuma Local C ourt, "A” Grade, Case No. 6 o f 197^. 
(u n re p o r te d ) .
2
In  th e  Chavuma L ocal C ourt, "A" Grade, Case No. 5 of  197^• 
(u n re p o r te d ) .
3
In  th e  Chavuma Local C ourt, "A” Grade, Case No. ^  o f 197^+. 
(u n re p o r te d ) .
L
In the Chavuma Local Court, "A” Grade, Case No. 2 o f 1973*
(unreported).
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In  th e  i n s ta n t  c ase , however, she was g iven  p r i o r i t y  over more 
d i s t a n t  m aternal r e l a t i v e s  which ought to  su g g est emphasis on th e  
more immediate fa m ily . The f a th e r ,  in  th e  l a t t e r  c a se , could  a ls o  
be co n sid e red  a s  i l l u s t r a t i n g  th e  b i l i n e a l  n a tu re  o f Luvale in ­
h e r i ta n c e .  T h is , however, does n o t appear to  be th e  case because 
m ate rn a l r e l a t i v e s  who cou ld  claim  p r i o r i t y  were n o t e x t in c t .
These two case s  must se rv e  to  su g g est a ls o  t h a t  th e  h ie ra rc h y  of 
p r i o r i t i e s  amongst a  c la s s  o f h e i r s  cannot be t r e a te d  too  r i g i d ly  
a s  e a r l i e r  u rg ed .
Along t h i s  change in  in h e r i ta n c e , th e  more t r a d i t i o n a l  l i n e
o f d escen t a ls o  re a p p e a rs . Thus in  Re e s ta te  of Jo s ia h  Ndon.ji *
th e  b ro th e r  was e le c te d  h e i r  and consequen tly  o b ta in ed  th e
appoin tm ent o f a d m in is t r a to r .  The c r i t e r i o n  o f e le c t io n  here
acco rd ing  to  th e  su p p o rtin g  w itn e ss , who produced a  confirm ing l e t t e r
from  th e  v i l la g e  headman, was th e  honest c h a ra c te r  of th e  a p p lic a n t .
2S im ila r ly  in  Re e s ta t e  o f John K a lu lu , th e  s i s t e r  of th e  deceased
was e le c te d  h e i r  p r io r  to  seek ing  appointm ent a s  a d m in is tra to r .  An
example i l l u s t r a t i n g  th e  c l a s s i c a l  in h e r ita n c e  law i s  th e  case of
3
Levu Kapyololo v. Fe.ji Sam alata where a  nephew of deceased m aternal 
unc le  b rought s u i t  a g a in s t  de fen d an t, f a th e r  o f th e  p rev io u s  w ife  of
* In  th e  Chavuma L ocal C ourt, "A” Grade, Case No. 2 o f 197** 
(u n re p o r te d ) .
2 In  th e  Chavuma Local C ourt, "A" Grade, Case No. 1 of 1975 
(u n re p o r te d ) .
3
In the Chavuma Local Court, "A" Grade, Case No. 37 of 1975
(unreported).
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the uncle. The plaintiff nephew sought a refund of the dowry which 
was still outstanding long after the dissolution of the marriage 
during the uncle's lifetime as money due to the estate. The court 
upheld the plaintiff nephew's claim.
As for the Ngoni law, although there is more consistency,there
is,however,also some change in respect of a widow's rights.
Although her preferential rights have been confined to land,
increasingly widows are also asserting claims to the personal estates
of deceased husbands. The courts have upheld such claims. In Re
1
estate of Steven Mvula, a wife sought to be appointed administrator
of her deceased husband's estate. The husband was in addition to the
widow survived by five other children, apparently all infants.
Brothers of the deceased were living in towns along the line of rail.
Her application for appointment was granted. In Re estate of Adamson 
2
Soko, the wife also sought to be appointed administrator. Her 
application was supported, quite significantly, by Paramount Chief 
Mpezeni. The deceased was also survived by nine children. Although 
the court record does not indicate whether the children were infants, 
it is very likely that this is so for the mother would not compete 
against an adult son with the support and approval of the Paramount
1
In  the  C h ipa ta  Local C ourt, "A" Grade, Case No. 77 o f 1973 
(u n re p o r te d ) .
2
In  th e  C h ipa ta  Local C ourt, "A” Grade, Case No. 83 o f 1973 
(u n re p o rte d ) . C f. ,  In  Re e s ta te  o f Anderson Kangulu, in  th e  C hipata 
Local C ourt, "A” G rade, Case No. 81 o f 1972 (u n re p o rte d ); and in  
Re e s ta te  o f M arian Ngoma, in  th e  C hipata Local C ourt, "A" Grade, 
Case No. 116 o f 197^ (u n re p o rte d ) .
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C hief, who h im se lf i s  q u ite  conversan t w ith  th e  und ispu ted  p lace  of
1
th e  son in  Ngoni law . In  Re e s ta te  of S ltam b u li Chefu however, 
a l l  c h ild re n  having predeceased  th e  f a th e r ,  th e  widow sought to  be 
ap p o in ted  a d m in is tra to r  as  h e ir  to  deceased husband*s e s t a t e .  The 
a p p l ic a t io n  was du ly  g ran ted .
In  th e se  ap p aren t v a r ia t io n s  in  the custom ary law, lo c a l
c o u r ts  appear to  have adopted a  wise course o f a c t io n . In  accord
w ith  th e  p ro v is io n s  o f th e  Local C ourts A ct, lo c a l  c o u rts  e n te r ta in
2a p p lic a t io n s  from "any p ro p e rly  in te r e s te d  p a r ty "  in  th e  e s t a t e .
In  t h i s ,  lo c a l  c o u r ts  r e ly  e n t i r e ly  on th e  ev idence o f th e  a p p lic a n t
who has to  be supported  by a  number o f r e l a t i v e s  w ith  a  p ro v iso  t h a t
th e  o rd e r of appointm ent i s  delayed  from  ta k in g  e f f e c t  im m ediately
3
so th a t  i f  th e re  i s  o p p o s itio n  t h i s  can be lodged . In  th e  c o u rt 
re c o rd s  perused , no such o p p o s itio n  ev er seems to  have been lodged.
T his approach i s  commendable in  t h a t  lo c a l  c o u rts  cannot be 
charged w ith  encouraging and making a  law which does not n e c e s sa r ily  
correspond to  p e o p le ’s  p r a c t ic e .  In  C hipata  i t  was emphasized th a t  
a lth o u g h  th e  lo c a l  c o u r t i s  aware t h a t  under Ngoni law a s  has been 
known over the  y e a rs , th e re  i s  no p lace  f o r  th e  widow to  i n h e r i t  th e
 ^ In  th e  C hipata Local C ourt, "A" Grade, Case No. 90 o f 1972 
(u n re p o r te d ) .
2
See s .  3 6 ( l ) ,  cap. 5^» Revised Laws.
3
For p ra c t ic e  d i r e c t io n s  in  t h i s  re g a rd , see I n te s t a t e  
Succession  in  Local C o u rts , J u d ic ia l  C irc u la r  No. ? o f 1967.
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husband 's  e s ta te  in  p re fe re n ce  to  p a te rn a l  r e l a t i v e s ,  th e  only way 
ou t o f the  predicam ent i s  to  a s c e r ta in  th e  fam ily  d e s ir e  on th e  
m a tte r. I f  th e  fam ily  approves th a t  th e  widow should  i n h e r i t ,  i t  
i s  n o t f o r  th e  lo c a l  c o u rt to  s u b s t i tu te  t h i s  exp ressed  d e s i r e .  ^
In  the absence of any opposing a p p l ic a t io n s ,  th e  exp ressed  fam ily  
d e s ire  f o r  th e  widow to  in h e r i t  must be an a c c u ra te  r e f l e c t i o n  of 
c u rre n t tre n d s  in  th e  custom ary law .
In  concluding on the  custom ary law of in h e r i ta n c e  we might 
urge th a t  tre n d s  in  th e  law in v i te  a t te n t io n  shou ld  o v e ra l l  land  
reform s be contem plated by Government. I t  i s  necessa ry  in  such
2reform s to  r e f l e c t  a ls o  c u rre n t developm ents in  th e  custom ary law . 
Two m ajor im pressions should  be noted  in  the  custom ary law o f 
in h e r ita n c e . The r u le s  o f in h e r ita n c e  p r im a r i ly  do not reco g n ise  
th e  need to  d is t in g u is h  between th e  p e rso n a l and r e a l  p ro p e rty  of 
the  deceased  which form s d e c e a se d 's  e s t a t e .  And the  re c o g n itio n  of 
the  immediate fam ily  a s  opposed to  th e  ex tended fam ily  has had th e  
e f f e c t  of in flu en c in g  th e  s h i f t  from m a tr i l in e a l  to  p a t r i l i n e a l  
in h e r i ta n c e .
In te rv iew  w ith  Local C ourt J u s t ic e s  — A.P. P h i r i  
(P re s id e n t)  and B.C. Tembo, 2 3 /? / l9 75t
2 For the appeal fo r  l e g i s la t iv e  reform in  t h is  regard, see
Chapter 10 a t  p.
DEVELOPMENT OF THE LAND TENURE SYSTEM: 1924 -  1975
In  t h i s  p a r t  we look a t  th e  development o f th e  lan d  ten u re  
system  in  th e  t e r r i t o r y # The review  covers both  th e  c o lo n ia l  
and p o s t independence periods*  In  th e  form er p e rio d  (1924 -  
1964), we tr a c e  th e  p o lic y  o f  lan d  re s e rv a tio n  fo r  the  two 
r a c i a l  groups -  namely th e  Europeans and A fric a n s . A ll th e  
f a c to r s  behind t h i s  p o lic y  and i t s  im plem entation , cu lm in a tin g  
in  the  c re a t io n  o f  R eserves, T ru st lan d  and Crown lan d , 
a re  ex p lo red . The post-independence  p e rio d  (1964-1975) 
e v a lu a te s  how much o f th e  c o lo n ia l  h e r i ta g e  has been 
r e ta in e d  o r m od ified .
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CHAPTER 3 
1 NATIVE RESERVES1 — 192^193**-
The f a c to r s  in f lu e n c in g  lan d  p o l ic ie s  in  the  e a r ly  
c o lo n ia l  p e rio d  were fo u r fo ld  -  th e se  were th e  i n t e r e s t s  
o f (a ) the  im p e r ia l  Government (b) The B r i t i s h  South A frica  
Company or i t s  a ss ig n  ees(c ) The European s e t t l e r s  and (d) 
the  A frican  p o p u la tio n . At tim es th e se  i n t e r e s t s  might 
a l l  c o n f l ic t  one w ith  th e  o th e r ,  a t  tim es , though r a r e ly ,  
they  might a l l  be c o - in c id e n ta l .  On th e  whole, however, 
th e  Im p e ria l Government, the  B r i t i s h  South A frica  Company 
and th e  s e t t l e r s  were a l l  in te r e s te d  in  th e  economic 
development o f  th e  la n d . I t  was the  p u r s u i t  o f th i s  
common i n t e r e s t  th a t  le d  to  c o n f l ic t s  w ith  the  i n t e r e s t s  o f 
th e  indigenous p o p u la tio n . The B r i t i s h  South A fric a  Company 
g ra d u a lly  l o s t  i t s  power b ase ; l a t e r  s t i l l  the  v o ices  o f  the  
s e t t l e r s  became le s s  f re q u e n tly  heard  as  A frican s  o b ta in ed  
more p o l i t i c a l  power. At a l l  s ta g e s , th e re  was s t r i c t  c o n tro l 
o f lan d  by th e  S ta te ,  b u t th e  in f lu e n c in g  f a c to r s  changed as 
the power bases changed, so th a t  today th e  S ta te ,  in s te a d  o f 
heeding the  i n t e r e s t s  o f the  B r i t i s h  South A fric a  Company 
o * th e  s e t t l e r s ,  i s  concerned to  give p r i o r i t y  to  th e  needs 
o f th e  indigenous p o p u la tio n .
In  th e  e a r ly  days o f  t h i s  cen tu ry  th e  p o lic y  o f land  
re s e rv a tio n  could  be seen  e i th e r  as  th e  d e s ire  fo r  r a c i a l  
s eg reg a tio n  or as  a  genuine a ttem p t to  accommodate th e  v ary ing  
economic and s o c ia l  i n t e r e s t s  in  lan d .
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The South African model s in ce  1903 had become 
rep resen ta tive  o f the former as Lord H ailey has w ritten :
". . . Land d is tr ib u tio n  now became an important aspect
o f  the p o licy  o f  segregation  which has s in ce  held the f i e ld
ti 1
in  the Union, • • • Whether th is  was to be the ra tio n a le
o f  the scheme in  Northern Rhodesia could only be te s ted
aga in st the background o f  experience. Mackenzie-Kennedy,
when a Native Commissioner in  the te r r ito r y , expressing
u n o ff ic ia l  v iew s, but n on eth eless r e f le c t in g  the th inking
o f some o f f i c i a l s ,  appeared to d is tin g u ish  th e terr ito ry  *s
scheme. The emphasis, he in s is te d , was on providing
permanency o f land r ig h ts  for the A frican, without which
r e a l progress was im p ossib le. But he a lso  wished reserves
2to  have access to c iv i l i s a t io n .
This, however, did not g ive a comprehensive p ictu re  
because i t  ignored the p lace  o f European in te r e s ts  which was 
an important fa c to r  in  the development o f  the p o licy  o f  
reserv es . The f i r s t  such scheme was to r ev e a l, inter- a l i a , 
the s ig n ifica n ce  o f  European in t e r e s t s .
See Lord H ailey , An African Survey, Oxford U n iversity  P ress , 
1938, a t p . 721* Cf** PP* 805 e t  seq . ^or the o r ig in  
o f the Louth African pattern  o f reserv es , c f . ,  Lord 
Lugard, The Dual Mandate in  Tropical A fr ica , op. c i t . ,  
Chapter XV, pp. 302-332.
See Mackenzie-Kennedy "On the Improvement o f N ative V illa g e
L ife  and Kindred Topics" Paper read a t the General M ission  
Conference o f Northern Rhodesia held  a t Kafue in  June 192*t, 
pp. 6 -7 . CO 793/6 .
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A. The E ast Luangwa D i s t r i c t  R eserves: The P ioneer Scheme
This p a r t  o f  the t e r r i t o r y ,  now p a r t  o f the  E aste rn  
P ro v in ce , has been o f  much concern to  th e  B r i t i s h  South A fric a  
Company during  i t s  p e rio d  o f  a d m in is tra tio n  because o f  th e  
f e a tu re s  which d is tin g u is h e d  i t  from th e  r e s t  o f th e  t e r r i t o r y .
The absence o f  a  lan d  te n u re  system added to  th e  a n x ie ty  
o f a  European farm er w ith  in c re a s in g  c a t t l e  s to c k . This was 
coupled w ith  th e  imminent growth o f A frican  p o p u la tio n .
This in c re a se  in  A frican  p o p u la tio n  had p r e c ip i ta te d  th e  
dem arcation o f a  p ro v is io n a l re s e rv e  as  e a r ly  as 190*t.
D is s a t is f ie d  w ith  th e  adequacy o f th e  arrangem ent from th e
view p o in t o f  the  A frican  p o p u la tio n , th e  High Commissioner
2fo r  South A frica  d id  n o t approve th e  p ro p o sa l. With t h i s
s e t  back the  rem oval o f  A frican s  in to  th e  p ro v is io n a l re s e rv e
could  only  be e f fe c te d  on u n o f f ic ia l  fo o tin g  as th e re  was no
3
le g a l  backing fo r  such rem oval.
The problem had m erely been d e fe rre d  and on th e  assum ption 
o f  d i r e c t  B r i t i s h  r u le  th e re  was a com pelling need fo r  d e te rm in a tio n  
o f p o lic y .
See R eport o f  th e  Land Commission (E ast Luangwa D i s t r i c t )
P o r t Jameson (now C hipata) Feb. 2 9 th , 1904. Appendix 
to  North C h arte r lan d  Concession In q u iry  R eport, op. c i t .
2
See Bigh Commissioner fo r  South A fric a  to  A d m in is tra to r,
N orthern  R hodesia, D espatch No.39 o f  1913* Appendix to  the  
N orth C h arte rlan d  Concession In q u iry  R eport, op. c i t . C f , ,  
i b i d . , R esiden t Commissioner, N orthern  Rhodesia to  High 
Commissioner, D espatch No. 28 o f  1913*
■z
See Memo by R ichard Goode (Deputy A d m in is tra to r) to  High
Commissioner No. 37 in  Appendix to  th e  North C h arte r lan d  
Concession In q u iry  R eport, op. c i t .
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(i) Policy of land reservation on assumption of direct 
British Administration 
Stanley, the territory's first Imperial Governor, did not 
take long in deciding on a policy of creating reserves for the 
Africans. In this he was well equipped with his experience in 
the administration of the Bechuana Territories as High 
Commissioner and as Resident Commissioner for Northern Rhodesia 
in Salisbury (Southern Rhodesia). Stanley stated that 
demarcation of reserves in this area was prompted: (a) by a
need for an assurance that there would be sufficient suitable 
land for permanent occupation by Africans, as population there 
was more dense than elsewhere in the territory; and (b) the 
need to give the North Charterland Company definite knowledge, 
to which they were entitled, of what land within the concession 
was at its disposal for its own purposes.^
The Colonial Office reaction to the idea was not adverse.
On the other hand the Colonial Office was more inclined to maintain 
no marked difference in policy between this district and 
neighbouring Nyasaland as suggestions to facilitate partition of 
Northern Rhodesia could be carried out. The Nyasaland idea was 
very attractive to the Colonial Office. Though still in its 
formative stage, essentially the idea was that the country was a 
native territory and Europeans' presence was to be treated as
For Stanley's first hint on this policy, see Minutes of an 
"indaba" held at For Jameson (now Chipata) on 12/7/1924. 
Enclosure in Stanley to Thomas, Despatch No. 215 of 2/8/1924. 
CO 795/2269/24. Cf. The Livingstone Mail, Thursday, July 31* 
1924.
2
Cf., R. Palmer, "Land in Zambia", in Zambian Land and Labour 
Studies, vol. 1, A Palmer (ed.), National Archives 
Occasional Paper No. 2., 1973» at p.58.




e x c e p tio n a l. N ev erth e le ss  th e  C o lo n ia l O ffice  was n o t
i n s i s t e n t  on t h i s ,  as i t  was s a t i s f i e d  th a t  a  p o lic y  o f
r e s e rv e s  would ach ieve  th e  same o b je c t ,  the  d if fe re n c e  being
one o f  emphasis o n ly . This em phasis, a lthough  n o t f u l l y
a p p re c ia te d  a t  th e  tim e, was c e r ta in ly  s ig n i f ic a n t  fo r  in
i t  la y  th e  a t t r a c t io n  fo r  s e t t l e r s .
A N ative  R eserves Commission was appo in ted  on 10th
O ctober 192**, w ith  th e se  term s o f re fe re n c e :
To examine the  N ative R eserves w ith in  the  
D i s t r i c t ,  having s p e c ia l  re g a rd  to  the  
s u f f ic ie n c y  o f  land  s u i ta b le  fo r  a g r ic u l tu r a l  
and p a s to r a l  requ irem en ts  o f the  n a t iv e s ,  
in c lu d in g  in  a l l  cases  a  f a i r  and e q u ita b le  
p ro p o r tio n  o f sp rin g s  o r permanent w ater and 
b e a rin g  in  mind n o t on ly  th e i r  p re se n t r e q u ire ­
m ents, bu t t h e i r  p robab le  fu tu re  n e c e s s i t i e s  ^
consequent on th e  growth o f  n a tiv e  p o p u la tio n . . . .
The com position o f  t h i s  Commission c o n s is te d  o f  M acdonell
C . J . , a  judge o f the  High C ourt; J .N . P h ipps, a  lo c a l
European farm er; and E.H. P oo le , a  D i s t r i c t  Commissioner.
In  seek in g  approval from th e  C o lo n ia l O ff ic e , Governor
S ta n le y  advanced reaso n s fo r  appointm ent o f  th e se  members to  th e
3
Commission. He f e l t  th a t  M acdonell, C .J . ,  had s u i ta b le  
ju d i c i a l  s tan d in g  which w arran ted  making him chairm an o f  the
1 See M inutes o f Downie o f 8/9/192**. CO 795/2269/2 .
^ See Govt. N otice No. 155 o f 192**. For C o lo n ia l O ffice  
ap p ro v a l o f term s o f re fe re n c e , see T eleg . No. **6189 o f
192**. co 795/2269.
^ See H .J . S tan ley  to  S e c re ta ry  o f S ta te  J .H . Thomas, 
D espatch No. 235 o f  10/8/192** CO 795/2269/2 .
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Commission. Phipps was p re fe r re d  as be ing  p robably  a ccep tab le  
to  both  the  lo c a l  European community and th e  North C h arte rlan d
Company. P oo le , f^om th e  N orthern  R hodesia G overnm ents p o in t
\
o f view , was deemed s u i ta b le  as  a  government a d m in is tra to r  in
the  D i s t r i c t ,  be ing  w ell equipped w ith  knowledge o f  lo c a l  
1
A frican s  who could  be e n tru s te d  to  watch v ig i l a n t ly  over t h e i r  
i n t e r e s t s .
The C o lo n ia l O ffice  accep ted  th e  appointm ents as  be ing  
2based on sound grounds. The Commission proceeded to  c a r ry  o u t 
i t s  work o f determ in ing  which a re a s  were to  be c o n s t i tu te d  
re se rv e s  fo r  th e  ind igenous p o p u la tio n . In  t h i s  ta s k  i t  was 
o u ts id e  th e  term s o f  re fe re n c e  to  determ ine w hether re s e rv e s  
were d e s ira b le  and accep tab le  o r n o t. Evidence was in v i te d  
from the No r th  C h arte rlan d  Company, th e  lo c a l  European s e t t l e r s ,  
and A fric a n s , re p re se n te d  by e i th e r  c h ie f s  or headmen. The 
company's evidence was m erely one o f  d e ta i le d  lo c a l  d a ta  and 
su g g es tio n s  which would a s s i s t  the  Commission's work. Both 
European s e t t l e r s  and A fricans adduced evidence in  re s p e c t o f 
the  land  they  reg arded  a s  s u i ta b le  to  meet t h e i r  req u irem en ts .
The only  p o in t o f d if fe re n c e  which emerged was as to  th e  
s iz e  o f th e se  proposed re se rv e s  and t h e i r  lo c a t io n  v i s - a - v i s  
European s e tt le m e n ts . One view w e ll p re se n te d  by H. G oodhart,
See H .J . S tan ley  to  S e c re ta ry  o f S ta te  J .H . Thomas, Despatch 
No. 233 o f 1 0 / 8 / 1 9 2 C0795/2269/2
See C o lo n ia l O ffice  m inutes d a ted  10/8/l92*f C 0795/2269/2/
Eor the Company's ev idence, see  J .B . B ruce, Company Manager, 
NAZ/ZP1/1/5 p p .96 e t  s e q .
1
a p la n ta r  in  th e  D i s t r i c t ,  was to  c re a te  sm a lle r r e s e rv e s . 
This view was shared  by many o th e r  s e t t l e r s .  Three rea so n s  
were advanced fo r  t h i s  p ro p o s it io n . The f i r s t  was th a t  in  the  
even t o f  n a tiv e  tro u b le  i t  was e a s ie r  to  o rg an ise  defence fo r  
s e t t l e r s  a g a in s t  sm a lle r r e s e rv e s .  The second was th a t  t h i s  
would perm it the  fo rm ation  o f  con tinuous b locks o f  European 
farm s, thereby  en su rin g  th a t  a t  l e a s t  each farm er had an 
immediate ne ighbour. The th i r d  was th a t  t h i s  ensured an 
e f f i c i e n t  supply  o f  lab o u r in s te a d  o f  having s c a t te r e d  v i l l a g e s  
over a  la rg e r  a re a . C ap tain  Graham^ o f  the N orthern Rhodesia 
P olice ,how ever, r e fu te d  th e  arguement w ith  reg a rd  to  de fen ce .
He argued th a t  defence depended on good ro ad s  which th e  D i s t r i c t  
had. Thus i f  European s e tt le m e n ts  were on e i th e r  s id e  o f  the  
main ro a d s , he added, in  the  even t o f  tro u b le  they  cou ld  be 
p icked  up by motor tr a n s p o r t  to  a  r a l ly in g  p o in t in  th e  F o r t 
Jameson tow nship, the  c e n tre  of th e  D i s t r i c t .  In  t h i s  p ro p o sa l 
he was opposed to  s c a t te r e d  farm s.
A frican  o p in ion  on th e  o th e r  hand favoured  la r g e r  re s e rv e s  
to  m ain ta in  e th n ic  homogenity. In  t h i s  arrangem ent they  were no t 
opposed to  re se rv e s  being  c lo se  to  European se tt le m e n ts  fo r  
purposes o f  supply ing  la b o u r . In  the  supply  o f lab o u r to
European farms th e  c h ie f s  and headmen saw a source o f  income fo r
3
t h e i r  peop le .
1 See NAZ/ZP/1/5 p . 87 .
^ I b id . , a t  p . 69 .
^ See in  p a r t i c u la r  the  evidence o f C hief Mkanda ( a t  p .8 0 ) ;  
and C hief Mwanjabantu ( a t  p . 33)*
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The Commission re so lv ed  th i s  c o n f l i c t  o f views by
favouring  the  c re a t io n  o f  la rg e r  r e s e rv e s , accep tin g
C aptain  Graham*s argument and A frican  op in ion  as to  e th n ic
horaogenity. In  c re a t in g  la r g e r  re s e rv e s  th e  Commission
sought to  avoid  d is tu rb in g  t r i b e s  which had a lread y  s e t t l e d
1
in  p rev io u s  p ro v is io n a l r e s e rv e s . Where?however1th e
Commission found i t  d e s ira b le  to  a l t e r  the  boundaries , i t  d id  
recommend a l t e r a t i o n .
The Commission came o u t w ith  i t s  re p o r t  on suggested
dem arcations w ith  the theme o f com plete ex c lu s io n  o f  Europeans,
2in c lu d in g  m is s io n a r ie s ,from the  re s e rv e s . I t s  Chairman, 
M acdonnell, C .J . ,  saw in  th e  re se rv e  an o p p o rtu n ity  fo r  the  
e v o lu tio n  o f  s e l f  government w ith  a u th o r i ty  being  in  th e  
c h ie f  and headman. He was anxious to  avo id  the s i tu a t io n  
a r i s in g  whereby m issions a lso  could  be seen  as an a u th o r i ty
3
and th e re fo re  be in  com p etitio n  w ith  the  c h ie f  and headman.
In  a ttem p tin g  to  p rov ide  th e  ad m in is tra tiv e n ac h in e ry  o f  th e
scheme, the  Commission seems to  have gone beyond i t s  term s o f
re fe re n c e : dem arcation o f  adequate  lan d . As to  th e  adequacy
o f the  r e s e rv e s , th i s  recommendation in  re s p e c t o f one a re a
was v ig o ro u s ly  challenged  by the  A nglican Bishop o f the  
kt e r r i t o r y .  M acdonell, C . J . , d id  n o t h e s i t a te  to  concede to
th e  c h a llen g e , co n fess in g  th a t  th e  B ish o p 's  r e v e la t io n s  had n o t
I 5
; been brought to  th e  a t te n t io n  o f  the  Commission.
'i
f -------------------------------------------------
1! See N ative R eserves Commission R eport, ( E a s t  Luangwa D is t r i c t )
1925 N A Z/zPl/l/1 p a rs  35 and 36, For the  o r ig in  o f p ro v is io n a l 
re s e rv e s , see  p.Z© 4 su p ra .
For th e  Commission R eport, see  Despatch No. o f  5 /9 /1925 
p a r t i c u la r ly  s s .  73, 7^ & 75. CO 795A 5621/25.
^ See M acdonell to  Green o f  30/10/1925. CO 795/^9628.
See enclosu re  (2) in  S tan ley  to  Amery,Conf• (k)  o f 5 /9 /1 9 2 5 .
CO 795A 5663/25.
■______________ 5 See M acdonell, C . J . , t o  Green o f  7/11/1925.CO 795/49628/25._____
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This concession  can on ly  be taken  as the  e a r l i e s t  in d ic a t io n  
th a t  the  Commission d id  n o t p o ssess  adequate f a c i l i t i e s  to  
accom plish i t s  assignm ent.
On th e  more fundam ental is su e  o f  e x c lu s io n , S tan ley  
vehem ently d isag reed  w ith  the  Commission's recom m endations. 
Conveying h is  d isap p ro v a l to  th e  C o lo n ia l O ff ic e , S tan ley  
observed:
. . .  While I  agree  w ith  th e  p r in c ip le  th a t  a  N ative 
R eserve should  n o t be "a  p lace  in  which a European 
can p o sse ss  o r a cq u ire  d o m ic ile" , I  am n o t p repared  to  
go to  the  le n g th  o f su p p o rtin g  in  t h e i r  e n t i r e ty  the
recommendations . . .  I  can conceive o f c ircum stances
in  which the  i n t e r e s t s  o f th e  n a tiv e s  might be p re ju d ic ed  
r a th e r  than  served  by th e  u n q u a lif ie d  ex c lu s io n  o f  a l l  
Europeans . . .
To the  c o n tra ry  he proposed th a t  "persons o th e r  than  n a tiv e s "  -
(a  term r e f e r r in g  to  Europeans) -  should  n o t be p e rm itte d  to
acq u ire  any i n t e r e s t  in  re se rv e d  land  excep t on having
1s a t i s f i e d  th e  fo llo w in g  c o n d itio n s :
(1) th a t  p r io r  consen t o f  a  lo c a l  headman or c h ie f  be o b ta in ed
(2) th a t  th e  in ten d ed  purpose fo r  which lan d  was to  be used
was c le a r ly  d e fin ed  and th e  governor s a t i s f i e d  th a t  i t  was 
in  the  b e s t i n t e r e s t s  o f  th e  lo c a l  p o p u la tio n ;
(3) th a t  th e  a re a  in  q u estio n  was n o t unreasonably  la rg e r  than  
was considered  n ecessa ry  fo r  the  pu rpose , and in  any 
event was n o t to  exceed 50 a c re s  w ithou t o b ta in in g  s p e c ia l
p r io r  consen t o f the  S e c re ta ry  o f S ta te ;
(*t) th a t  th e  ten u re  by perm it so g ran ted  by the  governor was 
n o t to  exceed ten  y e a rs , and would be renew able on consen t 
be ing  given by th e  headman or c h ie f ;  and
See S tan ley  to  Amery, D espatch No. 26 o f 12/1/1926. 
CO 795/X1if2i+.
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(5) th a t  th e  governor would have u n fe tte re d  d is c r e t io n  to  
re fu s e  the  g ra n t o r renew al th e re o f  w ithou t fu rn ish in g  
reasons*
His on ly  agreem ent w ith  th e  Commission was th e  government *s r i g h t  to
1take t r a c t s  o f  lan d  in  re s e rv e s  fo r  government s ta t io n s*
The p o lic y  o f  se g re g a tio n , in  p r in c ip le  a t  l e a s t ,  was 
r e je c te d  and t h i s  appears to  have been th e  o f f i c i a l  view o f 
th e  t e r r i t o r y 's  a d m in is tra tio n . In  t h i s  re g a rd  T ag art,
S e c re ta ry  fo r  N ative A f fa ir s ,  rev iew ing  th e  Commission's r e p o r t  
shared  s im ila r  views* D isapproving o f s e g re g a tio n , he rem arked:
• * . I t  might be i n t e r e s t in g  to  experim ent w ith  
so extreme a p o lic y  o f se g re g a tio n , b u t i f  i t  be 
once adm itted  th a t  c o n ta c t a t  c e r ta in  p o in ts  w ith  
European c iv i l i z a t i o n  i s  b e n e f ic ia l ,  i t  would, i t  
i s  su b m itted , be too hard  on th e  n a tjv e  to  f e t t e r  
h is  T ru stees  to  th e  e x te n t proposed*
The M issionary  view as exp ressed  by the  Anglican Bishop was
eq u ally  h o s t i l e  to  the  id e a  o f having m iss io n a r ie s  excluded 
3
from reserv es*  T h is, however, does n o t appear to  have been 
one m ajor in flu en c e  behind th e  N orthern  Rhodesia Governm ent's 
r e je c t io n  o f s e g re g a tio n . Independen tly  o f t h i s  o p in io n ,
S tan ley  had decided a g a in s t  the  p ro p o sa ls  on th e  b roader b a s is  
o f  p re ju d ic e  to  th e  A frican  in t e r e s t s  a r i s in g  from in d is c r im in a te  
exclusion*
' i
See S tan ley  to  Amery, Despatch No* 26 o f 12/1/1926, p a r .  9« 
CO 795Al*t2*f.
2 See Minute o f T ag a rt, E nclosure in  S tan ley  to  Amery, Conf*
W  o f 5 /9 /1925 . CO 795A 5663/ 25 .
^ I b i d . , Enclosure o f Memo on th e  ex c lu s io n  o f  European 
M iss io n a rie s  from a R eserve.
In  p re se n tin g  th e  o f f i c i a l  view S tan ley  persuaded  th e  
C o lo n ia l O ffice  to  approve the  Commission's r e p o r t  as  m od ified .
A ll th a t  now rem ained was j u s t  a  form ula to  implement th e  
m odified  p roposals*
( i i )  Formula o f  re s e rv a t io n  and n a tu re  o f  i n t e r e s t  in ten d ed
S ta n le y  had a lre ad y  in d ic a te d  h is  p re fe re n ce  fo r  c o n s t i tu t in g
re s e rv e s  and v e s tin g  them in  the  S e c re ta ry  o f S ta te  by O rd e r- in -  
2C ouncil. I t  was f e l t  in  th e  C o lo n ia l O ffice  th a t  no marked
d if fe re n c e  ever e x is te d  between a  lo c a l  o rd inance  and an
O rd er-in -C o u n c il, o r indeed  in  v e s tin g  th e  re se rv e s  in  th e
S e c re ta ry  o f S ta te ,  a s  opposed to  the  Southern Rhodesia O rd e r- in -
Council o f  1920 which v e s te d  re se rv e s  in  th e  High Commissioner fo r
South A fr ic a . However, S i r  J* R is le y , th e  C o lo n ia l O ffice  le g a l
e x p e r t, was ab le  to  i n t e r p r e t  th e  r a t io n a le  behind S ta n le y 's  p re fe re n c e .
He thus m inuted:
Although an O-in-C i s  o f  course  te c h n ic a l ly  no 
more b ind ing  than  an O rdinance and i s  eq u a lly  
s u s c e p tib le  o f  a l t e r a t i o n ,  I  should  th in k  th a t  th e  
n a t iv e s  could  be d isposed  to  see in  an 0 in  C th e  
p e rso n a l a c t  and guaran tee  o f  His M ajesty and 
cou ld  f e e l  more secu re  in  t h e i r  r ig h t s  than  they  
cou ld  under a  lo c a l  o rd in a n c e .3
if
Although G reen 's  view was fo r  m a in ta in in g  co n sis te n cy  w ith  th e
South Rhodesian model in  case  th e  ra ilw a y  s t r i p  o f N orthern
5
Rhodesia was lin k e d  to  Southern R hodesia, the  consensus 
o f the  C o lo n ia l O ffice  was in  favour o f  S ta n le y 's
 ^ See S e c re ta ry  o f  S ta te  to  Governor, T eleg . o f  12/2/1927*
CO 795/ 18176/ 16 .
2
See Despatch No. 26 o f 12/1/1926, p a r .  10. n o te  1 , p . 208 su p ra .
3 See M inutes o f S i r  J .  R is ley  o f 2 /10 /1926 . CO 795/1424/26.
if
Green was an o f f i c e r  fo r  A frican  A ffa ir s  in  th e  C o lo n ia l O ff ic e .
^ See M inutes o f  Green o f  4 /10 /1926 . CO 795/1424/26.
C f . ,  T a i t 's  M inutes o f  5 /10 /1926 . I b id .
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p ro p o sa l. N eedless to  say G reen 's  a n t ic ip a t io n  cou ld  w e ll 
have been taken  care  o f  by amending th e  O rd e r-in -C o u n c il, and 
v e s tin g  re se rv e s  in  th e  two t e r r i t o r i e s ,  whenever occasion  
a ro se , in  one a u th o r i ty .  The C o lo n ia l O ffice  in s t ru c te d  
th e  Governor to  proceed w ith  th e  d r a f t in g  o f the  Order in  
C ouncil.^
As to  th e  n a tu re  o f  the  lan d  i n t e r e s t  to  be re se rv e d ,
S tan ley  had in d ic a te d  a lre ad y  a s im ila r  p re fe re n ce  fo r  a fee
sim ple . He was in c lin e d  to  c re a te  such an i n t e r e s t  so as  to
p rev en t re n d e rin g  the  e n t i r e  scheme nugatory  due to  p o s s ib le
m ining o p e ra tio n s  in  th e  r e s e rv e s . Thus he inform ed th e  C o lo n ia l
O ffice  o f h is  view s:
. . .  we a re  agreed  in  th in k in g  th a t  th e  r i g h t  
re se rv ed  to  i t s e l f  by th e  Crown ( in  i t s  Agreement 
o f . . . 1923, w ith  th e  BSA. Co.) to  s e t  a p a r t 
such . . .  R eserves in  th e  a re a  o f  the  N orth 
C h arte rlan d  Concession as th e  Crown may deem p ro p e r, 
must be a  r ig h t  to  v e s t  in  i t s e l f .  . . fo r  th e  
purposes o f  R eserves th e  fee  sim ple in  th e  land  so 
s e t  a p a r t ,  a s  o therw ise  the  use and enjoyment o f such 
land  by th e  n a tiv e s  . . .  could  be ren d ered  nugato ry  
by m ining o p e ra tio n s .
To achieve th i s  end S tan ley  suggested  ig n o rin g  any in s e r t io n
o f a  s p e c if ic  p ro v is io n  in  the  proposed O rd er-in -C o u n c il
re s e rv in g  th e  m inera l r ig h t s  in  re s e rv e s  to  th e  N orth
C h arte rlan d  Company. Ipso  f a c to , i t  was f e l t ,  th e  company
2
would have been d iv e s ted  o f  i t s  m in era l r ig h t s  in  re s e rv e s .
 ^ See Amery to  S tan ley , Conf. o f  15/10/1926. 
CO 795/1424/26.
^ See S tan ley  to  Amery, Conf. o f 12/1 /1926. 
CO 795/X1424/26.
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The C o lo n ia l O ffice  was n o t d isposed  to  t h i s  th in k in g
and d id  reco g n ise  th e  company's e n ti t le m e n t to  m in e ra l r i g h t s .
S i r  J .  R is ley  p o in ted  ou t th a t  by th e  1923 Agreement th e  North
C h arte rlan d  Company was th e  a ss ig n  to  th e  B r i t i s h  South A frica
Company, which g ran ted  th e  concession  to  the  fo rm er. As th e  1923
Agreement reco g n ised  th e  e n title m e n t to  m in era l r i g h t s  o f  the
B r i t i s h  South A frica  Company th e  N orth C h a rte r lan d  Company's
m inera l r ig h t s  were eq u a lly  re co g n ised . He in s i s t e d  f u r th e r  th a t
a lthough  th e  Agreement d id  re se rv e  th e  r i g h t  o f  th e  Crown to  s e t
a p a r t  re se rv e s  (w ithou t s p e c i f ic a l ly  p ro v id in g  th e  means o f  so
d o in g ), th i s  power could  on ly  be e x e rc ise d  s u b je c t  to  e x is t in g  r ig h t s
1m  the  same t r a c t  o f lan d .
This conclusion  was no doubt sound as  th e  r e le v a n t  p ro v is io n s  
o f th e  1923 Agreement d id  reco g n ise  such r ig h t  to  m in e ra ls  on the  
p a r t  o f  the  B r i t i s h  South A fric a  Company. The l a t t e r ' s  r ig h t s  
n o t being  in  is su e  no occasion  was p re sen te d  to  determ ine w hether 
o r n o t such was th e  e f f e c t  o f  th e  Agreement. On th e  q u es tio n  o f  
undue in te r fe re n c e  w ith  land  r ig h t s  in  re s e rv e s  a r i s in g  from 
m inera l e x p lo i ta t io n ,  the  C o lo n ia l O ffice  f e l t  th a t  an e x ten s io n  o f 
th e  e x is t in g  le g i s l a t i o n  on m ining o p e ra tio n  to  cover r e s e rv e s ,  could  
adequate ly  co n ta in  the  fe a re d  in te r f e r e n c e .  But i t  was though t 
th a t  such ex ten sio n  could  be d e fe rre d  u n t i l  a c tu a l  d i f f i c u l t i e s
 ^ See M inutes o f S i r  J .  R is ley  o f  10/1/1927* 
CO 795/X142V26.
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were p re se n te d . The C o lo n ia l O ffice  th in k in g  was
communicated to  th e  Governor w ith  in s t r u c t io n s :
• • • Our le g a l  people  • • • in c l in e  to  th e  
view th a t  they  (m inera l r ig h t s )  rem ain w ith  the  
company, though th e re  seems n o th in g  a g a in s t  
ex tend ing  the  e x is t in g  l e g i s l a t i o n  to  p rev en t 
undue in te r fe re n c e  w ith  n a tiv e  r ig h t s  by mining 
o p e ra tio n s  • • . th e  b e s t  course  would seem to  be 
to  say and do n o th in g  u n le ss  and u n t i l  a  co n cre te  
d i f f i c u l ty  a r is e ^  in  which case  th e  p o in t could 
be re c o n s id e re d .
A pparently  g iv in g  in  on th e  q u estio n  o f the  N orth
C h arte rlan d  Company*s m in era l r i g h t s ,  which was n o t n e c e s s a r i ly
in c o n s is te n t  w ith  th e  fee  sim ple concep t, S tan ley  proceeded to
the  d r a f t  Order in  C ouncil s a t i s f i e d  th a t  the  's a y  and do
n o th in g ' su g g estio n  d id  n o t p ro h ib i t  p ro v id in g  re g u la t io n s
in  reg a rd  to  m ining o p e ra tio n s . Having d ra f te d  l e g i s l a t i o n
in  favour o f g iv in g  the  Governor power to  g ra n t and withdraw
perm ission  fo r  mining o p e ra tio n s , S ta n le y  subm itted  th e  d r a f t  
2
O rder. The C o lo n ia l O ff ic e , in  keeping w ith  i t s  p r a c t ic e  o f 
c o n su lta tio n , a v a ile d  the  two companies concerned o f  th e  d r a f t  
Order and in v i te d  t h e i r  comments.^
The B r i t i s h  South A frica  Company was the  f i r s t  to  s ig n a l  
i t s  re a c tio n  o f d i s s a t i s f a c t io n  w ith  th e  d r a f t  O rder, a p p a ren tly  
w orried  about th e  p reced en t th a t  might be s e t  in  d e p riv in g  i t  
o f p o s s ib le  m in era ls  in  the a re a  no t re se rv e d  to  the  N orth
1 See Green to  S tan ley  o f  18 /1 /1927. CO 795/X1V35/26.
2
See E nclosure in  Goode, A/Governor to  Amery, Conf. o f
29/1 /1927 . co 795/18176/27/16.
^ See Green to  S e c re ta ry , N orth C h arte r lan d  Company o f
3 /5 /1927 . CO 795/X183^5/27/6  and Green to  S e c re ta ry , BSA, 
Co. o f 3 /5 /1927 . CO 795/X183^5/27/7  r e s p e c t iv e ly .
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1
C h arte r lan d  Company. The Company's r e a c t io n  was in  re s p e c t 
o f  (a) th e  v e s tin g  o f re s e rv e s  in  th e  S e c re ta ry  o f  S ta te  in  
p e rp e tu i ty  w ithou t q u a l i f i c a t io n ,  and (b) th e  wide powers o f  
the  Governor in  r e g u la t in g  m ining o p e ra tio n s . R e g is te r in g  
d isap p ro v a l a s  to  ( a ) ,  M arshall H ole, th e  Company S e c re ta ry , 
com plained:
. . .  th e  D ra ft Order proposes to  s e t  a p a r t  the  
a re a s  o f  a l l  N ative R eserves in  p e rp e tu i ty  
fo r  . . .  th e  N atives w ithou t re s e rv in g  to  th e  
owners o f m in era ls  the  f u l l  enjoyment o f  th e  
r ig h t s  to  which they  a re  a t  p re se n t e n t i t l e d  in  
those  a re a s .
As to  (b) he proceeded:
Indeed under C lause k • • • wide d is c re t io n a ry  
powers a re  in  e f f e c t  given to  th e  Governor to  
p rev en t p ro sp e c tin g  and mining because w ith o u t 
th e  G overnor's  exp ress  perm ission  no person  may 
e n te r  a  N ative Reserve fo r  the purpose o f 
p ro sp e c tin g  o r mining th e re ,  and such perm issio n  
once given may a t  any tim e be w ithdrawn.
The p r o te s t  concluded th a t  the e f f e c t  o f t h i s  l a t t e r  p ro v is io n
would be to  d im in ish  the  Company's m inera l r ig h t s  in  a  manner
in c o n s is te n t  w ith  any p rev io u s  O rd er-in -C o u n c il re c o g n is in g
2
the  Company's r ig h ts*  The C o lo n ia l O ffice  must have been 
im pressed w ith  t h i s  l in e  o f argum ent, which a d m itte d ly  was 
sound as  the  Company's t i t l e  a t  th e  time had n o t been in
"I
"p rec io u s  s to n e s , o i l s  o r f o s s i l  su b s tan ces"  were re se rv e d  
to  th e  BSA. Co. in  th e  N orth C h arte r lan d  C oncession. See 
H.M. W illiam s, The Mining Law o f  N orthern  Rhodesia* op* c i t . ,  
a t  p . 135*
^ See Hole to  Under S e c re ta ry  o f  S ta te  o f  12/5/1927* 
CO 795/X183^5/27/29.
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q u e s tio n . The Governor was soon c o n su lted  fo r  h is  re p ly  
1to  t h i s  argum ent.
To th e  Governor t h i s  was n o t an unexpected re a c t io n
as he h im se lf had f e l t  apprehensive  about th e  d im in ish in g
e f f e c t  o f  th e  p ro v is io n . S tan ley  th u s  op ted  fo r  a  compromise
su g g es tin g  th a t  th e  G overnor's  r e s t r i c t i v e  power in  r e g u la t in g
m ining be aimed a t  keeping  o u t u n d e s ira b le s  r a th e r  than
impede m inera l developm ent. He hoped, th a t  i f  p h rased  as
' t o  appear to  be aimed a t  in d iv id u a ls  r a th e r  th an  a c la s s  o f
p e r s o n s ',  t h i s  power 'w ould be le s s  u n p a la ta b le  to  the  
2Company'. This compromise view was n o t, however, c o n s is te n t  
w ith  the  o r ig in a l  d e s ire  o f  a  fee  sim ple i n t e r e s t  to  co n ta in  
in te r f e r e n c e  from m ining o p e ra tio n s . U n d esirab les  cou ld  n o t 
pose as  much in te r fe re n c e  as  m ining o p e ra tio n s ;  and even 
when th e re  were to  be in te r f e r e n c e ,  i t  cou ld  on ly  be w ith  
re g a rd  to  th e  s o c ia l  w e ll-b e in g  o f th e  in h a b i ta n ts .
The s u b s t i tu t io n  appears nowhere c lo se  to  p re se rv in g  
p ro p e rty  i n t e r e s t s  in  r e s e rv e s . The j u s t i f i c a t i o n  i s  s o le ly  
economic: m in era l e x p lo i ta t io n  outw eighs p re s e rv a tio n  o f
re s e rv e s  from in te r f e r e n c e .  The compromise c e r ta in ly  appealed  
to  th e  Company fo r  the  r e la x a t io n  o f  m ining re g u la t io n  was in
1 See Green to  S tan ley  o f 28 /5 /1927 . CO 795A 1 83^5/27 /10 .
2 See S tan ley  to  Green o f  8 /6 /1 9 2 7 . CO 795/X18345/27/13 .
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i t s e l f  a  q u a l i f ic a t io n  on th e  r i g h t  v e s te d  in  the  S e c re ta ry  
o f S ta te  in  p e rp e tu i ty . A new d r a f t  r e g u la t io n  in  c lau se  8 ,
tak in g  in to  account S ta n le y 's  p ro p o sa l, when p u t to  th e
1 2 Company re c e iv e d  u n q u a lif ie d  endorsem ent.
This concluded th e  is su e  w ith  th e  B r i t i s h  South A fric a
Company, b u t no t w ith  th e  North C h arte rlan d  Company, which,
aware o f what had tr a n s p ire d ,  took a  d i f f e r e n t  l in e  o f a t ta c k .
The North C h arte rlan d  Company sought (a) exp ress re c o g n itio n
o f i t s  t i t l e  to  bo th  m in era ls  and land  r ig h t s  in  th e  concession
by O rd er-in -C o u n c il and (b) th e  G overnor's  power o f  ex c lu s io n
to  be confined  to  's e r io u s  m isconduct o r b reach  o f  the
3
R eg u la tio n s ' on th e  p a r t  o f  such persons reg ard ed  u n d e s ira b le .
if
The C o lo n ia l O ff ic e , however, tu rn ed  down th ese  p ro p o sa ls . 
As to  the  re c o g n itio n  o f  t i t l e ,  i t  was f e l t  th a t  n o th in g  should  
be done to  cure  t i t l e  which m ight be n u l l  and void  fo r  want o f 
r e g i s t r a t i o n .  The N orth C h arte rlan d  Company was no t, how ever, 
w orried  w ith  a  d e fe c t in  t i t l e  due to  want o f  r e g i s t r a t i o n .
The Company's concern was fo r  th e  B r i t i s h  South A frica  Company's 
t i t l e *  As g ra n to r  o f  th e  concession  th e  B r i t i s h  South A fric a  
Company's t i t l e  was v u ln e ra b le  to  c h a llen g e . Hence i t  was f e l t  
by the  North C h arte rlan d  Company th a t  once i t s  t i t l e ,  which was 
o b ta in ed  from the B r i t i s h  South A frica  Company, was reco g n ised
1 See M achtig to  S e c re ta ry , BSA. Co. o f 9 /8 /1927 .
CO 795/X183^5/27/22.
^ See Hole to  Under S e c re ta ry  o f S ta te  o f 5/9/1927*
CO 795A 183^5/27/25*
^ See Meldrum to  Under S e c re ta ry  o f  S ta te  o f 1^/11/1927*
co 795A 1 83^5/27/30.
if
See M achtig to  S e c re ta ry , N orth C h arte r lan d  Company o f  
6 /1 /1928 . CO 795/X183^5/27/38• C f . ,  C o lo n ia l O ffice  
r e a c t io n  in  in te r n a l  m inu tes.
216
by an O rd e r-in -C o u n c il, i t  could  n o t su b sequen tly  be 
ch a llen g ed . As to  mining r e g u la t io n ,  th e  C o lo n ia l O ffice  
co n sidered  th a t  th e  new p ro v is io n  was now adequate fo r  
m inera l developm ent.
With a l l  th ese  c o n su lta tio n s  th e  d r a f t  O rd er-in -C o u n c il
was f i n a l ly  passed  as th e  N orthern  Rhodesia (Crown Lands
■*]
and N ative R eserves) Order in  C ouncil 1928. Governor 
S ta n le y 's  major theme was th u s  in  la rg e  p a r t  ach ieved  namely 
th a t :
(a) re se rv e s  were e x c lu s iv e ly  fo r  ind igenous people 
ex cep tin g  in s ta n c e s  where a c q u is i t io n  o f land  
th e re in  by 'n o n -n a tiv e s ' was in  th e  i n t e r e s t s  o f  
the  form er, bu t even then  fo r  a  p e rio d  n o t exceeding 
f iv e  y e a rs ;
(b) the  s a id  re se rv e s  were to  v e s t  in  th e  S e c re ta ry  o f 
S ta te  in  p e rp e tu i ty  by O rd e r-in -C o u n c il; and
(c) m inera l e x p lo i ta t io n ,  a lthough  allow ed in  r e s e rv e s , 
was to  be re g u la te d , a lb e i t  n o t very  r e s t r i c t i v e ly  
so as n o t to  i n t e r f e r e  w ith  th e  i n t e r e s t s  o f  th e  
in h a b ita n ts  th e re in .
A p reced en t fo r  fu tu re  dem arcations had been s e t  b u t th e  
e f f e c t  o f th e  O rd er-in -C o u n c il was p u t to  the  t e s t  by th e  
North C h arte rlan d  Company.
See E nclosures in  Hankey (P .C .) to  Under S e c re ta ry  
o f  S ta te  o f  22 /3 /1928 . CO 795A 35027/15.
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( i i i )  E f fe c t o f th e  O rd er-in -C o u n c il
G iving i t s  f i r s t  r e a c t io n  to  th e  E ast Luangwa D i s t r i c t  
Commission which r e l i e d  on c lau se  3 (e ) o f th e  1923 Agreement 
(by  which th e  Crown m ain ta ined  th e  r i g h t  to  s e t  a p a r t  re s e rv e s  
in  th e  c o n ce ss io n ), th e  North C h arte r lan d  Company a tta c k e d  
th e  presum ption th a t  th e  B r i t i s h  South A fric a  Company had 
a u th o r i ty  to  conclude t h i s  c lau se  on i t s  b e h a lf .  R e g is te r in g  
th e  company's d is s e n t ,  Meldrum, th e  Company S e c re ta ry , w ro te: 
"This presum ption i s  n o t ,  however, borne o u t by th e  f a c t s  o f the  
case . My Company was n o t a  p a r ty  to  th e  Agreement o f  . . .
1923» and my Board was never c o n su lted  upon th e  term s o f  th e  
Clause in  q u estio n  by th e  B r i t i s h  South A frica  Company, which 
had no a u th o r i ty  to  agree  th e  C lause on i t s  b e h a lf " . At th e  
tim e th e  C o lo n ia l O ffice  response  to  t h i s  was sharp  and 
uncompromising. The company was rem inded th a t  ch a llen g in g  
c lau se  3 (a ) brought in to  is su e  th e  v e ry  b a s is  o f  th e  company's 
t i t l e  from the  B r i t i s h  South A fric a  Company, a  t i t l e  which was 
a lread y  d o u b tfu l. A compromise was reached  by th e  in s e r t io n  o f  
the  c lau se  rec o g n is in g  th e  concession  d e a l. On th e  e f f e c t  o f  
the  dem arcation o f  r e s e rv e s ,  th e  C o lo n ia l O ffice  l e t t e r  
concluded: "The Company w i l l  now be in  und ispu ted  p o sse ss io n
o f over fo u r m ill io n  a c re s  o f free h o ld  lan d  w ith  th e  advantage 
o f a  la rg e  and co n ten ted  n a tiv e  p o p u la tio n  s e t t l e d  w ith in  i t s  
bo u n d aries . This should  g ive  ample scope fo r  the w id est
See Meldrum to  Under S e c re ta ry  o f S ta te  o f 2 /6 /1926 . 
CO 795/^715/26.
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development and Mr Amery t r u s t s  th e  su ccess  which has 
h i th e r to  a tten d ed  t h e i r  work w i l l  con tinue  in  the  f u tu r e ,  
now th a t  th e  q u estio n s  o f  t h e i r  t i t l e  and o f th e  r ig h t s  o f 
th e  r e s id e n t  n a tiv e s  have been d e f in i te ly  s e t t l e d . "
Seeing in  t h i s  a  re a ssu ra n ce  o f  t i t l e  to  t h e i r  t r a c t
o f  lan d , the  N orth C h arte rlan d  Company seemed co n ten t by
h a l t in g  any fu r th e r  is su e  o f the  m a tte r . The company*s
d e c is io n  was communicated to  th e  C o lo n ia l O ffice  when Meldrum
w rote , . . my Board accep ts  th e  p ro v is io n  fo r  th e  a l lo c a t io n
o f N ative R eserves . . .  My Board . . .  n o te s  th a t  f u r th e r
d iscu ss io n  i s  n o t d e s ire d  o f  th e  grounds on which th e  a u th o r i ty
o f  the B r i t i s h  South A fric a  Company to  g ra n t my Company’s
Concession was con sid ered  d o u b tfu l. My Board fu r th e r  ta k es
your l e t t e r  . . .  as  meaning th a t ,  w hatever doubts may have
been f e l t  in  th e  p a s t  a s  to  th e  v a l id i t y  o f  my Company's
t i t l e ,  th a t  t i t l e  i s  now to  be taken  as reco g n ised  and
2confirm ed by H is M aje s ty 's  Government".
I t  had taken  the  company alm ost th re e  y ears  a f t e r  the  
conclusion  o f the Agreement to  r a i s e  th e  is su e  o f the  c lau se  
b u t w ith  t h i s  l e t t e r  the  C o lo n ia l O ffice  was e n t i t l e d  to  
b e lie v e  th a t  th e  re se rv e  scheme was now accep ted . T h is, 
however, was ju s t  a  p re lu d e  to  a  b i t t e r  d isp u te  which was to  
e s ta b l is h  fo r  th e  North C h arte rlan d  Company a re p u ta t io n  o f
See S trachey  to  S e c re ta ry , N orth C h arte r lan d  Company o f 
12/8/1926. CO 795/X6023/26. C f .,  M inutes o f T a it  o f  5 /7 /1926 . 
As to  t i t l e  d is p u te , see  M inutes o f Green o f  50/ 7/ 1926 .
^ See Meldrum to  Under S e c re ta ry  o f S ta te  o f 10/2/1927*
co 795/18176.
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never accep tin g  any is su e  as concluded. D eparting  
from th e  Meldrum accep tan ce , S p i l l e r ,  a  company d i r e c to r ,  
re v iv e d  the  q u estio n  a l le g in g  th a t  th e  m a tte r could  no t 
be con sid ered  f i n a l ly  s e t t l e d  when th e  company sh a re h o ld e rs , 
th e  c h ie f  p a r t i e s  concerned, were n o t aware o f th e  t ru e  
f a c t s .  He summarised h is  ch a llen g e , which was to  occupy 
th e  C o lo n ia l O ffice  fo r  a  couple o f y e a rs , in  the  words:
" I  ask  th a t  C lause 3 (e) o f the Agreement . . .  which i s  
ad m itted ly  in v a l id ,  w ith  r e s u l t a n t  e f f e c t s ,  s h a l l  be 
expunged. I t  seems to  me in c re d ib le  th a t  a M in is te r  o f  th e  
Crown can e n te r  in to  an Agreement w ith  any u n au th o rised  
p a r ty  to  d ep rive  a  th i r d  p a r ty  o f  i t s  p ro p e rty  w ithou t th e
i t  1
th i r d  p a r ty 's  knowledge o r consen t o r com pensation. At
S p i l l e r 's  su g g es tio n  an ad v iso ry  committee o f the  company
was formed to  p ro secu te  th e  company's cau se . Towing th e
S p i l l e r  l in e ,  the  committee soon addressed  the  C o lo n ia l O ffice
w ith  reg a rd  to  th e  u n s a t is fa c to ry  a u th o r i ty  to  in c lu d e  C lause
2
3 (e ) in  the  Agreement.
I t  was now c le a r  th a t  th e  C o lo n ia l O ffice  could  no lo n g e r 
ig n o re  the  is s u e .  E a r l i e r ,  in  1926, r e a c t in g  to  th e  company's 
f i r s t  o b je c tio n  to  the  v a l id i ty  o f  the  c la u s e , the  C o lo n ia l 
O ffice  appeared to  have e n te r ta in e d  th e  id e a  th a t  such 
a u th o r i ty  was in  f a c t  g iv en . At the tim e th e  C o lo n ia l O ffice
1 See S p i l l e r  to  Ormsby Gore o f  5 /12 /192?• CO 795/X183^5/27/33
For the  s e r ie s  o f correspondence (l92^f-1928) r e l a t i n g  to  th e
claim s o f the N orth C h arte rlan d  Company, see  A frican  No. 1123
March 1929«
^ Bowe to  Under S e c re ta ry  o f S ta te  o f  7 /3 /1928 .
CO 795/X35027/28/8.
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never wished to  go in to  the  qu estio n  o f t i t l e .
T a i t ,  r e ly in g  on th e  1921 B r i t i s h  South A frica  Company*s
assu rance  m inuted: " In  1921 they  were p re s s in g  us to
agree to  th e  appointm ent o f the  Commission to  recommend a
f in a l  assignm ent o f  re s e rv e s  n o t only  in  th e  C en tra l p o r tio n
o f N.R. bu t in  th e  North C h arte rlan d  Company's a re a  and they
to ld  us th a t  t h i s  was concurred  in  by the  Board o f  th e
2North C h arte rlan d  Company". I f  th e  C o lo n ia l O ffice  f e l t  as
T a it su g g es ts  th a t  th e  N orth C h arte rlan d  Company had agreed
to  dem arcation o f  re se rv e s  in  i t s  co n cessio n , t h i s  shou ld
have been brought to  the  a t te n t io n  o f the company in  d issu ad in g
i t  from contending  now th a t  th e re  was no a u th o r i ty  fo r  th e
1923 Agreement. On the  c o n tra ry  when the  is s u e o f  a u th o r i ty
became very  c r u c ia l  su b sequen tly  in  1928, Green e n te r ta in e d
doubts as to  whether th e  B r i t i s h  South A fric a  Company had
o b ta in ed  a u th o r i ty  o f the  N orth C h arte rlan d  Company to  e n te r
in to  th e  1923 Agreement. In  th i s  reg a rd  he m inuted th a t  th e
North C h arte rlan d  Company should  n o t be h e ld  bound by the  
3
Agreement.
S ir  J .  R is le y , on the  o th e r  hand, concerned more w ith  
le g a l  is s u e s ,  see in g  th a t  l i t i g a t i o n  was imminent a t  the  
in s ta n c e  o f th e  company, ad v ised  a g a in s t any adm issions. He 
was s a t i s f i e d  th a t ,  on the  te x t  o f th e  Agreement and th e  O rder- 
in -C o u n c il, as an Act o f S ta te ,  the  Crown had good grounds
1 See BSA Co. l e t t e r  o f 26 /5 /1921 , A fric a  1085 p . 257.
2 See M inutes o f  T a it o f  5 /7 /1 926 . CO 7 9 5 /^ 7 1 5 /2 6 .
5 See M inutes o f  Green o f  5 /11 /1928 . CO 795A 35027/ 28/ 36 .
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to  su p p o rt i t s  c o n ten tio n  th a t  re s e rv e s  could  be 
c re a te d  in  th e  concession  a re a  w ithou t com pensation to
'I
th e  N orth C h arte rlan d  Company. On th e  l a t t e r  ground he
was to  be proved r i g h t .  With a  b reak  in  correspondence
between the  two s id e s ,  th e  company's course  o f  a c tio n  was
made w e ll known th a t  s u i t  a g a in s t  th e  Crown by p e t i t io n  o f
2r ig h t  was pending. The long aw aited  t e s t  case o f North
C h arte r lan d  E x p lo ra tio n  C o .(1910) L td . v . The Kjng^ was to
s e t t l e  th e  is su e  o f th e  e f f e c t  o f the  O rd er-in -C o u n c il made
p u rsu an t to  the document in  d isp u te  -  the  1923 Agreement.
The Company's argument was now refram ed from one o f th e  la ck
o f the  b ind ing  a u th o r i ty  o f  the  1923 Agreement to  d e ro g a tio n  
k
from g ra n t .  The company argued, as a  p r in c ip le  o f the  
common law , th a t  th e  Crown cannot deroga te  from th e  g ra n t of 
lan d  made to  i t  through the  Crown's p red ecesso r in  adm inis­
t r a t i o n ,  by tak in g  away p o r tio n s  o f t h i s  land  by O rd e r-in -  
C ouncil. This common law p r in c ip le ,  i t  was in s i s t e d ,  could  
n o t be overridden  even by the  F oreign  J u r is d ic t io n  Act 1890, 
under which the  1928 O rd er-in -C o u n c il was p u rp o r te d ly  made.
The Crown, on th e  o th e r  hand, demurred the  p e t i t io n  o f r i g h t  
c la im in g  th a t  th e  O rd er-in -C o u n c il was an adequate answer to  
th e  company's claim  to  th e  land  o r com pensation in  the  a l t e r n a t iv e .
1 See M inutes o f S i r  J .  R is ley  o f 9 /11 /1928 . CO 795/X35027/28/36.
2 See Edgumbe to  Fry o f 23/11/1928. CO 793/33027 /1K).
5 (1930), XIVI T.L.R. p . 366 .
For th e  common law d o c tr in e  o f d e ro g a tio n  from g ra n t, see
Browne v . Flower (1911) 1 Ch. 219*
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Luxmoore, J . ,  f in d in g  th a t  the concession  a re a  in
q u estio n  was p a r t  o f H .M .'s p r o te c to r a te ,  concluded:
There can I  th in k  be no q u estio n  th a t  the  
l e g i s l a t i v e  a u th o r i ty  over t e r r i t o r y  n o t 
be ing  p a r t  o f His M a je s ty 's  Dominions bu t 
c o n s t i tu t in g  a p ro te c to ra te  o f the  Crown 
i s  th e  p re ro g a tiv e  o f the  Crown, and th a t  
th e re  can be no f e t t e r  on such p re ro g a tiv e  
except as i^  imposed by th e  Im p e ria l 
P a rliam en t,
R e jec tin g  th e  a p p l ic a b i l i ty  o f th e  common law p r in c ip le ,  
h is  lo rd sh ip  h e ld :
In  my judgement, the  d o c tr in e  o f de ro g a tio n  
from g ra n t cannot be a p p lie d  in  the  case o f a
g ra n t from th e  Crown so a s  to  dep riv e  i t  o f  i t s
paramount r ig h t  to  l e g i s l a t e  fo r  the  
P ro te c to ra te  in  which th e  s u b je c t o f g ra n t i s  
s i t u a t e .  To do so would be to  p la ce  the  
Crown w ith  re fe re n ce  to  any land  g ran ted  by i t
in  an in f e r io r  p o s it io n  to  th a t  occupied by ^
o th e r  owners o f land  w ith in  th e  same P r o te c to ra te ,
This case e s ta b lis h e d  beyond a l l  doubt the  le g a l  e f f e c t
o f  th e  O rd er-in -C o u n c il as being  e x c lu s iv e ly  the  p re ro g a tiv e
o f the  Crown. This Order and th e  re s e rv e s  i t  c re a te d  could
n o t in  law be q u estio n ed . What th e  case d id  not do (and
could  no t have been expected to  do ), however, was determ ine
the  company's e a r l i e r  c o n ten tio n  as to  th e  v a l id i ty  o f th e
1923 Agreement. The company, r e a l i s in g  th a t  the le g a l
b a t t l e  had been l o s t ,  and ap p a ren tly  s a t i s f i e d  th a t  some
l ig h t  had been c a s t  by th e  Crown's p lead in g s  on th e  B r i t i s h
South A frica  Company's p u rp o rted  a u th o r i ty  to  e n te r  in to  th e
3
a fo re sa id  Agreement, decided a g a in s t  ap p ea lin g . But t h i s  was
 ^ a t  p . 369*
2 a t  p . 370.
^ See P a rk e r, G a rre tt  & Co. to  th e  T reasury  S o l ic i to r ',  
o f  23 /7 /1930 . CO 795/35^91/B /30/ 30 .
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n o t the  end o f i t  fo r the  s t r a te g y  was now changed to  
one o f drawing th e  is su e  to  p u b lic  a t te n t io n  w ith  an aim 
to  having a p u b lic  en q u iry ,
( iv )  The P u b lic  Enquiry and th e  Maugham Report
S p i l l e r ,  r e je c t i n g  th a t  the  m a tte r  was concluded, was 
quick to  lobby Members o f  P a rliam en t w ith  t h i s  toessage:
" ,  • • Members o f the  House o f th e  Commons and th e  p u b lic  
have been c o n s is te n t ly  deceived  by methods a l ie n  to  the 
B r i t i s h  c h a ra c te r" .  S o l i c i t in g  a  p u b lic  enqu iry , S p i l l e r  
appealed : " I  t r u s t  th a t  you w i l l  demand an u n fe t te re d  Enquiry
no m a tte r what the  consequences may be to  th e  in d iv id u a ls  
concerned. . . " 1
The campaign as i t  tu rn ed  o u t was unnecessary  fo r  the  
C o lo n ia l O ffice  d id  n o t r e s i s t  and n e i th e r  i s  th e re  any 
in d ic a t io n  th a t  i t  wished to  a v e r t  a c a l l  fo r  such an en q u iry .
On the c o n tra ry , th e  C o lo n ia l O ffice  agreed  to  the  move and 
a Commission was s e t  up under th e  chairm anship o f  a  judge o f 
th e  High Court o f  England, Maugham, J .  The Commission*s 
term s o f  re fe re n c e  in c lu d ed  a d e te rm in a tio n  o f  q u estio n  -  
"w hether the  N orth C h arte rlan d  Company acqu iesced  in ,  o r 
accep ted  th e  in c lu s io n  in  th e  Agreement o f 1923» o f A r t ic le s  3 (e ) 
and 3 ( f )  and. i f  so when, how, and in  what c ircum stances?"
See S p i l l e r 1s  l e t t e r  to  Members o f th e  House o f Commons 
o f 27/ 7/ 1936 . CO 795A 5006/36/39 .
22 Ur
On t h i s  q u estio n  Maugham, J . ,  r e p o r te d : " I  must
th e re fo re  r e p o r t  th a t  by th e  l e t t e r  o f  th e  10th February ,
1927 th e  North C h arte rlan d  Company, be ing  aware th a t  A r t ic le s  
3 (e) and 3 ( f )  had been in s e r te d  w ithou t a u th o r i ty  in  the  
Agreement . • • and th a t  th e  Company was n o t bound o r a f fe c te d  
by the  term s o f  those  A r t ic le s ,  d id  in  f a c t  acqu iesce  to  t h i s  
e x te n t , th a t  th e  Company accep ted  the  proposed p ro v is io n s  fo r  
the  a l lo c a t io n  o f  n a tiv e  re s e rv e s ;  in  o th e r  words, the  
Company acquiesced  in  an a d m in is tra tiv e  s te p  based on th e  
assum ption th a t  the  Crown had th e  r i g h t  w ith o u t com pensation to
s e t  a s id e  o u t o f  the  t r a c t  such n a tiv e  re s e rv e s  as  i t  thought
2p roper • • • tl. His lo rd s h ip , however, found th a t  th e  B r i t i s h  
South A frica  Company had no a u th o r i ty  from th e  North C h arte r lan d
■Z
Company upon which i t  concluded c lau se  3 (e) o f  th e  Agreement.
The Commission a lso  found th a t  the t i t l e  to  th e  t r a c t  im m ediately
b efo re  the  d a te  o f  the  1923 Agreement was v e s te d  in  th e  N orth
C h arte rlan d  Company, bu t t h i s  t i t l e  was s u b je c t  to  the  r i g h t  o f
the  Crown, con ta ined  in  e a r l i e r  O rd e rs -in -C o u n c il, to  s e t  a s id e
if
re se rv e s  in  the  concession  w ithou t com pensation.
To the  N orth C h arte rlan d  Company i t  must now have been 
c le a r  th a t  n e i th e r  good t i t l e  nor th e  la c k  o f  a u th o r i ty  fo r  
c lau se  3 (e) was o f any b e n e f i t  in  t h e i r  s t ru g g le .  The t i t l e
See n o te  2 a t  p . 218 su p ra .
2
North C h arte rlan d  C oncession In q u iry  R eport, op. c i t . ,  p . 26.




was an encumbered one be ing  s u b je c t to  th e  r ig h t  o f the  
Crown to  s e t  a p a r t  re s e rv e s  w hether o r n o t th e  c o n tro v e rs ia l  
c lau se  was v a l id .  The e f f e c t  o f  p rev io u s  O rd ers-in -C o u n c il 
was th e  same as the  1928 O rder, To th e  C o lo n ia l O ffice  and th e  
N orthern  Rhodesia Government th e  m a tte r  was f i n a l ly  determ ined 
by the answer to  qu estio n  k as  t i t l e  to  th e  t r a c t  never was in  
is su e  from th e i r  p o in t o f view. At the  re q u e s t o f th e  S e c re ta ry  
o f  S ta te  to  th e  Law O ff ic e rs  as  to  what e f f e c t  the  answer to  
q u estio n  k ( r e f e r r e d  to  above) ha(i in  law , S i r  T, In sk ip  
ad v ised :
In  my o p in io n , i t  i s  c le a r  th a t  th e  answer • • • 
in  law, d isp o ses  o f the  whole o f th e  Company*s 
case , • , i f  th e  Company had been in  a  p o s i t io n  
to  sue th e  Crown in  p roceed ings in  which n e i th e r  
any p r iv i le g e  o f  the  Crown, nor any Order in  
Council had been r e l i e d  on th e  Company would have 
f a i l e d  in  t h e i r  A c tio n .^
The N orthern Rhodesia Government, commenting on the  R eport,
rem arked:
• • . The q u estio n  o f t i t l e  i s  n o t th e  is su e  
upon which disagreem ent • • • f i r s t  became a c u te .
That is su e  was w hether o r n o t th e  Government had 
th e  r i g h t  to  s e t  a s id e  lan d s  w ith in  the  Company's 
t r a c t  fo r  n a tiv e  re se rv e s  w ithou t com pensation 
to  th e  Company and th a t  r i g h t  has now been amply 
a ffirm ed  . • .3
The N orthern Rhodesia Governm ent's view appears p re fe ra b le
because the  te n o r o f the  C o lo n ia l O f f i c e 's  conclusion  assumes
th a t  any c o u rt o f law would have s im i la r ly  upheld acq u iescen ce .
1 See Bushe to  S ir  T. In sk ip  o f  18/10/1932. CO 793/X36290/32/90.
2 See S ir  T, In sk ip  to  Bushe o f 26/10/1932. CO 795/36290/32/9*f.
^ See Kennedy to  S ir  P . C u n l i f f e - L is te r , Conf. o f 26 /10/1932,
co 795A 36290/32/97.
226
The Commission's f in d in g  on t h i s  can n o t, however, be taken  
as co n clu siv e  re g a rd in g  th e  c ircum stances o f th e  ca se . The 
company's 1926 acquiescence by l e t t e r ,  i t  m ight be observed , 
was not e n t i r e ly  o f i t s  own v o l i t io n  as  th e  Commission i t s e l f  
no ted  th a t  i t  was due 'p a r t l y  to  a d e s ire  to  avoid  th e  c o s t ly  
p roceed ings which might have been n ecessa ry  to  e s ta b l i s h  th e  
t i t l e . '  E a r l i e r  acqu iescence , (th e  p e rio d  between 1923* 
the  year o f th e  Agreement, and 1926) i s  n o t co n clu siv e  e i th e r  
by the  mere f a c t  o f  s i le n c e ,  as i t  cou ld  very  w e ll have been 
argued th a t  the  d isadvan tage  in  the  Agreement had n o t y e t 
been a p p re c ia te d  and th a t  th i s  co n tro v e rsy  p re sen te d  th e  f i r s t  
occasion  to  p r o te s t .  The N orthern  Rhodesia Governm ent's view 
i s  more c o n s is te n t  w ith  the  le g a l  e f f e c t  of an O rd e r-in -C o u n c il,
and Luxemoore, J . ' s  ru l in g  a lre ad y  on re c o rd  co n c lu s iv e ly  in d ic a te d ,
2i n t e r  a l i a ,  the c o n s t i tu t io n a l  law th eo ry  o f the day.
S i r  T. I n s k ip 's  o p in io n , however, became the  o f f i c i a l
view o f the  e f f e c t  o f the R eport and S i r  P. C u n l i f f e -L is te r ,
S e c re ta ry  o f S ta te ,  soon re p e a te d  th i s  in  a  re p ly  to  a
3
q u estio n  in  the  House o f  Commons. The Maugham R eport co n c lu s iv e ly  
b rought a h a l t  to  the  lan d  row and Maugham, J . ,  in  a  subsequent
See North C h arte rlan d  Concession In q u iry  R eport, op. c i t . ,
p . 2 6 .
^ C f. ,  fo r example Sobhuza I I  v . M ille r  & O thers A.C. 1926, 
p . 518 (d iscu ssed  in  ch ap te r 1 ) , acknowledging th e  over­
r id in g  e f f e c t  o f an O rd e r-in -C o u n c il.
^ See House o f  Commons D ebates, 2nd Nov. 1932, V ol. 269,
c o ls .  176A-1766. C f. ,  House o f Commons D ebates, 11th March, 
1936, Vol. 309, c o ls .  2109-2110.
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reopen ing  o f the  en q u iry , e q u a lly  d ism issed  a l le g a t io n s
o f bad f a i t h  le v e l le d  by th e  company a g a in s t  th e  Crown
fo r  a l le g e d ly  w ithho ld ing  key Crown w itn e sse s .
Both the  C o lo n ia l O ffice  and th e  N orthern  Rhodesia
Government ab ided  by the  re c o g n itio n  o f th e  company's t i t l e
and d id  n o th ing  to  in te r f e r e  w ith  i t  any f u r th e r ,  even when
they  cou ld  have done so . Thus when i t  was su b seq u en tly
r e a l i s e d  th a t  more land  was needed fo r  re s e rv e s  in  19^1 » they
2opted  to  purchase th e  company's lan d  fo r  th e se  n eed s .
During th e  tu rb u le n t y e a rs  o f  t h i s  lan d  q u e s tio n , 
enqu iry  in to  fu r th e r  a re a s  o f re s e rv e s  elsew here in  th e  
t e r r i t o r y  proceeded unimpeded. One such a re a  a t t r a c t i n g  
a t te n t io n  was th a t  along th e  l in e  o f  r a i l .
B. The Railway Line Area R eserves
There were no f a c to r s  brought o u t by th e  E a s t Luangwa 
D is t r i c t  Commission to  prompt th e  Government in to  im m ediately 
form ing a d e f in i te  p o lic y  on re s e rv e s  e lsew here in  th e  t e r r i t o r y .
Thus when asked in  the  L e g is la t iv e  C ouncil a f t e r  appointm ent
o f t h i s  f i r s t  Commission w hether th e  Government in ten d ed  to
d e lim it such re s e rv e s  elsew here in  the  co u n try , th e  C hief
S e c re ta ry  to  the Government r e p l ie d :  " I t  i s  n o t though t n ecessa ry
th a t  N ative R eserves should  be d e lim ite d  th roughout th e  whole T e r r i to ry .
1
See N orth C h arte rlan d  Concession In q u iry  R eport by 
Maugham, J . ,  May 1933* C o lo n ia l No. 8 , p a ra s .  7* 8 & 12.
2
See A rb itr a t io n  on Award in  Govt, o f  N orthern  Rhodesia
v . North C h a r te r la n d  E x p lo ra tio n  Company (1937) L td .
Enclosure  in  Waddington to  Lord Mayne, C o n f . (2) o f 
7 /1 /19^2 . CO 795A 5006 /2A 2/21 . C f . ,  O.A.G. to  S e c re ta ry  
o f  S ta te ,  T eleg . No. 383 o f  10/10/19^1* CO 795A 5006 /2A V 12
& S e c re ta ry  o f  S ta te  to  O.A.G. T eleg . No. 329 o f  16/10/19^1* 
co 795A 5006A 1 / 2/ V 13 .
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I t  i s  reco g n ised , however, th a t  the  d e lim in ta tio n  o f 
such re se rv e s  in  c e r ta in  a re a s  i s  d e s i r a b le .  The 
Government hopes to  be ab le  to  tak e  a c t io n  to  th a t  end 
b e fo re  very  long , b u t i t  i s  n o t y e t in  a  p o s i t io n  to  make 
a more d e f in i te  s ta tem e n t" .
P ro sp ec ts  o f  m ining development were soon to  b r in g  
about a  fo rm u la tio n  o f  p o lic y , q u ite  a p a r t  from th e  
Government's d e s ire  to  accommodate th e  ind igenous p o p u la tio n  
ad eq u a te ly . When th e  o ccasion  a ro se , S ta n le y  announced h is  
p o lic y  in  a  communication to  th e  C o lo n ia l O ffice  when he w rote! 
" , . B r i e f l y , i t  i s  to  e s ta b l is h  R eserves in  those  p a r t s  only  
o f N orthern  Rhodesia where c ircu m stan ces , a c tu a l  o r p ro b ab le , 
seem to ren d e r such a measure d e s ira b le  in  the  i n t e r e s t s  
p rim a rily  o f th e  lo c a l  n a t iv e s  and s e c o n d a rily  o f economic
»? 2
development o f  th e  re so u rce s  o f  th e  T e r r i to ry ,  Although t h i s  
p o lic y  p la c e s  prim ary emphasis on A frican  i n t e r e s t s ,  European 
s e tt le m e n t and th e  economic f a c to r  were in  f a c t  th e  predom inant 
c o n s id e ra tio n s . The term s o f r e fe re n c e , under which a 
Commission to  in q u ire  in to  th i s  a re a  was appo in ted  in  1926, 
made t h i s  q u ite  c le a r .  The preamble to  th e  term s o f re fe re n c e  
o f the  Commission acknowledges t h i s  economic fa c to r  in  th e  
message -  "WHEREAS c e r ta in  n a t iv e s  o f th e  T e r r i to ry  a re  o r  may 
be a f fe c te d  in  t h e i r  occupancy o f  land  by a c tu a l  o r p robab le
 ^ See M inutes o f  the  Leg. C o., 19th  May, 1925 a t  p . 2 .
Enclosure in  S tan ley  to  S e c re ta ry  o f  S ta te ,  Despatch No. 214 
o f 23/5 /1925 . CO 795/27102/25.
2
See S tan ley  to  S e c re ta ry  o f S ta te ,  D espatch No. 25 o f  
12/1/1926. CO 795/1423/26.
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European se tt le m e n t along o r n ea r the  ra ilw ay  l in e  o r 
by a c tu a l  o r p robab le  m inera l developm ent along o r n ear 
the  same • • . " .
The Commission was then  charged to  d e lim it re se rv e s
s u i ta b le  and s u f f i c i e n t  fo r  the  a g r i c u l tu r a l ,  p a s to r a l ,
i n d u s t r i a l  and o th e r  req u irem en ts  o f th e  lo c a l  peo p le , b u t
in  so doing i t  was im portan t " th a t  no avo idab le  d i f f i c u l t i e s
be p laced  in  the  way o f the  mineral, development o f the
T e r r i to ry " , Commenting on th e se  term s o f  re fe re n c e  to  the
C o lo n ia l O ffice  S tan ley  s a id ,  " . . .  You w i l l  observe th a t
a c tu a l  o r p robab le  m inera l development i s  to  be taken  in to
account, as w ell as European s e tt le m e n t . . .  W ithout t h i s
a m p lif ic a tio n  o f the  R eference, th e  Commission could  n o t
d ea l s a t i s f a c t o r i l y  w ith  th e  Area fo r  and in  which R eserves 
u 2a re  n ecessa ry " .
The Commission c o n s is te d  o f  th re e  members. M acdonell, 
C .J . ,  chairman o f th e  p rev io u s  Commission, was again  appoin ted  
chairm an. M. Thomson, a  m a g is tra te  in  Broken H i l l ,  a  town 
along the  l in e  o f ra ilw a y , was ap po in ted  member and s e c re ta ry  
to  th e  Commission. The th i r d  member was a farm er, C ol. H.M. 
H art.
In  the  h e a rin g  o f  evidence from th e  v a rio u s  w itn e sse s , the  
Commission d id  n o t confine  i t s e l f  to  th e  term s o f r e fe re n c e .
 ^ For appointm ent and term s of re fe re n c e  o f th e  Commission, 
see Govt. N otice  No. 89 o f  1926.
^ See S tan ley  to  Amery, C6nf. o f  16 /5 /1926. CO 795/X^882/26. 
For th e  C o lo n ia l O ffice  ap p rova l o f the  term s o f  re fe re n c e , 
see Amery to  S tan ley  o f 29 /6 /1926 . CO 795/^382/26 /2 .
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All were let say whatever they wished.* Evidence of 
government administrators tended to be a detailed historical 
review of the territory and an account of the customs and 
practices of the indigenous people. Evidence of J.E. 
Stephenson, an early government administrator, was typical 
of this. Appreciating such detailed local knowledge, the 
Commission subsequently commented: "Hie Commission received
p
a good deal of instructed evidence as to these tribes. • •
As for European settlers, their viewpoint was primarily 
conveyed by the Farmers Association which had advocated 
for reserves long before the establishment of the Commission.
On this occasion the Farmers Association reiterated its stand 
that the Government establish reserves instead of having 
scattered native villages "as farmers suffer great disabilities 
through their proximity to their farms."? Individual farmers 
who gave evidence before the Commission had very little to 
add on this beyond expressing their respective experiences.
C.M. Landless, a farmer in Lusaka, expressed his knowledge 
of Southern Rhodesia where the land thought to be unsuitable 
for Europeans and given to Africans now proved to be good land
See Northern Rhodesia Native Reserves Commission, 1926,
Voi'^ 1 pp.95, 102-10^ and Pf.113» Cf., evidence of L.C.
Heath, an assistant magistrate; J.H. Clarke, an early 
pioneer in the country; and C.F. Molyneux, an assistant 
magistrate, pp. 1V7-150, pp. 167-171i and pp 1-3 respectively.
Northern Rhodesia Native Reserves Commission Report, 19^6,
Vol. 1 at p. 33.
3
See Northern Rhodesia Native Reserves Commission Report, 1926, 
Vol. II, at p. 288.
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1 2 fo r  tobacco farm ing. W.R. Harvey, an o th er farm er, took
th e  occasion  to  resubm it h is  a p p lic a t io n  fo r  a  wheat i r r i g a t i o n
3
scheme which had p re v io u s ly  been tu rn ed  down. C. C a rrin u s ,
a lso  a  farm er, expressed  the  view , w ith  reg a rd  to  th re e
proposed re s e rv e s , th a t  th e  lan d  th e re in  was b e t t e r  s u i te d
fo r  European farm s.
A frican  o p in io n , on th e  o th e r  hand, was d iv ided  between
those  who t a c i t l y  approved re s e rv e s  and th o se  who re se n te d
being  moved a g a in . Headman K alu lu , in  the  C e n tra l P rov ince
ex p ress in g  h is  own view s ta t e d  h is  a p p re c ia tio n  th a t  "one day
A
1 w i l l  have to  move in to  th e  R eserv e ."  Resentment o f  the  
re se rv e s  scheme came from Southern  P rovince where people 
had p re v io u s ly  been moved from th e i r  a re a s  on a r r iv a l  o f 
European s e t t l e r s  in  th e  P ro v in ce . C hief Mwanachingwala 
uncompromisingly p u t i t :  " I  was f i r s t  to ld  to  move to  west o f  
the  Magoye R iver and I  have done i t  and I  do n o t want to  move 
again  . . .  I  know I  am in  tro u b le  and I  and my people  w i l l  d ie  
as we have no good "Bwana" (w hite  man o r o f f i c i a l )  to  look  
a f t e r  u s . When 1 was moved b e fo re  from e a s t  o f th e  Magoye, I  
was to ld  I  would no t have to  move ag a in . I  ask  why I  have been 
tro u b led  by Europeans l ik e  t h i s  . . . "  C hief S ia n ja l ik a ,  headmeji 
Simonga and Shangwa who were to  be s im i la r ly  a f fe c te d  by being
5
removed from nearby stream s expressed  the same resen tm en t.
Concern fo r  A frican  i n t e r e s t s  was eq u a lly  expressed  by some
N orthern Rhodesia N ative R eserves Commission R eport, 1926,
Vol. I I  a t  p . 257.
2 I b id . ,  a t  p . 292
3
I b id . , a t  p . 356.
A
I b id . ,  a t  pp . ^37-^38.
^ I b i d . ,  a t  p . ^39*
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government a d m in is tra to rs , a  lo c a l  s e t t l e r  and two
1
m is s io n a r ie s . H.A. S y lv e s te r , a  N ative Commissioner in
th e  C hilanga S u b -D is tr ic t ,  expressed  d i s s a t i s f a c t io n  w ith  a
p ro v is io n a l re se rv e  which had p re v io u s ly  been dem arcated fo r
A fricans in  th e  a re a . He f e l t  i t  cou ld  no lo n g er co n ta in  a
2la rg e r  p o p u la tio n  th a t  was be ing  con tem plated . J .  Brown,
an e a r ly  European s e t t l e r ,  expressed  s im ila r  views w ith
re g a rd  to  the  same a re a .
The m issionary  Rev. C. B ert^  was ,however ,f e a r f u l  o f
con tam ination  o f A frican s  in  i n d u s t r i a l  c e n tr e s .  To avoid
th i s  he suggested  seg reg a tio n  o f  re se rv e s  from such c e n tr e s .
If
A fe llo w  m issio n ary , Rev. J .  Torrend, was, however, more
concerned w ith  A frican  f is h in g  and g raz in g  r ig h t s  which may
have to  be g iven  up as a  r e s u l t  o f  dem arcation o f r e s e rv e s .
Due to  the va lue  a tta c h e d  to  th e se  r ig h t s  by A frica n s , he
suggested  com pensation in  the  even t o f  A frican s  lo s in g
5
t h e i r  r i g h t s .  E.H. J a l la n d , a  N ative Commissioner a t  
L iv in g sto n e , emphasized eq u a lly  th e  v a lu e  a tta c h e d  to  f is h in g  
r ig h t s  by the  lo c a l  A frican  p o p u la tio n .
The Commission in  i t s  assignm ent d id  e x a c tly  what was 
the essence o f th e  e x e rc is e , namely make p ro v is io n  (a) fo r  
European s e tt le m e n t and (b) fo r  mining developm ent. As to
N ative R eserves Commission R eport, 1926, V ol. I I .  a t  p . 306 
Z I b id . ,  a t  p . 323.
^ I b i d . . a t  p . 333.
N ative R eserves Commission R ep o rt, 1926, Vol. I l l  a t  p . 596. . 
^ I b i d . ,  a t  p . 709*
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(a) -  European s e tt le m e n t, th e  Commission expounded th i s
p r in c ip le  ” . . • i f  th e  coun try  on and a long  th e  ra ilw ay  i s
a lre ad y  m ainly in  European ow nership, th en  i t  i s  on ly  the
coun try  away from th e  ra ilw ay  which rem ains vacan t fo r  N ative
R eserves, and th i s  i s  where they  must be p la ce d ’1. The
Commission j u s t i f i e d  t h i s  co n c lusion  on th e  b a s is  th a t  th e
ra ilw ay  was b u i l t  by European c a p i t a l  in  an a re a  in  which
were to  be found c e n tre s  o f  p o p u la tio n  and in  which alm ost
a l l  farm s were European owned, a  s i tu a t io n  which was 
2u n a l te ra b le .  One concession  was, however, g ran ted  and th a t  
was a c c e s s ib i l i ty  o f  the  lo c a l  p o p u la tio n  in  re s e rv e s  to  the  
f a c i l i t i e s  o f the  ra ilw a y . This was to  be achieved  by 
in c lu s io n  in  the  d e lim ited  re s e rv e s  o f la n e s  o r  c o r r id o rs  
communicating w ith  th e  ra ilw ay  w ithou t having to  t r e s p a s s  on 
European owned la n d .^
As to  (b) -  mining developm ent, the  Commission re p o r te d  
th a t  ’’The p a r ts  o f  th e  T e r r i to ry  where m ining development i s  
now going on and which a re  known o r s tro n g ly  su sp ec ted  to  be 
m in e ra liz ed , w i l l  g ra d u a lly  be f re e d  o f  n a tiv e  s e tt le m e n t” . 
P r im a rily  concerned w ith  th e se  two f a c to r s  the  Commission d id  
n o t worry about those  p la c e s  which f e l l  in  i t s  a re a  o f  
in v e s t ig a t io n ,  where the  two fa c to r s  were no t in  is s u e .
Thus in  re s p e c t o f  such an a re a  -  the  F e ira  S u b - P is t r ic t ,  th e
See N orthern  Rhodesia N ative R eserves Commission,
Vol. 1, op. c i t . ,  p a r .  80 a t  p . 72*
2 I b id . , a t  p . 7*1 •
 ^ I b id .
l±
I b i d . ,p a r .  83 a t  p . 75*
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Commission observed : ’’But th e  F e ira  S u b -D is tr ic t  seems
o u ts id e  the  causes which have n e c e s s i ta te d  th e  appointm ent
o f  t h i s  Commission. I t  i s  f a r  from th e  ra ilw ay  l in e  and i s
n o t a f fe c te d  by European s e tt le m e n t,  and from the c h a ra c te r
and c lim a te  i t  i s  n o t p robab le  th a t  i t  ever w i l l  be • . •
Nor i s  th e re  l ik e lih o o d  as  f a r  as we can d isco v e r, o f i t
1
being  a l o c a l i ty  o f  m ining developm ent” . The e f f e c t  o f 
exclud ing  th i s  S u b -D is tr ic t  from t h i s  e x e rc ise  was to  co n v ert 
i t  in to  Crown lan d . This i s  so because a l l  the  land  o u ts id e  
re se rv e s  and n o t under European ow nership was d ec la red  Crown 
lan d . From the  v iew poin t o f  s e c u r i ty  o f  te n u re , th i s  was 
u n fo rtu n a te  fo r  th e  indigenous p o p u la tio n  in  occupation  o f  
Crown lan d . The le g a l  i n t e r e s t s  in  such lan d  must have been 
obscure fo r  th e  occupants could  only  have been e i th e r  s q u a t te r s  
o r te n a n ts  a t  w i l l  o f  th e  Crown. I t  i s  to  be doubted w hether 
such was the  in ten d ed  r e s u l t  when the c o n s id e ra tio n  th a t  kep t 
on being  emphasized was th a t  permanency and s e c u r i ty  o f ten u re  
was o f essence to  the A frican  p o p u la tio n  in  the  land  req u irem en ts .
In  the  read ju stm en t o f th e se  land  i n t e r e s t s ,  th e  p o lic y
was to  fo llow  wherever p ra c t ic a b le  the  p r in c ip le  o f homogeneity
and se p a ra tio n  o f r a c e s . In  t h i s  re s p e c t th e  Commission
recommended: ”We a re  p e r f e c t ly  s a t i s f i e d  th a t t i i i s  p r in c ip le ,
homogeneity and se p a ra tio n  from European l o c a l i t i e s ,  i s  in
th e  i n t e r e s t s  o f  the n a tiv e s  them selves • • • They w i l l  then  be
le s s  l i a b le  to  d is tu rb an ce  and b e t t e r  a b le  to  develop on th e i r  
2own l i n e s ” . The Commission was however quick  to  q u a lify  i t s e l f
"I
See N orthern  Rhodesia N ative  R eserves Commission, V ol. 1, op. c i t . ,  
p a r .  11 a t  p . 10.
I b i d . , p a r .  86.
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where i n d u s t r i a l i s a t io n  com pelled * c o n ta c t o r a t  l e a s t  
c o n tig u ity  between European and n a t iv e ' such a s  in  emerging 
urban c e n tre s  o f  p o p u la tio n . E q u a lly , European involvem ent 
in  re s e rv e s , where th i s  was in  th e  i n t e r e s t  o f  the A frican , 
was allow ed to  con tinue  in  deference  to  S ta n le y 's  p o lic y .
This o f course  was n o t m erely a  co incidence  a s  M acdonell, C .J . ,  
was s t i l l  f r e s h  w ith  h is  experience  o f  the  1924 Commission.
In  i t s  approach to  i t s  ta s k  t h i s  Commission d id  n o t d e p a rt 
from th e  p o lic y  o f i t s  p re d e ce sso r. S eg reg a tio n  was n o t in  
a l l  c ircum stances p ra c t ic a b le  a s  new c o n d itio n s  q u a lify in g  
th i s  p r in c ip le  were f u r th e r  re v e a le d . The o n ly  d if fe re n c e  la y  
in  f a c to r s  prom pting dem arcation o f  r e s e rv e s .  The 1924 
Commission was more concerned w ith  th e  problem o f an in c re a s in g  
A frican  p o p u la tio n  and th e  inadequacy o f c le a r ly  d e fin ed  land  
to  co n ta in  t h i s .  This Commission's emphasis was on the  
p ro v is io n  o f  land  by a fu r th e r  ex ten s io n  o f lan d  r e s e rv a t io n ,  
fo r  th e  economic development o f  th e  t e r r i t o r y .  A frican  in t e r e s t s  
i f  any th ing  were secondary.
N eith er the  C o lo n ia l O ffice  nor the N orthern  Rhodesia 
Government o b je c te d  to  th e se  recom m endations. For S ta n le y , a t  
l e a s t ,  being  th e  p io n eer o f the  whole scheme, co n sis te n cy  in  
p r in c ip le  between th e  two Commissions could  on ly  have been 
a r e a l i s a t io n  o f  h is  v is io n .  U n h e s ita tin g ly , he approved the  
recom m endations.^ He, however, d id  n o t co n tin u e  in  o f f ic e
See N orthern  Rhodesia N ative  R eserves Commission,V ol. 1, 
op. c i t . , pa r .  91 a t  pp. 81-82.
2
See N orthern  -foiodesia N ative  R eserves Commission, V ol. 1, 
op. c i t . ,  p a ra s . 272-275 a t  pp. 268-271.
^ See S tan ley  to  Amery, Conf. (3) o f  23/7/1927*
co 795/1825V 27/17.
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to  see h is  b ra in  c h ild  m ature beyond th e  accep tance o f th e  
p ro p o sa ls . His su cc e sso r, Governor Maxwell, was n o n e th e le ss  
ag reeab le  to  h is  p re d e c e s s o r 's  views excep t fo r  the  rem oval 
o f  A fricans in to  re s e rv e s  where th i s  in te r f e r e d  w ith  th e  
labou r supply  to  European s e t t l e r s .  This was an o th er o f  the 
c ircum stances q u a lify in g  th e  r i g i d  p o lic y  o f  se g re g a tio n .
Maxwell a p p a ren tly  favoured  a p o lic y  o f  r e te n t io n  o f a lab o u r 
fo rce  where s p e c ia l  c o n d itio n s  e x is te d  to  j u s t i f y  t h i s .  In  
t h i s  he thought i t  a d v isa b le  to  s tudy  each lo c a l  a re a  b e fo re
I
e f fe c t in g  rem oval. This su g g es tio n  was sound and w ell re c e iv e d
2by th e  C o lo n ia l O ff ic e . But i f  an A frican  was n o t w ith in  a 
d e lim ited  re s e rv e , the  anomaly s t i l l  e x is te d , fo r  h is  land  
ten u re  elsew here was u n c e r ta in . He had e i th e r  no r ig h t s  o r was 
a te n a n t o f one k ind  or a n o th e r .
As the two governments were in  agreem ent on th e  scheme, 
i t  only  rem ained to  in v i te  the r e a c tio n  o f the  economic
3
i n t e r e s t  group in  the  a re a  -  the  B r i t i s h  South A frica  Company.
The Company was in  p r in c ip le  ag reeab le  to  the scheme on th e  
assum ption th a t  in  re s p e c t o f mining o p e ra tio n s  in  r e s e rv e s , 
a s im ila r  p ro v is io n  to  th a t  agreed  e a r l i e r  on in  th e  E ast 
Luangwa D is t r i c t  would app ly . The Company d id , however, exp ress 
concern as to  the  p ro v is io n  o f f a c i l i t i e s ,  a n c i l la r y  to  m ining,
1 See Maxwell to  Amery, Conf. o f  8 /5 /1928 . CO 795/35130/1.
2 See Amery to  Maxwell, Conf. (1) o f  11/6 /1928. CO 795/X35130/28 /2 . 
^ See M achtig to  S e c re ta ry , BSA. C o., Conf. o f  16 /8 /1928.
co 795A 35150/ 28/ 5 .
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such as w ater su p p lied  power which m ight be d i f f i c u l t  to
1o b ta in  when the  w ater re so u rce  was w ith in  re s e rv e s .
R ather than  in s i s t in g  on any le g a l  arrangem ent fo r
sec u rin g  such f a c i l i t i e s  when th e  need a r i s e s ,  th e  Company
m erely p leaded  th a t  th e  same be made a v a ila b le  by government
in  v ir tu e  o f the  l a t t e r * s  a d m in is tra tio n  o f  r e s e rv e s .
As fo r  the  p ro v is io n  o f  a  s im ila r  m ining re g u la t io n ,
the Company was c e r ta in ly  r ig h t  as t h i s  was in  th e  contem-
2
p la t io n  o f bo th  governm ents. The C o lo n ia l O ffice  even went 
fu r th e r  to  ho ld  th e  E ast Luangwa D is t r i c t  p ro v is io n  as a
3
model fo r  subsequent re se rv e s  in  th e  Tanganyika D i s t r i c t .
But as to  th e  a n c i l la r y  f a c i l i t i e s  -  water supp ly , p ro v is io n  
fo r h y d ro -e le c tr ic  and o th e r  w ater using p r o je c ts ,  th e  Governor 
req u ested  th a t  in  accordance w ith  the  terms o f re fe re n c e  -  
no avo idab le  d i f f i c u l t i e s  be p laced  in  the way o f m in era l
ifdevelopm ent, and a l l  such a re a s  were excepted  from re s e rv e s . 
Having made such p ro v is io n  the  Governor d id  n o t wish to  make 
any fu r th e r  concessions r e l a t in g  to  the  rem aining w ater 
re so u rce s  w ith in  th e  r e s e rv e s . More concessions i t  was fe a red  
might d ep le te  w ater re so u rce s  in  th e  reserv es*
See S e c re ta ry , BSA. Co. to  Under S e c re ta ry  o f S ta te ,
Conf. of 18/9/1928. CO 795/35130/28/11.
2 For the  C o lo n ia l O ffic e , see Amery to  Governor, D espatch 
No. 397 Of 22/ 11/ 1928 . CO 795/X35130/ 0/ 28/ 13; and fo r  
the  N orthern Rhodesia Government, see  Maxwell to  Amery,
Despatch No. 11 o f 12 /1/1929. CO 793/33333/1.
3 See C o lo n ia l O ffice  M inutes o f 20/ 11/ 1928 . CO 793/X3516 9 /2 8 /4 .
^ See Maxwell to  Amery, ^esp a tch  No. 11 of 12/1/1929* 
n o te  2, ’ su p ra .
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As fo r  the  d r a f t  form ula in  the  O rd er-in -C o u n c il to  
implement th ese  p ro p o sa ls , the  B r i t i s h  South A frica  Company 
saw no o b je c tio n  to  a ccep tin g  th e  d r a f t  even w ith  the  
o b se rv a tio n s  e a r l i e r  r a is e d  w ith  re g a rd  to  th e  p ro v is io n  o f 
f a c i l i t i e s  a n c i l la r y  to  mining such as w ater re so u rce s  
w ith in  r e s e rv e s . Hie Company was, however, to  r a i s e  on th e  
passage o f th e  d r a f t  N orthern  Rhodesia Supplemented O rd e r- in -  
C ouncil on January  29, 1929, a  p o in t  overlooked e a r l i e r .  I t  
occurred  to  th e  Company th a t  in  th e  supply  o f e l e c t r i c  power 
d i f f i c u l t i e s  could  a r i s e ,  in  th e  absence o f any exp ress power, 
fo r  the  e re c tio n  o f tra n sm iss io n  l in e s  a c ro ss  a  re se rv e  from a 
p o in t o u ts id e  i t .  I t  was f e l t  th a t  c lau se  6 o f th e  p r in c ip a l  
O rder o f 1928, in  s e t t in g  a s id e  re se rv e s  e x c lu s iv e ly  fo r  
A fricans could  p reven t a u th o r i ty  being  g ran ted  fo r  such 
e re c t io n s .  This appears to  have been a sound a n t ic ip a t io n  
because no a c i t i v i t y  could  be allow ed w ith in  re se rv e s  excep t 
as prov ided  fo r  in  the  O rder.
3Upon being  co n su lted  fo r  o b se rv a tio n s , the Governor
kr e a d i ly  accep ted  the o v e rs ig h t. I t  was adm itted  th a t  
a lthough  c lau se  8 could  adeq u a te ly  c a te r  fo r  owners o f 
m in era ls  (in c lu d ed  were a lso  h o ld e rs  o f mining r i g h t s ) , as
See S e c re ta ry , BSA. Co, to  Under S e c re ta ry  o f S ta te  
o f 1V 12/1928. CO 795/X35130 /28 /18 .
^ See B aird  to  Under S e c re ta ry  o f S ta te  o f 28 /2 /1929, 
CO 795/33233/29/7 .
^ See Amery to  Governor, Despatch No. 68 o f 18/3 /1929. 
CO 795/35253/29/10.
See Maxwell to  Amery, Despatch No. 216 o f 20/4/1929* 
CO 795/35253/29/11*
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th a t  p ro v is io n  was s u b je c t to  th e  s u b s is t in g  raining law which
prov ided  fo r  such a n c i l la r y  needs, a  s e p a ra te  power company
could  be employed to  undertake such a  job th u s  n e c e s s i ta t in g
s p e c if ic  p ro v is io n  g iv in g  such a  power company a u th o r i ty  to
e n te r  re se rv e s  and e r e c t  l in e s .  With th i s  recommendation the
C o lo n ia l O ffice  inform ed the  Company th a t  th e  S e c re ta ry  o f S ta te
would be w il l in g  to  co n sid e r in tro d u c in g  a  supplem entary O rder-
2in -C o u n c il to  give th e  Governor the  n ecessa ry  a u th o r i ty .
With th i s  the  r a i l  l in e  re s e rv e s  became e f f e c t iv e  in  th e
3
land  re s e rv a tio n  p o lic y  by th e  1929 Supplem ental O rd e r-in -C o u n c il. 
The b a sic  le g a l  form ula rem ained in  the  1928 O rder w ith  th i s  
Supplem ental Order be ing  m erely a d e sc r ip tio n  of th e  a re as  
c o n s t i tu te d  as re s e rv e s . With on ly  the  Tanganyika D is t r i c t  
rem aining a p o lic y  o f  re s e rv e s  had c e r ta in ly  come to  be en trenched  
in  the  t e r r i t o r y .
C. The Tanganyika D i s t r i c t  R eserves
This d i s t r i c t  i s  now p a r t  o f  th e  N orthern  Prov ince o f Zambia. 
As e a r ly  as 1925* during  the N orth C h arte rlan d  Company concession  
regim e, dem arcation o f re s e rv e s  in  t h i s  a re a  had a lre ad y  been
See A ttorney  G e n e ra l 's  Memo o f  17 /4 /1929 . Enclosure in  
Despatch No. 216. no te  4, p . 238 su p ra .
^ See Green to  S e c re ta ry , BSA. Co. o f 27/5/1929*
CO 795A 35253/29/12.
■Z
For the o r ig in a l_ O rd e r, see E nclosure in  Smith (P .C .) 
to  the  C o lo n ia l O ffice  o f 14/2 /1929. CO 795/55253/29/3 .
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conceived a t  the  in s ta n c e  o f th e  B r i t i s h  South A frica  Company •
Chomley, the  Company*s A s s is ta n t G eneral Manager, had sought
th e  appointm ent o f a  Commission fo r  th e  d e s ig n a tio n  o f d e f in i te
re se rv e s  in  t e r r i t o r i e s  covered by th e  th re e  f re e h o ld  a re a s
belonging  to  th e  Company. G iving th e  reaso n s o f th e  Company,
he a s s e r te d  th a t  th e re  was a  growing demand fo r  lan d  by s e t t l e r s
and th a t  th e  Company was anxious to  m inim ise com p lica tio n s  th a t
must in e v i ta b ly  fo llow  in  l i g h t  o f th e  experience  in  the  concession  
1a re a .
In  view o f  subsequent r e v e la t io n s  as  to  European p o p u la tio n
in  t h i s  a re a , i t  can h a rd ly  be b e lie v e d  th a t  European demand could
ever have been th e  com pelling f a c to r .  By 1928, th e re  was a
2p o p u la tio n  o f b a re ly  20 Europeans in  th e  d i s t r i c t .  The tru e  
m otive was apparen t an x ie ty  on th e  Company' s  p a r t  to  secu re  d e f in i te  
a re a s  which could  be a ss ig n ed  to  s e t t l e r s  whenever the  occasion  
aro se  in s te a d  o f  r i s k in g  th e  r e p e t i t io n  of the concession  a re a  
ex p erien ce . By 1927* th e  N orthern  Rhodesia Government heeded the  
Company's re q u e s t by ap p o in tin g  a Commission to  dem arcate re se rv e s
ta k in g  in to  account p o s s ib le  economic development and an in c re a se
3
in  p o p u la tio n  o f  A fricans in  th e  a re a .
See Enclosure in  Clough to  Amery, Despatch No. *f13 o f
1V9/1925. co 795A5629/25.
^ See M inutes o f  Green o f 2V 9 /1928 .
co 795A 35169/ 28/ 7 .
^ See Govt. N otice  No. 107 o f 1927* For the C o lo n ia l O ffice  
ap p ro v a l, see S e c re ta ry  o f S ta te  to  Governor, t e le g .  o f 
9 /6 /1927 . CO 795/X21016A.
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The Commission c o n s is te d  o f J .  M offat Thomson, a  m a g is tra te  
in  Broken H i l l  and s e c re ta ry  to  the p rev ious Commission; R.W. Yule, 
an A frican ; and C aptain  J .  Brown, a  farm er in  C hilanga along  th e  
l in e  o f r a i l .  Thomson was appo in ted  member and chairman o f  th e  
Commission on the  recommendation o f M acdonell C .J . ,  h im se lf unable 
to  tak e  up the  a p p o in tm e n tM a c d o n e ll, C . J . , spoke very  h ig h ly
"I
o f Thomson as  a member o f th e  p rev io u s  Commission. Yule, who a t
the  time o f  a cc e p tin g  appointm ent was in  ne ighbouring  Congo (now 
2
Z a ire ) ,  was considered  by the N orthern  Rhodesia Government as  a
man who "had a very  long experience  o f  N orthern  Rhodesia bo th
3
from an a d m in is tra tiv e  and from a b u s in ess  p o in t o f v iew ."
Brown, who b es id e s  being  a farm er was chairm an o f  th e  C a t t le  Owners'
A sso c ia tio n  and member o f the  N ative E ducation Advisory Board, was
appo in ted  member a f t e r  a l l  a ttem p ts  to  o b ta in  a lo c a l  r e s id e n t  o f
4
Tanganyika D is t r i c t  had f a i l e d .  Four Europeans who had been 
approached fo r the  job tu rned  down th e  o f f e r s .  A ll o f  them excep t 
fo r  one re fu sed  to  accep t appointm ents a p p a ren tly  on account o f
5
o ccu p a tio n a l engagements. The th i r d  man approached, C. Grey who
a t  th e  tim e was in  neighbouring  T angany ika,declined  to  serv e  on
th e  Commission on account o f  having very  l i t t l e  knowledge o f th e
d i s t r i c t  except fo r  few a re a s  and having no experience  in  the
£
procedure and methods o f a commission*
 ^ See P .J .  Macdonell to  A cting Governor o f  4 /1 /1927 . NAZ/RC/460.
2 See Yule to  C hief S e c re ta ry  o f  5/7/1927* NAZ/RC/460.
^ See A cting Governor to  L .S . Amery, Conf. o f  2/5/1927* NAZ/RC/460.
^ See A cting Governor to  L .S . Amery, C o n f.(2) o f  1/8/1927*
NAZ/RC/460.
5
The th re e  who tu rn ed  down be ing  appo in ted  on th e  Commission due to  
o th e r  engagements were H. Rangeley, a farm er in  F o rt Jameson (now 
C h ip a ta ) ; Thornton, a farm er in  Kasama; and L. Gordon, an employee 
g o f a London based company, working in  Broken H ill(now  K&bwe).
See C. Grey to  S e c re ta ry . Dated 1 /6 /1 927 . NAZ/RC/460.
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With th e  th re e  appointm ents confirm ed, the  Commission
proceeded to  Tanganyika D i s t r i c t .  Evidence was heard  from
the  Dr i t i s h  South A frica  Company, government a d m in is tra to rs ,
a few European s e t t l e r s ,  M iss io n a rie s  and A frica n s . O pinions
expressed  were d iv ided  in to  two camps -  namely those  who
supported  the  re se rv e s  scheme and those  who opposed i t .  H.
Croad, on b e h a lf  o f  th e  Company, gave evidence which was
m ainly p ro v is io n  o f  lo c a l  in fo rm atio n  r e l a t i n g  to  p o p u la tio n ,
w ater re so u rce s  and s o i l  c o n d itio n . He then  suggested  which
a re a s  should  be made re s e rv e s , conceding however " th a t  a  good
d ea l o f the a re a s  a re  s tony  o r  rock  and q u ite  u s e le s s  fo r
c u l t iv a t io n ."  The land  he co n sid ered  b e s t  fo r  European
occupation  was suggested  to  be l e f t  ou t o f re se rv e d  a re a s .  The
2m issionary  Rev. Tanguy favoured  re se rv e s  because he f e l t  t h i s  
had to  precede European a r r i v a l  in  th e  a re a  fo r  i f  l e f t  too  l a t e  
th e re  was bound to  be t ro u b le . He p re fe r re d  la rg e  and t r i b a l
re s e rv e s . In  t h i s  ev idence , he was supported  by h is  fe llo w
3
m issionary  Rev. E. Labrecque.
J .L . K eith  and J .H . Venning bo th  in  government a d m in is tra tio n
Ifsupported  the  p r in c ip le  o f land  r e s e rv a t io n .  K e ith , a N ative 
Commissioner in  Broken H i l l  (now Kabwe) and a t  one time A s s is ta n t 
N ative Commissioner in  Iso k a , backed th e  id e a  o f A frican  re se rv e s
' i
See NAZ/ZP1/3/2 a t  p . 14. Eor the  whole o f th e  Company*s 
ev idence, see pp. 7-18.
2 See NAZ/ZP1/3/2 a t  p . 48.
3
I b i d . ,  a t  p . 35*
4
I b id . ,  pp. 56 and 83 .
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based  on th e  growing o f  crops such a s  co ffe e  and c o tto n  which 
were most s u i ta b le  to  Europeans, Such a re a s  he s a id  ought to  be 
re se rv e d  fo r  Europeans because A frican s  were "n o t p ro g re s s iv e  
enough to  compete w ith  Europeans in  growing s u b - t r o p ic a l  p ro d u c ts" .
S .P .L . Lloyd, an a s s i s t a n t  m a g is tra te , and G.H. Lobb, a  
farm er in  A bercorn, d id  n o t th in k  th a t  re s e rv e s  were n ecessa ry  a t  
a l l .  Lloyd f e l t  th a t  th e  e n t i r e  re s e rv e s  scheme was prem ature
as  t h i s  p o r tio n  o f  th e  t e r r i t o r y  was n o t s u f f i c i e n t ly  s e t t l e d  to
2j u s t i f y  a  p o lic y  o f  land  r e s e rv a t io n .  Lobb was even more 
em phatic when he s a id :  " I  should  have thought t h a t  th e re  was
s u f f i c i e n t  land  fo r  Europeans w ithou t hav ing  re s e rv e s  a t  a l l  . . .  
and th e re  i s  any amount o f land  th a t  Europeans w i l l  never take  up • • • " . 
G ranted th e  id e a  o f  re s e rv e s  however, he d id  n o t favour tu rn in g
A frican s  in to  p roducers as  t h i s  would harm lab o u r supply  in  th a t
3A frican s  would be working fo r  them selves.
A frican  c h ie f s  a lso  jo in ed  in  th i s  d iv is io n  o f  o p in io n  w ith  
some favouring  re se rv e s  and o th e rs  opposing them. Some o f those  
who favoured re se rv e s  had no p rev io u s  c o n ta c t w ith  European s e t t l e ­
m ents. They were th e re fo re  n o t apprehensive  a t  th e  id e a  so long
*f
as  they  were a ssu red  o f  t h e i r  req u irem en ts . C h ie fs  C h in ik ila ,
Chitimbwa, Mpande and Makasa were p a r t i c u la r ly  ag reeab le  to
1 See NAZ/ZP1/V2 a t  p . 125.
^ I b i d . , a t  p . 138
5 Ibid.
L
I b id . ,  pp. 256-260.
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European s e tt le m e n t. The l a t t e r  c h ie f  was even more a t t r a c t e d  
by th e  o p p o rtu n ity  o f  h is  people to  s e l l  t h e i r  p ro d u c ts  to
s e t t l e r s  and o b ta in  employment which would a ssu re  them o f  paying
1 2 ta x . In  t h i s  same group o f c h ie f s ,  however, Zombe d isapproved
any fu r th e r  European s e tt le m e n t because a  p a rc e l  o f land  in  h is
a re a  had p re v io u s ly  been given  to  a  European s e t t l e r  w ithou t h is
perm issio n .
The subsequent group o f  c h ie f s  in te rv iew ed  proved more 
r e s i s t a n t  to  the id e a  o f  r e s e rv e s . The Chairman o f the  Commission 
p re faced  th e  h earin g  w ith  an in v i ta t io n  to  c h ie fs  to  in d ic a te  
" . • • what p a r ts  o f th e  country  they  would l ik e  to  keep" so th a t
the  Commission "cou ld , o r might be a b le  to  recommend th e se  to  th e
3
Government." The Chairman o f  the  Commission proceeded fu r th e r  to
c au tio n  the  c h ie fs  th a t  i f  they  f a i l e d  to  make th ese  in d ic a t io n s ,
the  Commission w i l l  be unable to  h e lp  them by recommendations*
N otw ithstanding  th i s  e x p lan a tio n , C hief Mporokoso le d  the  
Ifo p p o s itio n . He f l a t l y  r e je c te d  the  id ea  o f dem arcation when he 
s a id :  " . . .  I  cannot agree to  d iv id e  th e  la n d ."  He p re fe r re d  
in d iv id u a l a p p lic a tio n s  by Europeans who would a r r iv e  in  th e  a re a  
and on ly  then  was he p repared  to  co n sid e r w hether he had any land  
to  a l lo c a te .  S ix  o th e r  c h ie f s  s p e c i f ic a l ly  endorsed t h i s  p o s it io n
1 See NAZ/2/ZP1/3/2, pp. 261-262.
^ I h i d . , a t  p . 258 .
5 I b i d . ,  a t  338.
L
I b id . ,  a t p. k 2 k .
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1
as an expression of their view. Chief Mukupa added to 
this: n. . . We cannot do anything before the Europeans come.
After they come we could say where we would like them to settle.
We have not seen any Europeans coming to settle.” Reiterating 
the same view, Chief Lushinga stated:^ ". • • I should like to 
have the chance to talk when the Europeans come to settle. The 
Boma will call me to talk about giving the land to individual 
applications . . . ” Chief Yombwe summarised the chiefs' views 
by posing the question before the Commission: ”. • • How can
”**one find a place for a stranger when the stranger has not come?
At the time of reporting its findings the Commission observed
in respect of these chiefs: ”The intention of demarcating the
reserves previous to the appointment of this commission had not
been discussed with the chiefs and, naturally, when they heard of
the proposal they were taken by surprise and in many instances did
not realise to the fullest extent what reserves would mean for 
5
them.” Whether or not there was need for reserves, the Commission, 
nevertheless, came out with its report recommending which areas 
were to be reserved for Africans.
Given that there had been two previous Commissions, 
this Commission's Report could hardly be regarded-, as controversial 
and the Governor did not hesitate to approve the proposals.
In implementing the proposal for the removal of Africans into
1 See NAZ/ZP1/3/2 pp. **2*f et seq.
2 Ibid., at p. **25.
3 Ibid.
^ Ibid.
^ See Native Reserves Commission Report (Tanganyika District) 1927* 
NAZ/ZP/1/3/3 at p. 57.
£
See Maxwell to Amery, Conf. (2) of 50/7/1928. CO 795/35169/1.
For the Commission's Report, see Enclosure therein.
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reserves, the Commission recommended that this be done with
promptness in respect only of those in occupation of the
Company estates. As for those on Crown land, removal should
only be effected if and when such land was required for
European settlement and other purposes. In agreeing with this
proposal, the Governor doubted whether Mthere could be any
great demand from settlers for land • • • outside the freehold
areas”. This showed that a policy of reservation in this
area was not necessitated by any circumstances other than the
Company's interests. The alternative would have been a
constitution of reserved land in the rest of the area outside
the Company's freehold. But this policy once defined, was to
affect all land, for the forseeable future. With this reaction
by the Governor to the Commission's proposal, the Colonial Office
2
felt obliged to assent to the Report. As for the Company, 
although dismay was expressed at 41% of its entire area being 
earmarked for reserves, it expressed contentment so long as 
the effect of the excision was to place it in a position to 
deal with the remainder satisfactorily. Again, the Company 
was more concerned with its mineral rights and expressed a 
similar presumption as before in respect of clause 8 of the
 ^See Maxwell to Amery, Conf.(2) of 30/7/1928.
CO 795/35169/1.
^ Amery to Governor*, Conf. of 15/10/1928.
CO 795/X3516 9 /2 8 /7 .
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principal Order. The applicability of this clause to the 
Tanganyika District Deserves, was by now, fairly certain,
2
and the Colonial Office had merely to endorse it formally.
When occasion arose to comment subsequently on the draft 
Order for the area, it transpired that the Company was not 
entirely satisfied with the adequacy of clause 8 of the 
principal 0 rder. By clause 4 of the draft Order provisions 
of the principal Order were to apply to reserves set aside 
under the draft Order but this was to be ,?so far as the same 
are not inconsistent with the provisions of this (draft) Order”. 
On the drafting of the Order, fearing that its mineral rights 
might be affected, the Company ob served: . . It appears
that clause 8 of the Principal Order dealing with mineral 
rights might be held to be inconsistent with the *sole and 
exclusive use and occupation* which is given to the Natives 
by the draft Order • •
In this observation the Company appears to have been right. 
Although reservation of land by previous Orders was made in 
similar terms, provision under these Orders were subject to 
clause 8. To cure this feared defect only in respect of 
Tanganyika District, the Company pressed for the inclusion in 
the draft Order of the following proviso:
See Secretary, BSA. Co., to Under Secretary of State of 
18/ 9/ 1928. CO 795/35169/28/4 .
^ See Green to Secretary, BSA. Co. of 12/10/1928.
co 795/X 35169/ 28/ 6 .
^ See Secretary, BSA. Co. to Under Secretary of State of 
31/1/1929- CO 795/ 35230/ 29/*'A”/1.
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Notwithstanding anything contained in the 
Principal Order or in this Order and in 
any regulations from time to time made under
either of them the owners of the minerals in
Native Reserves described in the Schedule to
this Order shall retain and be free to 
exercise their rights subject to the conditions 
set out in sub-clause (2) of clause 8 of the 
Principal Order,
There was of course no sinister motive on the part
1
of the Imperial Government in this drafting oversight.
Hence they did not dispute the suggestion and the proviso
was included in the new Order, if only to satisfy the
Company.^
A matter that equally concerned the Company was the 
supply of labour, if the recommendation as to removal was 
enforced without exception. Seeking qualification to this to 
meet its potential needs Baird, the Company secretary, writing 
for the Company, commented that the provisions "are too rigid 
and if literally enforced, would prevent the Company or its 
assignees from employing any native labour on their lands,
■Z
whether for agricultural or mining purposes'.' The Company thus 
suggested that a proviso be inserted to allow employment of 
Africans which would involve them staying outside reserves.
The Company was the moving force for demarcation of reserves in 
this area, and when it conceded to a qualification of this 
policy, the Colonial Office could hardly wish to interfere with
For the Northern Rhodesia Government acceptance of the 
amendment, see Governor to Secretary of State, Teleg. of
16A /1929 . CO 795/X35250/29/5.
2
See s. 3(8) of the Northern Rhodesia Crown Lands and Native 
Reserves (Tanganyika District) Order-in-Council, 1929*
3 See Eaird, Secretary, BSA. Co. to Under Secretary of State 
of 3V 1/1929 , note 3 at p.XM-T , supra.
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th e  Company's compromising i t s  own i n t e r e s t s .  The C o lo n ia l
O ffice  re p ly  was an in v i ta t io n  to  the Company fo r  a d r a f t
1
p rov iso  to  be in c lu d ed  in  th e  O rder. And th e  su g g es tio n  was
2c e r ta in ly  in c lu d ed  in  the  O rder. This p ro v is io n  was more 
commendable in  c o n tra s t  to  s im ila r  p ro v is io n  in  re g a rd  to  the  
r e s t  o f  the  re se rv e s  in  the  t e r r i t o r y .  I t  p rov ided  a  le g a l  
b a s is  upon which an A frican  occupying land  o u ts id e  re s e rv e s , 
as an employee, could  a s s e r t  h is  r ig h t  o f  o ccu p a tio n . As 
a lre ad y  in d ic a te d , elsew here in  the  t e r r i t o r y  ten u re  of land  
o u ts id e  re se rv e s  was u n c e r ta in .
With t h i s ,  th e  S tan ley  scheme, conceived a t  the  tim e o f 
the  assum ption o f d i r e c t  B r i t i s h  r u le ,  was f in a l ly  f u l f i l l e d .
To en trench  the  scheme over th e  y e a rs , every  n ecessa ry  f a c i l i t y
was d ev ised . P r im a rily  th e  scheme was supported  by th e  p o lic y  o f
3
in d i r e c t  r u le .  R eserves were e s s e n t ia l ly  a permanent h a b i ta t  
o f  the ind igenous p o p u la tio n  and wherever n ecessa ry  machinery 
was sought to  keep people away from a re a s  which were n o t re se rv e d
 ^ See Green to  S e c re ta ry , BSA. Co. o f 12/2/1929* CO 795/^35230/29/2• 
2 £or the  o r ig in a l  N orthern  Rhodesia Crown lan d s and N ative R eserves 
(Tanganyika D is t r i c t )  Order-in*-Council 1929» see  E nclosure  in  
Hankey (P .C .) to  Under S e c re ta ry  o f  S ta te  o f 12/11/1929*
CO 795/35250/29/’'A ''/13 . C f . ,  Supplement to  the N orthern  Rhodesia 
Govt. G aze tte , 27/12/1929* Govt. N otice No. 94 o f  1929*
3
For the  e v o lu tio n  o f t h i s  p o lic y  and i t s  a p p lic a t io n  to  the  
t e r r i t o r y ,  see  NAZ/SEC/NAT/274, V o l.I .  C f. ,  Lord H arlech 
"The B r i t i s h  P ro te c to ra te s  in  South A f r ic a . , A frican  S tu d ie s ,
Vol. 4, No. 1, 1945, pp . 128-129; M.G. B i l l in g ,  " T r ib a l Rule 
and Modern P o l i t i c s  in  N orthern  R hodesia", A frican  A f fa ir s ,  V o l.58 , 
No. 311 1959 PP* “135-40, p a r t i c u la r ly  a t  p . 139* *or a  s p e c if ic  
in s ta n c e  o f I n d ir e c t  R ule, see E.W.Smith, "Addendum to  th e  I l a -  
speaking Peoples o f N orthern  R hodesia", A frican  S tu d ie s , V o l.8 ,
No. 1 , March 1949* PP* 1-9* p a r t i c u la r ly  pp . 7-9*
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1
fo r  them. The demand fo r  lab o u r su pp ly , a s  has been 
in d ic a te d , was o f  course  th e  most n a tu r a l  q u a l i f ic a t io n  to  
th e  re se rv e  scheme. Although i t  was i n i t i a l l y  b e lie v e d  th a t
2p la c e s  o f  employment o u ts id e  re s e rv e s  were m erely tem porary ,
t h i s  a t t i t u d e  was soon to  be re v e rse d  by th e  p r a c t i c a l  demand
fo r  labou r s t a b i l i z a t i o n ,  so th a t  in d u s t r ie s ,  p a r t i c u la r ly  the
3
mines could  be e f f i c i e n t ly  manned.
Thus, what in  i t s  in c e p tio n  cou ld  have been more 
in c l in e d  to  some k ind  o f  a p a r th e id , had in  p ra c t ic e  to  be 
adap ted  to  the demanding in d u s t r i a l  c o n d itio n s  o f  th e  t e r r i t o r y .  
But even where re s e rv e s  appeared to  be se rv in g  the  purpose fo r  
which they were c re a te d , i t  was d isco v ered  sooner th an  expected  
th a t  a  good number o f  them could  no lo n g er c o n ta in  th e  p o p u la tio n . 
O verstocking and o v e rp o p u la tio n  se v e re ly  eroded re s e rv e s , and i t  
was r e a l i s e d  as  e a r ly  a s  1929 th a t  no amount o f  a g r i c u l tu r a l
1
For th e  means o f  keeping unemployed A frican s  from tow ns, see  
’’Urban Problems in  E as t and C e n tra l A frica ” , R eport o f  a  
C onference h e ld  a t  Ndola, N orthern  R hodesia, Feb. 1958 in  J.A .A . 
V ol. X, No. *f, O ct. 1958 pp. 223-224 8c p . 226.
2 For a  r e f l e c t io n  o f  t h i s  a t t i tu d e  m  the  com position  o f  urban 
lo c a l  c o u r ts ,  see C.M.N. W hite, ’’The Changing Scope o f  Urban 
N ative C ourts in  N orthern  R hodesia” , J .A .L . , V ol. 8 , No. 1,
1964 p . 30.
See H. H e is le r ,  "The C re a tio n  o f  a  S ta b i l i s e d  Urban S o c ie ty :
A Turning P o in t in  th e  Development o f  N orthern  Rhodesia/Zam bia", 
A frican  A f fa ir s ,  V ol. 70, No. 279* A p ril 1971* PP* 144-143.
C f .,  House o f Commons D ebates, 11 /2/1941, V ol. 377* c o ls .
1321 & 1323.
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1improvement a lone  could  remedy th e  s i t u a t io n .  The answer 
la y  in  p ro v is io n  o f  more la n d . I t  was as a  r e s u l t  o f t h i s  
cummulative sh o rtag e  o f land  over the  y e a rs  th a t  th e  T ru st 
lan d  p o lic y  was to  evo lve.
See G. Kay, "R esettlem en t and Land Use P lann ing  
in  Zambia: The C hipangali Scheme", S co t. Geo. Mag.
Vol. 81, p . 166 . C f. ,  R.H. F ra s e r ,  "Land S e ttlem en t in  
th e  E as te rn  Province o f N orthern  R hodesia", Rhodes 
L iv ingstone  Jo u rn a l, V ol. I l l ,  June 19^5 PP* ^7-^9*
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CHAPTER 4
♦NATIVE TRUST LAND1; Governor Young's Scheme 
1935 -  19V?
•1
The Zambia T ru st Land O rders , 1947-1964, th e  le g a l  form ulae
fo r  e f fe c t in g  t r u s t  lan d  p o lic y , in  t h e i r  p r in c ip a l  fe a tu re s
do n o t re v e a l any rem arkable d i s t in c t io n  between t r u s t  la n d ,
and i t s  c o u n te rp a r t ,re s e rv e s . T ru st la n d , l ik e  r e s e rv e s , was
v e s te d  in  th e  S e c re ta ry  o f S ta te ,  w ith  t h i s  d if f e r e n c e , " fo r  the
2use o r  common b e n e f i t ,  d i r e c t  o r i n d i r e c t ,o f  n a t iv e s " .
R eserves, i t  may be r e c a l le d ,  were " fo r  the  so le  and ex c lu s iv e  
use and occupation  o f n a t iv e s " .  A consequence a r i s in g  from 
t h i s  d if fe re n c e  in  phraseo logy  i s  th a t  w hile  in  re s e rv e s  an 
a lie n a b le  i n t e r e s t  to  a  "n o n -n a tiv e"  was r e s t r i c t e d  to  5 y ears  
o n ly , so long  as i t  was in  the  i n t e r e s t s  o f th e  " n a t iv e s " , an 
a lie n a b le  i n t e r e s t  in  t r u s t  land  could be fo r  as long  a p e rio d  
as 99 y e a rs , so long  as such a l ie n a t io n  was in  the  g e n e ra l
i n t e r e s t s  o f th e  community as a  w hole .3
This s u b tle  q u a l i f ic a t io n ,  and th e  n a tu re  o f  th e  lan d
i n t e r e s t  can only  be understood  a g a in s t  th e  background o f European
s e t t l e r  antagonism  to  the p o lic y  and th e  o f f i c i a l  concep tion  o f 
how t r u s t  land  was to  be d is tin g u ish e d  from re s e rv e s .
J u s t  as S tan ley  r e l i e d  on h i s  Southern  experience  in
if
c re a tin g  re s e rv e s , so d id  Governor Young want to  in tro d u ce  
-|
Appendix 4, Revised Laws.
p
I b i d . , s . 4 .
3 I b i d . ,  s . 5 (1)
if
See pp202et. seq., supra.
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a p o lic y  w ith  which he was most f a m il ia r  du ring  h is  y e a rs
o f a d m in is tra tio n  as  governor o f  ne ighbouring  N yasaland.
The Nyasaland scheme as co n ta in ed  in  th e  P r o te c to r a te 's  N ative
T ru st Land O rd er-in -C o u n c il was ju s t  th e  re v e rse  o f  i t s
N orthern  Rhodesia c o u n te rp a r t . In  N orthern  R hodesia, a s  has
been seen , the  e f f e c t  o f  the  1928 O rder was e s s e n t ia l ly  to
con v ert a l l  lan d  to  Crown land  u n le ss  re se rv e d . In  N yasaland,
on th e  o th e r  hand, a l l  land  was t r u s t  lan d  u n le ss  re se rv e d  fo r
d i f f e r e n t  pu rp o ses. Thus s .k  o f  th e  Nyasaland Order p ro v id ed :
The whole o f  th e  lan d s  o f th e  P ro te c to ra te  
excep t Crown lands and re se rv e d  la n d s , a re  
hereby d e c la red  to  be n a tiv e  t r u s t  la n d .
Crown lands were d e fin ed  a s  " a l l  lan d s  and in t e r e s t s  in  land
2acq u ired  or occupied by o r  on b e h a lf  o f H is M ajesty". Hence 
th e re  had to  be a  s p e c if ic  a c t  o f a c q u is i t io n  o r o ccu p a tio n .
Thus the  Crown could  no t by v i r tu e  on ly  o f i t s  s ta tu s  re g a rd  any 
land  as i t s  own. Reserved lan d s  in c lu d ed  lan d s  in  tow nships, a l l  
p rev ious d is p o s it io n s  by which p r iv a te  i n t e r e s t s  in  land  were 
acq u ired  b e fo re  th e  commencement o f th e  Order o r indeed  any 
p a rc e ls  o f  land  s p e c i f ic a l ly  re se rv e d  as s e t  o u t in  the  schedule  
to  the  O rd er.^
The e f f e c t  o f  th i s  Order was to  d e c la re  the  g re a te r  p a r t  
o f the  P ro te c to ra te  as  t r u s t  la n d . The r a t io n a le  fo r  t h i s ,  as  
has been observed , i s  th a t  Nyasaland w ith  i t s  predom inant
See the  Nyasaland P ro te c to ra te  (N ative T ru st Land) C rder 
in  C ouncil (co n so lid a ted ) 1956.
2 I b i d . ,  s .  2 .
5 I b id . ,  s .  2 ( a ) - ( f ) .
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ind igenous p o p u la tio n  was e s s e n t ia l ly  an A frican  t e r r i t o r y
1
w ith  European occupancy being  m erely reg ard ed  as  an ex cep tio n .
To r e a l i s e  t h i s  th e  land  so d ec la red  as  t r u s t  lan d  was v e s te d  in
the  S e c re ta ry  o f S ta te  to  be ad m in is te red  and c o n tro l le d  by the
G overnor, under th e  su p e rv is io n  o f the  form er, " fo r  th e  use o r
common b e n e f i t ,  d i r e c t  o r in d i r e c t ,  o f  th e  n a tiv e s  o f  the  
2
P r o te c to ra te " .  In  t h i s  u se , however, d is p o s i t io n  to  "non­
n a tiv e s"  by g ra n t o f  r ig h t s  o f  occupancy was a llow ed , the
c r i t e r io n  s t i l l  being  "common b e n e f i t  d i r e c t  or i n d i r e c t ,  o f  th e
3
n a t iv e s " .  The i n t e r e s t  envisaged  in  the  r ig h t s  o f occupancy
could be fo r  any term n o t exceeding 99 y e a rs , s u b je c t to  the
p ro v iso  th a t  th e  Governor " s h a l l  n o t • • • g ra n t r i g h t s  • • •
f r e e  o f r e n t  o r upon any c o n d itio n  which may p rec lu d e  him from
re v is in g  the  r e n t  a t  in te r v a ls  o f n o t more than  t h i r t y - th r e e  
If
y e a rs " . This i t  may be no ted  i s  the  ex ac t language o f  the  
Tanganyika Land O rdinance.
The only  d i s t in c t io n  between th e  N orthern  Rhodesia t r u s t  
land  and Nyasaland model i s  in  th e  c r i t e r io n  fo r  d is p o s i t io n  to  
n o n -n a tiv es  -  " in  the  g en e ra l i n t e r e s t s  o f th e  community as a 
w hole." This i s  to  be re v e a le d  in  th e  compromise a r i s in g  from 
s e t t l e r  antagonism .
See C.K. Meek, Land Law and Custom in  the  C o lo n ies, 
2nd e d . , London, 1968, p . 116>.
2 See s .  5 (1) N ative T ru st Land Order in  C ouncil, 1936. 
 ^ I b i d . , s .  6 (1 ) ( a ) .
 ^ I b i d . , s .  6 (4 ) .
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At the  tim e th e  t r u s t  land  p o lic y  was being  conceived in  
N orthern Rhodesia — 1935 — a l l  the  lan d  th e re  was was un­
a lie n a te d  Crown lan d . The N orthern  R hodesia Government found 
i t s e l f  in  th e  em barrassing predicam ent o f having people in  
re s e rv e s  w ithou t s u f f i c i e n t  land  w hile th e re  was superfluous land  
e lsew here. The o p p o rtu n ity  to  c o n sid e r A frican  needs a lso  
in v i te d  a reassessm en t in  lan d  p o lic y . I t  was t h i s  occasion  
th a t  Young se iz e d  to  im plan t in  th e  t e r r i t o r y  th e  Nyasaland model. 
He was, however, to  develop th e  j u s t i f i c a t i o n  fo r  doing t h i s  in  
q u ite  u n re la te d  c o n d itio n s .
M indful o f the  need to  j u s t i f y  h is  scheme, he w ished f i r s t  
to  gauge th e  C o lo n ia l O ffice  fe e l in g s  by a d r a f t  desp a tch . 
Acknowledging the  d if fe re n c e s  between the  two c o u n tr ie s ,  Young 
no ted  th a t  (a) N orthern  Rhodesia was le s s  densely  popu la ted  
w ith  the  p o p u la tio n  sp read  over more than  seven tim es as ex ten s iv e  
an a re a . With w e ll advanced e c o lo g ic a l and g e o lo g ic a l su rv ey s, 
he concluded th a t  the  p o s s ib i l i t y  o f fu r th e r  a l ie n a t io n s  o f land  
in  a re a s  s u i ta b le  fo r  permanent n o n -n a tiv e  development could  n o t 
be o v e r-ru le d . But the f a c t  th a t  N orthern  Rhodesia was le s s  
densely  popu la ted  i s  no t a reason  c o n s is te n t  w ith  th e  prem ise 
on which th e  Nyasaland scheme evo lved . The t r u s t  land  p o lic y  
in  Nyasaland was developed to  sa feg u ard  A frican  in t e r e s t s  because 
the  A frican  p o p u la tio n  was la rg e r  over a sm a lle r a re a  than  N orthern  
R hodesia. In  N orthern Rhodesia th e re fo re  the d e n s ity  o f  A frican  
p o p u la tio n  over such an ex ten s iv e  a re a  could  no t have j u s t i f i e d  
c re a tin g  t r u s t  lands on the  p r in c ip le  o f p ro te c t in g  A frican  
i n t e r e s t s .
See Young to  S ir  J .  Maffey (Pers* & C onf.) d r a f t  Despatch 
o f 20 /9 /1935. CO 795A 5120/35 /1 .
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He then  acknowledged (b) th a t  N orthern  Rhodesia was b e t t e r  
p rovided  "w ith m inera l d e p o s its  o f the  g r e a te s t  im p e ria l 
im portance". On t h i s  b a s is  he proposed th a t  m in e ra lised  a re a s  
be excepted from t r u s t  lan d . This f a c to r  could  be accep ted  as 
ju s t i f y in g  the  adoption  o f  the  N yasaland model, fo r  s im ila r  
reasons th a t  n e c e s s i ta te d  re s e rv in g  c e r ta in  a re a s  from t r u s t  
land  in  N yasaland. Then (c) Young conceded th a t  th e  system  o f  
re se rv e s  had a lre ad y  been adopted in  N orthern  R hodesia. But he 
d id  no t see th i s  as being  o b je c tio n a b le  s in ce  th e  s o lu t io n  la y  
in  co n v ertin g  re se rv e s  in to  t r u s t  lan d  w ith  an expansion in  th e  
s iz e  o f the form er. A ccepting t r u s t  lan d  as th e  p o lic y , t h i s  
would have been th e  n a tu r a l  consequence. The q u estio n  which a t  
t h i s  tim e, however, Young had n o t add ressed  h im se lf to  was in  
what manner had re se rv e s  f a i l e d .
Summarising the  im port o f h is  p ro p o sa ls , Young concluded:
" . . . so f a r  as the  land  p o lic y  i s  concerned, in s te a d  o f  the 
whole o f the  u n a lie n a te d  land  in  the  t e r r i t o r y  be ing  d ec la red  
n a tiv e  t r u s t  lan d , only such a re a s  o f u n a lie n a te d  land  as  a re  
shown by e c o lo g ic a l survey to  be u n su ite d  fo r  n o n -n a tiv e  s e t t l e ­
ment and by a g e o lo g ic a l survey n o t to  c o n ta in  workable m in era l 
d e p o s its  should  be d ec la red  . . .  n a tiv e  t r u s t  la n d " . A lthough 
he q u a l i f ie d  h im se lf as to  th i s  th a t  he never meant th a t  on ly  
p oo rer a g r ic u l tu r a l  s o i l s  should  be re se rv e d  fo r  A fric a n s , the 
in c o n s is te n c y  was very  ap p aren t and hard  to  defend. C e r ta in ly  
poo rer a g r ic u l tu r a l  s o i l s  could  n o t be s u i ta b le  fo r  s e t t l e r s ,  
a  c r i t e r io n  which accord ing  to  th e  p ro p o sa l would excep t such 
land  from European s e tt le m e n t.
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The C o lo n ia l O ffice  r e p l ie d  to  Young*s p ro p o sa ls  w ith  
m isg iv in g s . B ottom ley,an o f f i c e r  in  th e  C o lo n ia l O ff ic e , 
expressed  i t s  f e e l in g s .  In  co n v e rtin g  re se rv e s  to  t r u s t  lan d , 
he saw a th r e a t  to  the  s e c u r i ty  o f  ten u re  o f  A frican s  by 
d iv e s t in g  th e  S e c re ta ry  o f S ta te  o f the  t r u s te e  t i t l e .  This 
o f course  could  h a rd ly  have been th e  o b je c t io n  because, as i t  
tu rned  o u t, t r u s t  land  could eq u a lly  be v e s te d  in  the  S e c re ta ry  
o f S ta te  under the  N yasaland O rder. The more fundam ental 
o b je c tio n s  r a is e d  were however: (a ) f a i lu r e  o f Young's p ro p o sa l
in  dem onstrating  any inadequacy in  th e  re s e rv e s  p ro v is io n s , and
(b) the  b a s is  o f  determ in ing  what should and should  n o t be t r u s t  
lan d . As to  (a) Bottomley p o in ted  to  s . 6(3) o f the 1928 Order 
which prov ided  fo r a l t e r a t io n  o f  boundaries o f re s e rv e s  where 
need a r i s e s .  As to  (b ) , he observed , " I am no t c le a r  how we
could j u s t i f y  a d iv is io n  o f  the  a re a , under which th e  N ative T ru st
Land would c o n s is t  only  o f those  d i s t r i c t s  which a re  u n su ita b le  
fo r  s e tt le m e n t . . . "  On th i s  the  C o lo n ia l O f f ic e 's  u n eas in ess
as to  th e  d isc r im in a to ry  im p lic a tio n  was subsequen tly  even more
2amply exp ressed . In  t h i s  reg a rd  Smith m inuted:
. . .  the  n a tiv e s  may g la d ly  have what the w hite  
s e t t l e r s  do n o t want . . .  But I  f a i l  to  see how
any in c re a se  in  the  a re a  o f  land  h e ld  in  t r u s t
fo r  the  n a tiv e s  (p rov ided  i t  i s  u s e le s s  fo r  any 
o th e r purpose) cam ju s t i f y  the  w ithdraw al o f the  
r ig h t  o f  f i r s t  c o n s id e ra tio n  from the  n a tiv e s , 
and th i s  i s  what the  S e c re ta ry  o f S ta te  would 
have to  j u s t i f y . 3
See Bottom ley to  S ir  H. Young ( s e m i-o f f ic ia l )  Despatch 
o f  24/12/1935. CO 795/45120/35A .
2
Smith was one o f  the  o f f ic e r s  in  th e  C o lo n ia l O ffice  
d ea lin g  w ith  A frican  a f f a i r s .
5 See Minutes of Smith of 11/6/1936. CO 795A5120.
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This was th e  C o lo n ia l O ffice  r e a c t io n  which S ir  H. Young
had to  a cc e p t. U n fo rtu n a te ly  he never seemed to  have
addressed  h im se lf to  th e  o b je c t io n s  r a is e d  by Bottom ley which
were v a l id  arguem ents a g a in s t  th e  p ro p o sa ls . He now s h i f te d
h is  l in e  o f emphasis a tta c k in g  th e  r i g i d i t y  o f n a tiv e  r e s e rv e s .
He thus w rote:
My o b je c t io n  i s  th a t  the  system o f N ative 
R eserves as a t  p re se n t c o n s t i tu te d  i s  n o t 
s u f f i c i e n t ly  e l a s t i c .  I t  i s  an accep tance  
in  advance o f  what may tu rn  o u t to  be the  
wrong p r in c ip le ,  namely s e g re g a tio n . I t  
d e f in i te ly  ru le s  o u t th e  p o s s ib i l i t y  o f 
European h e lp  in  developing  th e  lan d  fo r  th e  
good o f the  n a t iv e s ,  s in ce  no one in  h is  good 
senses would p u t any c a p i t a l  in to  lan d  h e ld  on 
a ten u re  n o t exceeding f iv e  y e a r s .1
In  co n sid e rin g  the involvem ent o f European c a p i t a l  he was now
ex p re ss ly  evoking the  S e le c t  C om m ittee's pronouncement on th e
'N a tiv e  and European' complementary i n t e r e s t s .  A m plifying th i s
p r in c ip le ,  he went on to  argue " . • • The so c a l le d  a l ie n  o r
immigrant community i s  th e  one th a t  b r in g s  in  c a p i t a l  and
develops the  coun try  in  a  way th a t  the  n a tiv e s  could  never be
expected to  do. To my mind th e re  i s  no more reaso n  why th e
in t e r e s t s  o f the n a tiv e s  should  be reg a rd ed  as paramount in  such
p la c e s  . . . "  Acknowledging th e  paramountcy o f " n a t iv e ” i n t e r e s t s ,
S ir  H. Young argued th a t  t h i s  should  be confined  to  those  t r a c t s
o f land  " in  which Europeans w i l l  never be ab le  to  s e t t l e  down
and form a  permanent community". R e fe rrin g  to  Nyasaland as a
unique t e r r i t o r y  f a l l i n g  w ith in  th e  l a t t e r  d e f in i t io n ,  he
 ^ See S ir  H. Young to  S ir  J .  Maffey o f  7 /1 /1936 . 
CO 795A 512 0 /3 6 /1 .
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in d ic a te d  th a t  i t  was in  t h i s  co n tex t th a t  he recommended un­
a l ie n a te d  land  in  th e  t e r r i t o r y  to  be d ec la red  t r u s t  lan d , where 
"n a tiv e "  i n t e r e s t s  would be paramount*
In  so f a r  as S ir  H. Young was a t ta c k in g  the  r i g i d i t y  o f  
the  re s e rv e s , he was c e r ta in ly  now being  more c o n s is te n t  w ith  
h is  Nyasaland model which was more p e rm iss iv e . In  s e g re g a tin g  
re s e rv e s  fo r  th e  mere sake o f  i t ,  he c e r ta in ly  would have had 
an a l l y  in  S tan ley  who e q u a lly  was r e s e n t f u l  o f se g re g a tio n . I t  
might be th o u g h t, however, th a t  ex ten s io n  o f th e  p e rio d  o f  le a s e ­
hold  in  re se rv e s  would have been a b e t t e r  s o lu tio n  than  a 
com plete d ep artu re  from th e  scheme o f re s e rv e s . This s o lu tio n  , 
however, was c o n tra ry  to  th e  b a s is  upon which re s e rv e s  were 
c o n s t i tu te d ,  permanent se tt le m e n t o f the  A fricans w ith  as l i t t l e  
in te r fe re n c e  as p r a c t i c a l ly  p o s s ib le . In  th i s  re g a rd  to  have to  
view re s e rv e s , as S ir  H, Young d id , th a t  the scheme was en tren ch in g  
the  paramountcy o f "n a tiv e"  i n t e r e s t s  i s  h a rd ly  te n a b le . The 
paramountcy o f "n a tiv e "  i n t e r e s t s  had n o t y e t been enu n cia ted  a t  
the tim e o f  c re a t in g  re s e rv e s . R eserves were a  concep tion  o f  the
1920 's w hile the  paramountcy o f " n a tiv e "  i n t e r e s t s  was developed
2subsequen tly  in  th e  very  e a r ly  1950 ' s .
The p r in c ip le  o f  complementary i n t e r e s t s  a t  t h i s  tim e 
should c e r ta in ly  have been a very  fo r c e fu l  argument so long  as 
the  c h a r a c te r i s t i c  th a t  t r u s t  lan d  be in f e r io r  was abandoned.
At th i s  s tag e  i t  was in  th i s  d i r e c t io n  th a t  S i r  H. Young seemed
 ^ See S i r  H. Young to  S ir  J .  Maffey (p e rs ) o f  29 /^ /1956 .
CO 795A 5120/36/5 .
2 For a d iscu ss io n  o f  the  paramountcy o f  "n a tiv e "  i n t e r e s t s  
d o c tr in e , see pp. X l S -  i n f r a .
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to  be le a n in g . Refraining h is  p ro p o sa l he w ro te: ” . . .  what
I  am now proposing  to  do i s  re se rv e  fo r  th e  n a tiv e s  a l l  th e  
land  th a t  can p ru d e n tly  be so re se rv e d , keeping the  r e s t  open, 
as i t  i s  now, fo r  such d isp o sa l a s  may su b sequen tly  tu rn  o u t 
to  be d e s i r a b le ” . This appears a  r e t r e a t  from having on ly  
as t r u s t  land  th a t  which i s  u n s u ita b le . "The r e s t ” which i s  
kep t open i s  no t n e c e s s a r i ly  in ten d ed  to  dep rive  A frican s  b u t to  
p rov ide  fo r  any fu tu re  needs. At t h i s  p o in t  in  tim e i t  was 
indeed  w e ll to  make p ro v is io n  fo r  the  fu tu r e .
In  a more im p l ic i t  adm ission th a t  he d id  n o t env isage
t r u s t  land  as i n f e r io r ,  w ith  th e  Nyasaland analogy a t  th e  back
o f h is  mind, S ir  H. Young w ro te : "The s ta tu s  o f th e  n a tiv e
t r u s t  land  . . .  would be th e  same as has been approved in
N yasaland, namely land  which can be d isposed  o f in  the  n a tiv e
i n t e r e s t  bu t from which European c o -o p e ra tio n  and c a p i t a l  a re
n o t excluded in  th e  way th a t  they  a re  excluded in  n a tiv e  
2re s e rv e s " . For th e  u t i l i t y  o f such lan d  to  be a t t r a c t i v e  to  
European co -o p e ra tio n  and c a p i t a l ,  i t  would have to  be s u i ta b le  
fo r  s e tt le m e n t in  the  f i r s t  p la c e . The o b je c tio n  to  th e  b a s is  
o f d e te rm in a tio n  would then  f a l l  away. The u n c e r ta in ty  in  S i r
H. Young's views as in d ic a te d , on ly  go to  r e f l e c t  th e  d i f f i c u l t i e s  
o f  t h i s  p o lic y  in  i t s  fo rm ative  s ta g e .
This en u n c ia tio n  o f  S i r  H. Young's l a t e s t  views d id  n o t, however,
 ^ See S ir  H. Young to  S ir  J .  Maffey (p e r s .)  o f  29/V ^936»
CO 795A512 0 /3 6 /5 .
2 Ib id .
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a l la y  th e  C o lo n ia l O ffice  f e a r s .  The C o lo n ia l O ffice  saw in
th e se  views a  p ro p o s itio n  o f  th e  paramountcy o f  European
in t e r e s t s  d e ro g a tin g  from th e  ta s k  and ro le  o f t ru s te e s h ip  in
•1
th e  Im p e ria l Government. In  t h i s  re g a rd  Smith m inuted:
. • . The b a s is  o f  th e  d if fe re n c e s  o f op in ion  i s  
th e  f a c t  th a t  S i r  H. Young s t i l l  r e fu s e s  to  
accep t the  p r in c ip le  o f  t ru s te e s h ip ,  o f  the  
paramountcy o f  n a tiv e  i n t e r e s t s .  H is view, 
s ta te d  a  l i t t l e  n a iv e ly  . . .  i s  th a t  s in ce  i t  
i s  the  a l ie n  w hite community th a t  b r in g s  in  c a p i t a l  
and perform s th e  work o f  developm ent, th e  i n t e r e s t  
o f  t h i s  community should  p r e v a i l  in  a l l  a re a s  in  
which such development i s  p o s s ib le .
With t h i s  fe a r  p re v a il in g  in  th e  C o lo n ia l O ff ic e , th e  Governor
was in s tru c te d  to  w ithhold  any a c tio n  on th e  p ro p o sa ls  pending
2a p e rso n a l d iscu ss io n  o f h is  views w ith  the  C o lo n ia l O ff ic e .
I t  t ra n s p ire d  a t  the  meeting"^ w ith  the  C o lo n ia l O ffice  o f f i c i a l s
th a t  S ir  H. Young seems to  have abandoned h is  e a r l i e r  f e a r  o f
paramountcy o f "n a tiv e  in t e r e s t s "  and co n cen tra ted  on th e
i n f l e x i b i l i t y  o f  th e  re s e rv e s  scheme. His v is io n  o f  t r u s t  land
was as  a c e n tre  o f  in te n se  economic a c t i v i t y  w ithou t any
h inderance  and th a t  t h i s  would be to  the  advantage o f  th e  A frican .
In  t h i s  S i r  H. Young found an a l l y  in  Gore-Browne, th e  u n o f f ic ia l
member o f th e  L e g is la tiv e  C ouncil re p re se n tin g  A frican  i n t e r e s t s .
At home he c e r ta in ly  had, i n t e r  a l i a , the  sup p o rt o f  P ro v in c ia l  
5
Commissioners•
1 See M inutes o f  Smith o f  11 /6 /1936. CO 795A 5120/36.
^ See C o lo n ia l O ffice  l e t t e r  to  S ir  H. Young o f  5 /8 /1936 .
co 795A 5120/36/6 .
3
See Note o f  D iscussion  on Land P o lic y  — a  m eeting o f  
S e c re ta ry  o f S ta te ,  S i r  H. Young, S i r  W. B ottom ley, C alder & 
Gore-Browne o f 3 /5 /1937 . CO 795/^5120/37/3^.
L.
See Note on proposed v i s i t  to  C o lo n ia l O ff ice NAZ/SEC/SI/
111 V ol. 1 p . 6.
c
For approval o f th e  Young scheme by P ro v in c ia l  Commissioners, 
see  P ro v in c ia l  Com m issioners’ Conference 16 /3  -  21 /3  1936. 
NAZ/NAT/A/2/6.
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At th i s  m eeting, having seen S ir  H. Young1 s im a g in a t iv e  
th in k in g , the  C o lo n ia l O ffice  d id  n o t r e a c t  ad v erse ly  to  the  
id ea  o f  g re a te r  European p a r t i c ip a t io n ,  beyond in d ic a t in g  th a t  
any such arrangem ent would have to  in c lu d e  p ro v is io n  th a t  such 
p a r t ic ip a t io n  i s  no t to  the  p re ju d ic e  o f A frican  i n t e r e s t s .  I t  
was however a lso  in d ic a te d  th a t  th e re  was a t  the  moment no 
expressed  commitment to  th i s  scheme by th e  C o lo n ia l O ff ic e , 
the  q u estio n  o f p o lic y  being  s u b je c t to  fu r th e r  c o n s id e ra tio n .
But even w ith  t h i s  q u a l i f ic a t io n ,  S i r  H, Young seems to
have taken  i t  th a t  he had sco red  a t a c i t  v ic to ry  fo r  h is
p ro p o sa ls . In  no tim e he subm itted  h is  p ro p o sa ls  o f f i c i a l l y
w ith  minor m o d if ic a tio n s . The C o lo n ia l O ffice  re p ly  to  th e se
o f f i c i a l  p ro p o sa ls  was now one o f d e fe rrm en t. I t  was decided
th a t  the  p ro p o sa ls  should  aw ait the  Pim Commission on th e
f in a n c ia l  s i tu a t io n  o f  the t e r r i t o r y  and th e  Royal Commission
2on c lo s e r  r e la t io n s  between the  Rhodesiasand N yasaland. The 
Pim Commission was appoin ted  by the  S e c re ta ry  o f S ta te  fo r  the  
C olonies a t  the  re q u e s t o f th e  N orthern  Rhodesia Government a t  
a time when the l a t t e r  was u rg e n tly  concerned w ith  the  economy 
o f the co u n try . This Commission was expected  to  enqu ire  and 
re p o r t  on the  p r a c t i c a b i l i t y  o f red u c in g  the  c o s t o f a d m in is tra tio n , 
and developing  and supplem enting th e  e x is t in g  so u rces  o f  Govern­
ment revenue. In  t h i s  assignm ent the Commission was " to  make
3
recommendations g e n e ra l ly ."  A.W. Pim was appo in ted  chairm an
 ^ See S ir  H. Young to  Ormsby Gore, Conf. o f k /9 /1 9 37*
CO 795A 5120/ 37/ 6 .
2
See Ormsby Gore to  S i r  H. Young ( s e c re t  & p e r s . )  o f
19/ 10/ 1937. CO 795A 5120/ 37/ 9 .
3
See R eport o f the  Commission Appointed to  Enquire in to  
the  F in a n c ia l and Economic P o s it io n  o f  N orthern  R hodesia, 
C o lo n ia l No. 145.
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of the Commission, S. Milligan was the second member of 
the Commission. A.B. Cohen, of the Colonial Office, acted as 
secretary to the Commission. The Rhodesia and Nyasaland 
Commission was similarly appointed by the Secretary of State 
for the colonies. This Commission was to advise the British 
Government on "what form of closer co-operation or association 
between Southern Rhodesia, Northern Rhodesia and Nyasaland is 
desirable and feasible". Any such recommended union was to have 
due regard of the interests "of all the inhabitants" and the 
special responsibility of the British Government over the 
interests"of the Native inhabitants". The chairman of the 
Commission was Viscount C. Bledisloe. The other members were 
P.A. Cooper, E. Evans, T. Fitzgerald, V.H. Mainwaring and
I.L. Orr-Ewing.
It appears the Colonial Office felt that the Commissions
4
might throw some light on the broad issue of land policy.
For its part the Colonial Office was still uncertain as to what 
policy to pursue. There was on the one hand the desire that 
uniformity in land policies should as practicably as possible 
be maintained between the Rhodesias. On the other hand, however, 
it was felt that an assimilation of such policies must for the 
moment be avoided in the three territories. In this latter 
respect Ormsby Gore, an officer in the Colonial Office, pointed




o u t to  S ir  H. Young th a t  i f  th e  e f f e c t  in  adop ting  th e  t r u s t  
land  p ro p o sa ls  was to  sug g est to  Southern  Rhodesia th a t  i t s
re s e rv e s  p o lic y  be a s s im ila te d  to  i t s  n o rth e rn  ne ig h b o u rs , a
2 3se r io u s  co n tro v ersy  would a r i s e .  At th e  same tim e C alder was
more h e s i ta n t  th a t  a  re s e rv e s  p o lic y  in  N orthern  R hodesia,w here
th e  re g u la t io n s  r e l i e d  h e a v ily  on those  o f Southern  R hodesia,
should  d e tr a c t  from th a t  o f  the  l a t t e r .  He found th i s  u n ju s t i f i e d
a t  a  time when the  re se rv e s  scheme in  Southern  Rhodesia was working
4s u c c e s s fu lly  w ith  reg a rd  to  g ra n ts  o f  f iv e  year le a s e s .  With 
th ese  doubts th e  ’’w ait and see ” t r a d i t i o n a l  a t t i tu d e  o f  the  
C o lo n ia l O ffice  was th e  only  way ou t o f p o s s ib le  d i f f i c u l t i e s .
In  1938* the  Pim R eport was o u t and w ith  reg a rd  to  th e  t r u s t  
land  p ro p o sa ls  commended: ” . • • I f  c a r r ie d  o u t in  th e  s p i r i t
in  which they  a re  p u t forw ard, the  p ro p o sa ls  would p rov ide  a  means 
o f  d ea lin g  w ith  a  number o f  th e  anom alies . . .  e s p e c ia l ly  th a t  
o f the g re a t undeveloped a re a s  w ithou t in h a b i ta n ts " .  Commenting 
on f l e x i b i l i t y ,  the  Report con tinued : "There i s  much g re a te r
f l e x i b i l i t y  in  the  proposed system than  i s  com patible w ith  th e  
system o f re se rv e s  and congested  a re a s  could  be r e l ie v e d ’’.^
'i
See Ormsby Gore to  S ir  H. Young ( s e c re t  & p e r s . )  o f  19/10/1937* 
CO 793A 3120/37/9 .
2
For th e  r e je c t io n  o f  the  t r u s t  lan d  p o lic y  in  Southern 
Rhodesia as a p p lie d  to  N yasaland, see D iscussion  on P o in ts  
A ris in g  from th e  S a lisb u ry  Conference h e ld  on 9/7/1933*
NAZ/M sc./8/V3 a t  38/ 3 .
 ^ C alder was one o f  th e  C o lo n ia l O ffice  o f f i c i a l s  re sp o n s ib le  
fo r the  a d m in is tra tio n  o f  A frican  a f f a i r s .
4
See C ald er, C o lo n ia l O ffice  n o te  on Land P o lic y  in  N orthern  
Rhodesia CO 795A 3120/37/3*
See The Pim Report op. cit,i par. 163 at p.73*
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The Royal Commission in  i t s  r e p o r t  the  n e x t y ear shared  s im ila r
fe e l in g s  as to  th e  s u i t a b i l i t y  o f the  proposed po licy#  Lord
H ailey , w r it in g  in  1938 in  h is  A frican  ■Survey had a lso  som ething
on t h i s  which d id  n o t escape th e  a t t e n t io n  o f th e  C o lo n ia l O ff ic e .
He observed: "In  the  c ircum stances o f N orthern  Rhodesia much
should  be gained by th e  adop tion  o f  th e  more e l a s t i c  system  now
under c o n s id e ra tio n , which should  p e rm it, as in  N yasaland, o f
a r e d i s t r ib u t io n  o f  a re a s , s u b je c t ,  however, to  the g u a ran tees
given to  the  t r i b e s  when th e  re s e rv e s  were f i r s t  c o n s t i tu te d ,
2th a t  they  would n o t be moved w ithou t t h e i r  own co n sen t" .
These views supported  S i r  H. Young's p ro p o sa ls  advanced 
alm ost f iv e  y ears  e a r l i e r ,  and th e  C o lo n ia l O ffice  was now 
s u f f i c i e n t ly  moved to  accep t them. The ou tb reak  o f  the Second 
World War, however,r e s u l te d  in  the  d e lay  in  accep tance t i l l  19^1*
A. The C o lo n ia l O ffice  accep tance o f  S i r  H. Young's p ro p o sa ls .
In  a l l  o f  what had been expressed  by what might be c a l le d  
independent o b se rv ers  i t  i s  to  be no ted  th a t  th e re  was no th in g  
new added to  S ir  H. Young's p ro p o sa ls . Hence i t  cannot be s a id
See The B le d is lo e  R ep o rt, o p . t .  c i t . ,  p a r . 386 #C f. ,  p a r .  *+02.
2
See Lord Hai l e y ,  An A frican  Survey (1938) op. c a t . ,  
ch ap te r X II^p. 810.
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th a t  th e  C o lo n ia l O ffice  accep tance was based on any added
1
grounds o f m e rit . In  an a u th o r i ta t iv e  pronouncem ent, Lord
Moyne, the  S e c re ta ry  o f  S ta te  fo r  th e  C o lo n ies, paying t r i b u te
to  S ir  H, Young as  commended by th e  F in a n c ia l  Commission and
Lord H a ile y 's  A frican  Survey, d e c la re d : " , , • i t  i s  e s s e n t ia l
in  the i n t e r e s t s  o f  a l l  s e c tio n s  o f th e  p o p u la tio n  th a t  th e re
should be a permanent s e tt le m e n t o f lan d  p o lic y  in  N orthern
R hodesia". O u tlin in g  th e  g u id ing  p r in c ip le  upon which the new
scheme was to  be p u t in to  e f f e c t ,  Lord Moyne con tinued :
• • • H is M a je s ty 's  Government, w hile  n o t w ishing 
to  p lace  o b s ta c le s  in  the  way o f European s e t t l e ­
ment upon an economic b a s is ,  must n e c e s s a r i ly  ensure 
th a t  f u l l  p ro v is io n  i s  made fo r  th e  s e c u r i ty  o f  th e  
n a tiv e s  in  the  land  a lre a d y  in  n a tiv e  occu p a tio n , 
and fo r  th e  a v a i l a b i l i t y  o f  lan d , upon term s o f  
equal s e c u r i ty ,  fo r  fu tu re  n a tiv e  needs .
In  th i s  p ro p o s itio n  i t  i s  c le a r  th a t  " land  a lre ad y  in  n a tiv e  
o ccu p a tio n " , a  re fe re n c e  to  re s e rv e s , would n o t be in te r f e r e d  w ith , 
and the  fu tu re  p ro p o sa l must p rov ide  equal s e c u r i ty .  With t h i s  
p r in c ip le  in  mind, the  Moyne despatch  accep ted  S ir  H. Young's 
p ro p o sa ls  w ith  c a v e a ts , n a tu r a l ly  flow ing from the accep tance  o f 
the p r in c ip le .  Q u a lify in g  S ir  H. Young's concept o f  f l e x i b i l i t y  
Lord Moyne s a id :  " .  • • I t  i s  o f a b so lu te  im portance th a t  such
e l a s t i c i t y  o r f l e x i b i l i t y  should n o t be capab le  o f in te r p r e ta t io n  
as a ffo rd in g  any p o s s ib i l i t y  th a t  th e  s e c u r i ty  and adequacy o f 
n a tiv e  lands should  be in  any way d im inished  in  th e  f u tu r e ."  To 
en trench  "n a tiv e "  t i t l e  along  th e  N yasaland model, he suggested :
See Lord Moyne to  O.A.G. o f N orthern  R hodesia, Conf. 
(2) o f 18/V 19V I. NAZ/SEC/SL/111 V ol. I I .
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• • . p ro v is io n  should  be made fo r  th e  land  
to  be n o t only  v e sted  in  the  S e c re ta ry  o f  S ta te  
b u t a lso  s e t  a p a r t  in  p e rp e tu ity  fo r  the  so le  and 
ex c lu s iv e  use and occupation  o f th e  n a t iv e s ,  sub­
j e c t  to  p ro v is io n  fo r  a l ie n a t io n  fo r  s p e c if ie d  
p e rio d s  to  in d iv id u a l n a t iv e s ,  o r  to  n o n -n a tiv e s  
in  s p e c ia l  c a se s , where such a l ie n a t io n  can be 
shown to  be fo r  th e  b e n e f i t  o f  th e  n a tiv e s  and th e  
lan d  i s  n o t re q u ire d  fo r  d i r e c t  occupation  by 
n a tiv e s  . • •
Thus th e  id e a  o f co n v ertin g  re se rv e s  in to  t r u s t  lan d  was
e x p re ss ly  r e je c te d .  The C o lo n ia l O ffice  wished th e  two
schemes to  e x i s t  s id e  by s id e  and to  be merged on ly  in
l i g h t  o f  ex p erien ce . In  t h i s  con clu sio n  Lord Moyne concurred
w ith  th e  Pim R eport.
In  d ec id ing  on th i s  i t  i s  p r e t ty  obv ious, a s  indeed
2a lread y  observed by Lord H ailey , th a t  a  merger o f  th e  two in  
so f a r  as  i t  would have invo lved  movements o f s e t t l e d  p o p u la tio n  
was n o t com patible w ith  a ssu ran ces  a t  th e  tim e o f c o n s t i tu t in g  
re se rv e s  th a t  once s e t t l e d ,  they  (A frican s) would n o t be moved 
a g a in . The C o lo n ia l O ffice  could  n o t have been unm indful o f 
th a t  unanim ity expressed  by A frican s  d u ring  th e  1926 Commission 
as to  t h e i r  resen tm ent o f  in d e f in i te  movements from one a re a  to
another."^
M indful to o , th a t  th e  indigenous p o p u la tio n  should  n o t g e t 
th e  w orst o f  th e  lan d , a  f e a r  th a t  had e a r l i e r  been e n te r ta in e d  
in  the  C o lo n ia l O ff ic e , Lord Moyne in s i s t e d  th a t  in  de term in ing
See The Pim R eport, op. c i t . ,  p a r .  166.
2
See n o te  2 a t  p . 265» su p ra .
^ See N ative  R eserves Commission R ep o rt, V ol. 11, 
op. c i t . ,  p a r t i c u la r ly  pp. ^37-^39*
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which a re a s  were to  be a ss ig n ed  to  Crown lan d  and T ru st lan d , 
re s p e c t iv e ly ,  " th e  s e le c t io n  o f th e  a re a s  o f land  a c tu a l ly  and 
p o te n t ia l ly  a v a ila b le  fo r  European s e tt le m e n t should  be so 
a rranged  as to  ensure th a t  adequate good a g r i c u l tu r a l  lan d  should  
be s e t  a s id e  as  N ative T ru st Land fo r  th e  use o f  n a tiv e s  • • . M 
However, th e  c l a r i t y  o f  t h i s  in s t r u c t io n  was somewhat obscured 
by th e  paragraphs which fo llow ed . A ddressing h im se lf to  th e  
d u ra tio n  o f le a s e s  to  Europeans, Lord Moyne went on: "N ative
T ru st land  w i l l ,  ex h y p o th e s i, n o t in c lu d e  lan d  which i s  
p o te n t ia l ly  s u i ta b le  fo r  European a g r i c u l tu r a l  s e tt le m e n t, and 
fo r such purposes as t ra d in g  p lo ts  e t c . ,  a  maximum o f  33 y ea rs  
might in  g e n e ra l be reg arded  as s u f f i c i e n t " .  He d id  concede, 
ho w ever,tha t a g r ic u l tu r a l  le a s e s  to  Europeans were p o s s ib le .
He s a id :  "White the  N ative T ru st Land w i l l  n o t norm ally  in c lu d e
land  which i s  p o te n t ia l ly  s u i ta b le  fo r  European a g r ic u l tu r a l  
s e tt le m e n t, I  co n sid e r th a t  th e re  would be no o b je c tio n  to  the  
g ra n t o f a g r ic u l tu r a l  h o ld in g s . • . t o  Europeans, b u t . . .  i t  
would be ad v isab le  to  l im i t  th e  e x te n t o f such h o ld in g s . M
The o b sc u r ity  a r i s e s  from th e  u n c e r ta in ty  as to  w hether 
p r io r i t y  in  a g r ic u l tu r a l  la n d , i s  to  be g iven  to  European o r 
A frican  a g r ic u l tu r e .  Lord Moyne's p ro p o s itio n s  quoted r a i s e  
the  dilemma o f what land  i s  to  be s e t  a s id e  fo r  " n a t iv e s " .
Good a g r ic u l tu r a l  land  i s  de term inab le  on o b je c t iv e  c r i t e r io n ,  
a s c e r ta in in g  when th i s  lan d  i s  no t needed fo r  Europeans i s  much 
more vague.
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Another matter upon which importance was attached in  
European p a r tic ip a tio n  in  tru st land was the add ition  o f  a 
proviso that in  the grant o f le a se s  "Native A uthorities"  
s itu a ted  w ith in  the area o f  proposed grant be consulted and 
th e ir  consent obtained. The Northern Rhodesia Government never 
appears to have been concerned with the lack  o f c la r i ty  in  the 
in s tru c tio n s  in  that regard. General agreement was expressed to 
the Moyne despatch except in  resp ect o f  the power o f consent by a 
'n a tive  au th o r ity 1. I t  was argued th at the Governor should  
have overrid ing powers over "an unenlightened or ob stru ctiv e  
lo c a l Native Authority" which might block approved l in e s  o f  
development. The C olonial O ffice  was happy to note general 
agreement and did not in s i s t  on the need for such consent, 
accepting that the Governor should have such q u a lify in g  powers 
as suggested.^
This compromise i s  e f f e c t iv e ly  r e f le c te d  in  the f in a l  Trust
Land Order which merely required that a n ative  authority  "s h a ll
3 ^be consulted". The Nyasaland provision  i s  s im ila r ly  drafted
but i t  i s  not c lear  whether i t s  o r ig in a l in c lu sio n  was prompted
by sim ilar  m otives as in  Northern Rhodesia.
See Logan, A/Governor to Lord Moyne, Conf. o f 15/10/19^1 
NAZ/SEC/SL/111 Vol. I I .  For the Executive Council D iscussion  
o f Logan's despatch as the o f f i c i a l  rea c tio n , see I b id . , 
Native Trust Land Despatch, Executive Council o f  30Z9Z19VI.
 ^ See Secretary o f S ta te  to Governor, Teleg. o f  16/12/19^1- 
NAZ/SEC/SL/111 Vol. I I .
 ^ See s . 5(2) Zambia (Trust Land) Orders, 19^7 to 196^
(196^ ed .)
i|.
See proviso to s . 6 ,  Native Trust Land Order in  Council,
1936.
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At the o f f i c i a l  le v e l ,  consensus had f in a l ly  been 
achieved and a p o licy  formulated.
B. The Land Commission Report and European S e ttlers*  antagonism
The Northern Rhodesia Government, in  form ulating the new
1
p o lic y , announced the Government's long awaited d ec is io n .
Land not yet a lien a ted  or s e t  apart for reserves was to be 
divided in to  (1) Crown Land and (2) 'N ative' Trust Land. The 
e s s e n t ia l  fea tu res o f th ese  two c la s s e s  were to be:
(1) Crown Land c o n s ist in g  o f:
(a) land p o te n t ia lly  and a c tu a lly  a v a ila b le  for  non 
n ative  settlem en t,
(b) land for mining development, and
(c) land the a llo c a tio n  o f which could not a t the time
be determined; and
(2) 'N ative' Trust Land c o n s is t in g  o f  the remainder to be 
vested  in  the Secretary o f S ta te  and s e t  apart in  
p erpetu ity  for the so le  and ex c lu siv e  use o f the 
n a tiv es  su b ject to provision  for a lien a tio n  for  
s p e c if ic  periods to:
(a) in d iv id u a l n a t iv e s , and
(b) to non-natives in  sp e c ia l cases in  resp ect o f
lim ited  areas where such a lie n a tio n  could be shown to
be for the b e n e fit  o f the n a tiv es; and
(c) for the purpose o f e sta b lish in g  townships.
See General N otice No. b'iG o f 19^ +2 in  Govt. Gazette No. 
1107 o f 31-2-19^2.
2?1
This was a b a s is  for  the terms o f referen ce o f  the 19^2-
'l
19^ +3 Land Commission, appointed to determine and recommend
how th is  land p o licy  was to be implemented. The com position o f
the Commission and the time involved to carry out i t s  work
posed some d i f f i c u l t i e s  for the Government. The Government had
o r ig in a lly  intended to appoint three permanent members inclu d ing
a rep resen ta tive  from the European farming community o f  the
te r r ito r y . A permanent member from European farmers was n o t,
however,a v a ila b le  for the length  o f  time required covering a v a st
area o f the te r r ito r y . Savory, a farmer from the a g r icu ltu ra l
area o f the Southern Province, who had been approached for the
job turned down the o ffe r  on account o f  being unable to  be away
from h is  farming occupation for any considerable length  o f  time*
2Two permanent members were,Jiowever, e a s i ly  secured. L.W.G. 
E ccles, Commissioner for Mines, Lands and Surveys, was appointed  
chairman. Gore-Browne, rep resen ta tive  o f Africans in  the 
L eg is la tiv e  Council was appointed another permanent member.
E ccles, being in t e r - a l ia ,  a Commissioner for Mines was an obvious 
member as the Commission's assignment involved the exclu sion  o f  
areas with mineral d ep osits  from Trust land# Thus i t  was necessary  
to secure the ser v ic es  o f a man knowledgeable in  the m ineral 
resources o f  the country. As A frican in te r e s t s  were a lso  in  is s u e ,  
i t  was f e l t  Gore-Browne was w e ll su ite d  as a member on such a 
Commission. In accepting the appointment, E c c le s ,however ,se ized  
the occasion  to disapprove the Government's intended p o lic y  o f
For terms o f referen ce for the Eastern Province, see Govt* 
N otice No. 196 o f 19^2 in  supplement to Northern Rhodesia 
Govt, gazette  o f 31/7/19^2; for the Southern Province, 
Mwinilunga (N.W. P rovin ce), Chingola, Kitwe, M ufulira,
Luanshya (C opperbelt), Broken H il l  (now Kabwe) and Lusaka 
(Central P rovin ce), see Govt. N otice No. 2^8 o f 19^2; and 
for Abercorn (now Mbala) and Isoka (N. P rovince), see Govt. 
N otice No. 206 o f  19 3^ .
2 See Acting Chief Secretary to Eccles of 21/3/19^2.NAZ/ZP/3/1/2.
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r e s tr ic t in g  in  acreage European involvement in  Trust land.
He suggested that the 6000 acres lim ita t io n  per province be 
com pletely deleted  as there might be in stan ces when Europeans 
might need more than th is  acreage* The Chief Secretary*s O ffice*  
however,reminded him that the matter had thoroughly been
discussed  before recommendations were made to the C olonial O ffice
2and as such nothing further could be done now*
To get round the d i f f ic u l t y  o f  securing a permanent represent­
a tiv e  o f  European farmers, i t  was decided to lim it  the areas of  
enquiry to two urgent areas and thereby obtain  ser v ic e s  o f two 
European rep resen ta tiv es  for a shorter p eriod . The two areas 
considered as posing urgent problems to be reso lved  were the 
Ndola and Mkushi D is tr ic t s  and the North Charterland concession
in  the East Luangwa D is tr ic t .  To ta ck le  th ese areas, the
3
Commission was s p l i t  in to  two. Gore-Browne and E cc les, as the 
chairman o f both, were reta in ed  as permanent members. Two other  
members were appointed each to s i t  on one o f  the Commissions.
C. Gordon James, a w ell known European Lusaka Farmei  ^ was appointed  
on the f i r s t  Commission to deal w ith problems o f Mkushi and Ndola 
D is tr ic t s .  E. Taylor, arb itra tor  in  the North Charterland 
A rbitration  Award at the time the Crown purchased the concession  
area from the North Chairterland Company, was appointed a th ird  
member on the second Commission dealing  with the same area.
See L.W. E ccles to Chief Secretary o f 27/3/19^2. 
NAZ/ZP/3/1/2.
2 See Sandford to E ccles o f 1V V 1 9^2. NAZ/ZP/3/1/2.
3
See E .J . Waddington to Secretary o f S ta te , Conf. o f  
2 2 /8 /1 9k2 . NAZ/ZP/3/1/2.
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Governor E .J. Waddington explained th is  arrangement to
the C olonial O ffice* Both areas o f  inquiry had a sp e c ia l
European presence which would be a ffec ted  se r io u s ly  and hence
had to be taken in to  account before declaring tr u st land.
The r e s t  o f  the Eastern Province, except for  the purchased
concession area, was,however,to be declared tr u st land without
further inquiry . The Commissions in  th e ir  turn proceeded to
the areas and received  evidence from both Europeans and A fricans.
In a l l  the areas o f  inquiry evidence prim arily  centred on
what land both Africans and Europeans wished to r e ta in  for th e ir
needs. In the Ndola and Mkushi D is tr ic t s  African C hiefs
complained p a r ticu la r ly  about the inadequacy o f land in  the 
2
reserv es. In the Ndola D is tr ic t ,  Chief liu sh iri complained that 
he had a very small area and in d icated  the areas o f  land he 
preferred for h is  people. S im ilarly  Chief Chiwala asked for more 
land, handing in  a statem ent o f h is  requirem ents. In the Mkushi 
D is tr ic t  the grav ity  o f the s itu a t io n  in  reserves expressed by
a l l  c h ie fs  was corroborated by both the D is tr ic t  Commissioner,
3
D.B. H all, and the m issionary, Rev. J . Kunday.
In the Worth Charterland Concession, i t  was European farmers
who expressed concern a t the proposed acreage which was to be
k
reserved for the tobacco farming ind ustry . The Farmers' A ssoc ia tion , 
representated  by J.W. C lintock , and Captain F.B. Robertson, 
presented the case for European farmers in  the area. They in s is te d  
on 100,000 acres for tobacco farming, warning that the e f f e c t  o f
 ^ See E .J . Waddington to Secretary o f S ta te , Conf. o f  22/8/19^+2 
NAZ/ZP/3/1/2.
2 See NAZ/ZP/3/2/8 pp. 2 -3  and NAZ/ZP/3/2/5 at p .7.
5 See NAZ/ZP/3/2/3 pp. 2 e t seq .
L
See NAZ/ZP/3/2/9 pp. H+-19.
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converting a l l  land in to  tru st land would be ignoring  
future European needs. They a lso  c r i t ic i s e d  the c r ite r io n  
o f basing a llo c a tio n  o f land on African c u lt iv a t io n  methods.
This they pleaded would leave very l i t t l e  for the European 
farming industry,
African c h ie fs ,  on the other hand, appeared content with
1
proposals for more land reserva tion  for  th e ir  needs. .The only
common ground between the two races was that land reserved for
th e ir  needs should be c lo se  to each other for easy supply o f  
labour.
Although i t  had been thought that the Commission for other  
areas could only be appointed a fte r  the Second IvorId War, the
acceptance o f  C. Gordon James to render further serv ice
f a c i l i t a t e d  early  government a c tio n . Thus E ccles, as Chairman, 
Gore-^rowne and James were appointed on a further but same 
Commission to inquire in to  the r e s t  o f the areas. At th is  
stage the appointment o f James in v ited  the resentment o f C .J.- 
Lewin, the D irector o f A griculture and member o f the L eg is la t iv e  
C ouncil. Lewin disapproved the appointment o f James, the Lusaka 
farmer, because o f  James’ public  u tterances again st the Crown 
and h im self (Lewin). Lewin subsequently made i t  known that he 
would not, except under compulsion, g ive evidence before such a 
man, and even then he would only do so under p ro test at the
1
See NAZ/ZP/3/2/9, pp. 21-22.
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1
in s u l t .  Notwithstanding th is  disapproval James continued
as a member o f the Commission.
The areas o f inquiry o f the Commission were s p e c if ie d  as
Southern Province; Mwinilunga (in  North Western Province);
Chingola, Kitwe, M ufulira, Luanshya (on the C opperbelt);
Broken H il l  and Lusaka (in  the Central Province) * Northern
Province, Serenje D is tr ic t  in  the Central Province, Kasempa
and Balovale D is tr ic t s  in  North Western Province were
s p e c if ic a l ly  excluded from inquiry and were to be declared tru st  
2 mland forthw ith . This provoked reaction  from members o f the
Commission who f e l t  such an exclu sion  o f Europeans u n ju s tif ie d
in  resp ect o f the Northern Province and Kasempa D istrict."^
The Commission's inquiry was subsequently extended to merely
two D is tr ic t s  -  Abercorn (now Mbala) and Isoka in  the Northern 
if
Province. The ju s t i f ic a t io n  for  exclu sion  o f  cer ta in  areas 
was the absence o f European settlem en t and mineral dep osits  to 
warrant consideration  o f reserv in g  certa in  land as Crown land.
With these prelim inary is su e s  disposed o f the Commission 
sta rted  i t s  work. On the Copperbelt the primary con sid eration s  
were in d u str ia l development and preservation  o f important fo r e s t
 ^ 5-ee C.J. Lewin to W.G. E ccles o f 17/5/19^3•
NAZ/ZP/3/1/1.
2 S ee  E .J . Waddington to Secretary o f S ta te , Conf. o f  
2 2 /8 /1 9^2 . NAZ/ZP/3/1/2. C f., General N otice No. *H6 
o f 19^2.
 ^ See E ccles to Chief Secretary o f 13/^/19^3*
NAZ/ZP/3/1/1.
^ See Govt, notice No. 206 of 19^3*
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reserv es , European settlem en t from the view point o f
agricu ltu re  was not re lev a n t, except for Ndola, because
Europeans were a s e t t le d  urban community working in  mines.
The ev id en ce, which was prim arily  from D is tr ic t  and
P ro v in cia l government adm inistrators, rev ea ls  th is  understanding.
The P rov in cia l Commissioner suggested to the Commission that
1
enough land be preserved for future in d u s tr ia l expansion. He
added further that the reserved tr u st land should be away from
in d u str ia l cen tres due to the e f f e c t s  o f absentism by the
African labour force frequently  v i s i t in g  nearby v i l la g e s .  On
fo re str e se r v es , the D irector o f A gricu lture, C .J. Lewin suggested
that most o f the Copperbelt should be reta ined  as Crown land due
to important and valuab le fo r e s t s ,  The Forest O fficer , C.E.
Duff went fu rth er, a fte r  being in v ited  by the Commission, to
3
in d ica te  which areas were required for fo restry  purposes.
African opinion so far  as can be ascerta ined  was only confined
to an expression o f the d esire  to have provision  for  in d iv id u a l
A
tenure near urban cen tres . C. Robinson, in  the Ndola D is tr ic t  
Adm inistration, favoured such prov ision  o f in d iv id u a l farms 
on Crown land to avoid the creation  o f tru st lands which would 
have the nature o f  being ir r e v e r s ib le  even wheh in d u str ia l needs 
demanded rev e r sa l.
See P rov in cia l Commissioner to Chairman o f Commission 
dated 21/8/19^2. NAZ/ZP/3/2/8.
2 S ee NAZ/ZP/3/2/8 a t p .23.




The Southern Province, and the other tv/o D is tr ic t s  
(Lusaka and Broken H ill)  along the l in e  o f r a i l  posed an e n t ir e ly  
d iffe re n t s itu a t io n . European agricu ltu re  here was w ell advanced 
-  hence the need to make adequate a g r icu ltu ra l p ro v is io n . The 
assignment was,however, made more d i f f i c u l t  because o f  d eter io r­
a tin g  con d ition s in  reserves req u iring  urgent a tten tio n . African  
c h ie fs  used the occasion  to express th e ir  grievances over the
1
inadequacy o f  land for grazing, c u lt iv a t io n  and water supply.
They saw in  the tru st land scheme a rare occasion  to red ress the
e v i l  e f f e c t s  o f the already e sta b lish ed  reserves scheme. The
D is tr ic t  Commissioner for L ivingstone joined h is  lo c a l  c h ie fs  in  
2th is  appeal. The urban A frican, on the other hand, was more
3
concerned w ith the provision  for in d iv id u a l tenure in  tr u st  land,
a proposal which the P ro v in cia l Commissioner, B. Wickens, opposed
as being premature.
European opinion on the other hand was f u l l  o f  fear  that
Africans might be given more land than European farmers needed
along the lin e  o f  r a i l .  E.D. Kirkby, one o f  the rep resen ta tiv es
o f the Farmers A ssocia tion , did in  th is  regard ask the Commission
whether th is  was the case . E cc les, chairman o f the Commission,
assured him that th is  was not l ik e ly  but only probable in  resp ect
o f  areas further north o f  Lusaka and Broken H il l  where there was
if
very little European settlement.
See for example evidence o f c h ie fs  in  L iv ingstone, attached  
to D is tr ic t  Commissioner’s memo dated 20/A /l9^3 a t p .2 . 
NAZ/ZP/3/2/3.
2
I b id . , pp 1-if. Cf . ,  evidence in  Broken H il l  a t p .2 .
3
See for example statem ent o f the African C iv il  Servants 
A ssociation  in  D is tr ic t  Commissioner to Chairman o f Commission 
dated 26/5/19^3* Boma messengers, rep resen ta tiv es  o f the 
Urban Advisory C ouncil, African Welfare A ssocia tion  and 
African sm all-holders expressed sim ila r  view s.
See p p .9 e t  seq .
k
See NAZ/ZP3/2A. pp. 2-3.
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B esides th i s  expressed  apprehension , European evidence 
co n cen tra ted  on in d ic a t in g  which a re a s  were reg ard ed  s u i ta b le  
fo r  European a g r ic u l tu r e .  But the  European wish emerged as to  
the  lo c a t io n  o f A frican  la n d . I t  was expressed  th a t  th e re  
should  be a b u ffe r  zone s e p a ra tin g  European owned farms from 
A frican  lan d . P rev ious exp erien ces  from the  p rox im ity  o f  some 
o f the  re se rv e s  to  European farms sparked  o f f  th e  resen tm en t
o f such an arrangem ent. Reasons advanced fo r  th e  b u ffe r  zone
p ro p o sa l were m ainly two, namely th a t  (1) p ro x im ity  to  v i l la g e s
in  re se rv e s  encourages lab o u r absenteeism  and (2) n a tiv e  c a t t l e
'I
s tra y ed  on European farms and in te rm in g led w ith  European h e rd s .
Lusaka D is t r i c t  Commissioner ,J .  Gaunt, took even a more extreme
view o f having th e  Luangwa v a lle y  re se rv e d  fo r  t r u s t  land  so as
to  have th e  A frican s  removed f a r  away because n. • • The n a tiv e s
were extrem ely  backward and d i f f i c u l t  to  a d m in is te r .” He? however?
favoured  'in d iv id u a l ten u re  fo r  A frican s  who wanted i t .
From th e  government a d m in is tra to rs  th e re  was a  fu r th e r  ex p ress io n
o f the  need to  c o n tro l f o r e s t  re s e rv e s  and p ro te c te d  a re a s  in  t r u s t
lan d . R. M ille r ,  the  A ss is ta n t C onservator o f  F o re s ts ,  advanced
2t h i s  view b e fo re  the  Commission.
Another r e la te d  a re a  to  th e  l in e  o f r a i l  which a t t r a c t e d  
a t te n t io n  was Mumbwa. One o f the  problems l ik e  in  o th e r  a re a s  was 
p ro v is io n  fo r  more land  in  some o f the  very  ex h au s te d re se rv e s . In  
a d d itio n  to  t h i s ,  and more im p o rta n tly , was th e  need fo r  a d e f in i te
 ^ See NAZ,/ZP/3/2./k a t  p.1 C f. ,  evidence in  Broken H i l l  a t  p . 11.
2
See evidence in  Broken H il l  a t p .4 .
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apportionm ent o f th e  Kafue f l a t s ,  v i t a l  to  the  European
ran ch in g  in d u s try . Evidence was re c e iv e d  from A frican
who
c h ie f s  and one o f  them/was more a f fe c te d  by the  sh o rtag e  o f
1
land  expressed  th e  wish fo r  more land  and w ater re s o u rc e s .
On the  is su e  o f  the  g raz in g  a re a , L .F . Leversedge, d i s t r i c t
Commissioner fo r  Mazabuka, and J .  McArthur, Lusaka D i s t r i c t
2
V e tin a ry  O ff ic e r ,  p rep ared  a re p o r t  w ith  recom m endations.
The recommendations invo lved  an e x c is io n  o f 26 sq . m iles  from
th e  Kafue f l a t s  fo r  European c a t t l e  ran ch in g . The r e p o r t
and t h i s  recommendation was supported  by the  P ro v in c ia l 
3
Commissioner.
When th e  Commission su bsequen tly  r e l i e d  on t h i s  recommendation,
C.G. T ra p n e ll ,th e  government e c o lo g is t ,  c r i t i c i s e d  the  recommendation.
T rap n e ll f e l t  th a t  the  acreage  invo lved  was u n ju s t i f ie d  when one
o f th e  neighbouring  re s e rv e s  needed more land  from th e  a lre a d y  
A
r e s t r i c t e d  f l a t s .  T rap n e ll went fu r th e r  to  in d ic a te  th a t  in  
re s p e c t o f  an o th er a re a  a d e c is io n  had been made when the  land  
and p o p u la tio n  s i tu a t io n  had n o t been s a t i s f a c t o r i l y  worked o u t.
C .J . Lewin, th e  D ire c to r o f  A g ric u ltu re , agreed w ith  the
5
c r i t ic is m  in  r e s p e c t  o f  th e  g raz in g  a re a . However, he o b je c te d  
to  th e  in c lu s io n  o f a l a r g e r  a re a  in to  the exhausted re s e rv e .
He f e l t  t h i s  would be beyond n a tiv e  needs and would exclude th e
 ^ See evidence o f C hief Kampengele, M Z /Z P /3 /2 /6  a t  p .2 .
2
I b i d . , p p .8 e t  s e q .
3
See P ro v in c ia l  Commissioner to  Chairman o f  the  Commission 
dated  10/11/19^3- NAZ/ZP/3/2/6.
^ See C.G. T rap n e ll to  D ire c to r  o f A g ric u ltu re  d a ted  1 3 /3 /1 9 ^  
NAZ/ZP/3/2/6.
^ See C .J . Lewin to  C hief S e c re ta ry  o f 1 5 /3 /1 9 ^ *
NAZ/ZP/3/2/6.
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land  from any o th e r  fu tu re  needs th a t  m ight a r i s e .
The rem aining a re a s  fo r  fu r th e r  c o n s id e ra tio n  were th e
N orthern and North W estern P ro v in ce s . In v e s t ig a t io n s  were
confined  to  D is t r i c t s  where th e re  were s c a t te r e d  and sm all
European s e tt le m e n ts . In  th e  N orthern  P ro v in ce , Abercorn
(Mbala) and Isoka  were the  D is t r i c t s  o f In q u iry . Evidence
from s e t t l e r s  was p r a c t i c a l ly  n e g l ig ib le .  Orne-Gliemann, a
lo c a l  s e t t l e r ,  m erely in d ic a te d  which a re a s  he regarded
s u i ta b le  fo r  European s e tt le m e n t and expressed  the  view th a t
A fricans had enough land  excep t th a t  they  were w a s te fu l.
Most o f the  evidence came from government a d m in is tra to rs ,
who were d iv id ed  in  o p in io n  as  to  w hether th e re  was or was no t
need fo r  a  p o lic y  o f land  re s e rv a t io n .  U.L. M offat, a  D i s t r i c t
Commissioner, saw no p ro sp e c ts  o f  European s e tt le m e n t on an
economic b a s is  b u t s t i l l  favoured  some re s e rv a tio n  o f  Crown land
2
in  case o f such s e tt le m e n t. G. C lay, a D i s t r i c t  Commissioner 
in  Iso k a , favoured the  c re a t io n  o f  t r u s t  land  but warned a g a in s t 
the  dangers o f  A frican  resen tm en t i f  ever the  scheme invo lved  
movement o f p o p u la tio n s . A lthough opposed to  moving p o p u la tio n s ,
he favoured s t r in g e n t  m easures o f c o n tro l  in  t r u s t  lan d  fo r  the
3
p ro te c t io n  o f th e  w atershed and f o r e s t s .  G. S to k es , a  D i s t r i c t  
Commissioner in  A bercorn, was, on the  o th e r  hand, e n t i r e ly  opposed 
to  th e  id ea  o f  re se rv in g  land  as  Crown la n d . He gave h is  reaso n  
as being  th a t  a f t e r  such re s e rv a t io n ,  the  lan d  s t i l l  co n tin u es  to  
be unoccupied. He favoured  a scheme o f  moving A frican s  on ly  i f  
th e re  was need and even then  i t  would have to  be on payment o f
if
com pensation, having ex p la in ed  f u l ly  to  the  A frican s  what t h i s  meant.
1 See NAZ/ZP/3/2/1 a t  p . 17
2 I b i d . ,  a t  p . 3.
\  I b i d . , a t  p . 28 .
I b id . , a t  p .30.
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The P ro v in c ia l  Commissioner, G. Howe, took a f le x ib le
view . He s ta t e d  th a t  he was n o t opposed to  g iv in g  A fricans
more land  a s  n a tiv e  t r u s t  land  so long as th i s  land  was s u b je c t
to  c o n tro l .  The Government, he i n s i s t e d ,  would need to  have
power to  impose a g r i c u l tu r a l  m easures and to  d e c la re  f o r e s t  
1r e s e rv e s .
A frican  o p in ion  was sh a rp ly  d iv id ed . A frican  c h ie f s  expressed  
s a t i s f a c t io n  a t  the  p ro v is io n  o f more land  a lthough  they  were 
unhappy w ith  th e  e f f e c t  o f th e  proposed c o n tro l m easures on th e i r  
c u l t iv a t io n  m ethods. R ep re se n ta tiv e s  o f the Abercorn A frican  
W elfare A sso c ia tio n , on th e  o th e r  hand, expressed  a b so lu te  
ignorance o f what th e  Commission had wanted to  h ear from them.
On th e  s p e c i f ic  q u estio n  o f  t r u s t  land  they  expressed  no comment
2as they  d id  no t know w h a t i t  was abo u t. A frican  s t a f f  on the  
Shiwa Ng'andu e s ta te  w ere ,however, opposed to  any scheme which
3
invo lved  th e  d iv is io n  o f la n d . They gave m ainly two reaso n s fo r
th i s  a t t i t u d e ,  namely th a t  (1) Europeans take most o f  th e  good
land  le av in g  A frican s  la n d le s s  as in  th e  Union o f South A frica
and Southern Rhodesia and (2) th e  scheme d id  no t have the  consen t
of th e  c h ie fs  as i t  had n o t been exp lained  f u l ly .
In  the  Mwinilunga D i s t r i c t ,  the  evidence which the  Commission 
heard  appears to  have been very  l im ite d . Of the  th re e  s e t t l e r s  in  
the  D is t r i c t  none appeared b e fo re  the  Commission. The A frican  
c h ie f s  who appeared  befo re  the  Commission had very  l i t t l e  to  say . 
A fte r the  chairm an to  th e  Commission exp la ined  the  Government 
p o lic y  and s ta t e d  th a t  th e re  would be s t r in g e n t  m easures o f c o n tro l
1 See NAZ/ZP/3/2/1 a t  p .23. 
^ Ib id ^ , a t  p .2 9 .
^ I b i d . . a t  p . 32.
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in  t r u s t  la n d , th e  c h ie f s  m erely expressed  a p p re c ia tio n
•f
f o r  g o v ern m en ts  a c tio n . Asked w hether th ey  would l ik e  to  see
any European s e tt le m e n t, they  answered th a t  they  would l i k e  to
see  th e  Europeans be fo re  ex p ress in g  any opinion*
The r e s t  o f th e  evidence came from government a d m in is tra to rs
in  th e  D is t r i c t .  K.S# K in ro s , a D i s t r i c t  Commissioner, p ro v id ed
th e  d a ta  o f th e  D is t r ic t  in c lu d in g  European owned f re e h o ld  farm s
which were e i th e r  unoccupied o r  undeveloped. He th en  proceeded
to  in d ic a te  how th e  la n d  was to  be d iv id ed , em phasizing th a t
th e  A frican  problem in  th e  D is t r i c t  was no t one o f sh o rtag e  o f  
2la n d . H.B* Waugh, an o th er D is t r i c t  O f f ic e r ,  in d ic a te d  which 
a re a s  were s u i te d  f o r  European s e tt le m e n t, sou th  o f which was 
in f e s te d  by t s e - t s e - f l y .  The t s e - t s e  f l y  f r e e  a rea  being th e  
on ly  a v a ila b le  la n d  f o r  Europeans, he suggested  th a t  th e  r e s t  
be d e c la re d  t r u s t  la n d .^
On t h i s  d a ta , g a th ered  over two y e a r s , to g e th e r  w ith  th e  
g e o lo g ic a l surveys in  p o sse ss io n  of th e  Commissioner o f M ines,
Lands and Surveys, th e  Commission com piled i t s  recommendations 
in  a c o n so lid a te d  form, except f o r  th e  N orth  C h arte rlan d  C oncession . 
The l a t t e r  came out in  a s e p a ra te  re p o r t  a t th e  tim e th e  Commission 
com pleted i t s  f in d in g s  in  1942. Pour a re a s  s u i ta b le  f o r  th e  
European tobacco in d u s try  were a t  th e  co n clu s io n  of th a t  
Commission re se rv e d  as Crown lan d  and as such excluded from t r u s t  
1 and. 4
In  re sp e c t o f a l l  o th e r  a re a s , th e  Commission 
re p o r te d  i t s  c o n so lid a te d  f in d in g s  in  1946.
1 See NAVZP/3/2/7 at p. 9*
2 I b i d . , pp. 1-7*
^ I b i d . , a t  p. 7*
4 See NAZ/ZP/3/1/1.
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With re g a rd  to  Crown la n d , in  obedience to  the  in s t r u c t io n s
in ten d ed  to  implement th e  19^2 Government p o lic y , the  Commission,
in t e r  a l i a ,  re se rv e d  a l l  known m in e ra lise d  la n d s , to g e th e r  w ith
p robab le  a re a s  o f fu tu re  developm ent, a long th e  l in e s  o f  th e  South
Rhodesian "unassigned  a re a s " , to  the  Crown, The p o s i t io n  o f th e
l a t t e r  cou ld  be review ed a f t e r  a  p e rio d  o f  tim e . With reg a rd  to
'N a tiv e ' t r u s t  la n d , th e  Commission re p o r te d  th a t  f u l l  p ro v is io n
fo r  a g r i c u l tu r a l  req u irem en ts  was g iven  a s  w e ll a s  a ccess  to
2'ra ilw a y s  and main a r t e r i e s  o f com m unication ', having  proceeded ,
as  i t s  1926 p re d e ce sso r, on th e  p r in c ip le  o f homogenoeity o f  la rg e
lan d  b lo c k s .^  And l ik e  i t s  1927 p red ecesso r i t  re p e a te d  the
recommendation o f  a llo w in g  A frican s  occupy such Crown lan d  as  was
n o t im m ediately in  need w ithou t having to  move them in to  th e
if
re se rv e d  t r u s t  lan d .
J u s t  b e fo re  th e  p u b lic a t io n  o f  th e  R eport, when th e  m a tte r  was 
to  be debated  in  the  L e g is la t iv e  C ouncil, c r i t ic is m  had mounted 
w ith in  th e  group o f u n o f f ic ia l  members o f  th e  C ouncil a t  the  e x te n t 
o f th e  a re a  converted  from Crown land  to  t r u s t  la n d . I t  was 
fe a red  th a t  such re s e rv a t io n  would on ly  r e s u l t  in  lo ck in g  up t h i s  
land  in  p e rp e tu i ty .  To a v e r t  t h i s  u n o f f ic ia l  d isap p ro v a l Governor 
Waddington who was in  o f f ic e  from 19^2-19^7 persuaded  by Gore- 
Browne's su g g es tio n , which was accep tab le  to  th e  c r i t i c s .  Gore-
<j
See Land Commission R ep o rt. Govt. P r in te r ,  Lusaka, 19^6 p a r .  1.
2
I b id . .p a r s ,  5 .
3
I b id . , p a r . 3*
 ^ Ib id . , par. 6 .
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Browne as a  r e p re s e n ta t iv e  o f A frican s  in  the  L e g is la t iv e  C ouncil 
had co n s id e rab le  in flu en c e  on bo th  the  Government and European 
s e t t l e r s  on m a tte rs  th a t  a f fe c te d  A frican  i n t e r e s t s .  Gore- 
Browne suggested  th a t  land  in  excess o f  6000 a c re s  p e r p rov ince  
would be made a v a ila b le  fo r  non n a tiv e  occupancy so long  as the  
necessa ry  approval was o b ta in ed  and such a l ie n a t io n  'was in  the  
g en e ra l i n t e r e s t s  o f th e  community as  a w hole1. This was the 
beginn ing  o f  the  d ep artu re  from the  phraseo logy  'f o r  the  b e n e f i t  
o f the  n a t i v e s ' .  The C o lo n ia l O ffice  d id  n o t a p p re c ia te  the
2European sen tim en t and f l a t l y  r e je c te d  Gore-Browne' s p ro p o sa ls .
The C o lo n ia l O ffice  r e f u s a l  was confined  to  th e  m a tte r  o f 
p r in c ip le  and i t  ignored  th e  p ro p o sa l to  extend th e  ac reag e . I t  
was f e l t  th a t  the  "common b e n e f i t  d i r e c t  or in d i r e c t  o f the  
n a tiv e s "  was a  fundam ental c o n d itio n  o f the whole p o lic y  and th i s  
was to  be so even i f  i t  was no t in  the  g en e ra l i n t e r e s t s  o f the  
community as a whole. I t  was adm itted  th a t  o f te n  th e re  would be 
a  co incidence  o f i n t e r e s t  between the  "n a tiv e s"  and the  g en e ra l 
community, b u t the o r ig in a l  p ro v is io n  was in ten d ed  to  c a te r  fo r  
the  r a re  s i tu a t io n  where "n a tiv e "  in t e r e s t s  were no t n e c e s s a r i ly  
th e  in t e r e s t s  o f th e  g en e ra l community. Emphasizing th i s  th e  
C o lo n ia l O ffice  no te  ended, " . • • i t  i s  • • • j u s t  such c a se s ,
See S ir  E. Waddington to  S e c re ta ry  o f S ta te ,  Conf. 
te le g .  No. 661 o f 14/12/1945. CO 795/45120/45/7 .
2 See S e c re ta ry  o f S ta te  to  S ir  E. V/addington, Conf. te le g .  
No. 615 o f 20/12/1945. CO 795/45120/45/14.
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r a r e  though they  m ight be th a t  th e  O rd er-in -C o u n c il i s
in ten d ed  to  cover” .
R e jec tin g  th e  proposed amendment, (which a lso  meant th a t
th e  6,000 a c re s  l im i ta t io n  s t i l l  s to o d ) , th e  C o lo n ia l O ffice
approved th e  Report as  conform ing to  th e  19^1 Moyne despa tch  and
expressed  th e  wish th a t  a s  the  d e ta i le d  a p p lic a t io n  o f  a  p o lic y
had been worked o u t, ”i t  should  be b rought in to  fo rce  as  soon as
p o s s ib le ” . However, t h i s  w ish was n o t f u l f i l l e d .
Q uite a p a r t  from th e  u n o f f ic ia l  members o f  the  L e g is la t iv e  
whoC o u n cil,/n o  doubt re p re se n te d  European i n t e r e s t s ,  the fa rm ers ,
most a f fe c te d  by th e  new land  p o lic y , emerged as th e  most v o ca l
s in g le  group. In  t h i s  new p o lic y  they  saw a cu lm ina tion  o f  the
1930 HMG d o c tr in e  o f  the  ”paramountcy o f  n a tiv e  i n t e r e s t s ” which
proclaim ed th a t  ”i f  and when, th o se  i n t e r e s t s  and th e  i n t e r e s t s  o f
2th e  immigrant ra c e s  should  c o n f l i c t ,  th e  form er should  p r e v a i l” .
A memo o f the  Midland F arm ers’ A sso c ia tio n  warned o f  the d is a s tro u s  
e f f e c t  the  land  p o lic y , i f  c a r r ie d  o u t, would have on ” (a) th e  p re se n t
1 See H a ll to  Governor, Conf. No. 163 o f 27/12/19^3* 
co 795A 5120A 5/15.
2 See Memorandum on N ative P o licy  in  E ast A fr ic a , Cmd. 3573i 
June 1930. For a d e ta i le d  d isc u ss io n  o f the  paramountcy 
d o c tr in e , see R eport o f the  Commission on C lo se r Union o f th e  
Dependencies in  E ast and C e n tra l A fr ic a , Cmd. 323*** 1929* The 
paramountcy d o c tr in e  from i t s  very  in c e p tio n  in  1930 was very  
vehem ently c r i t i c i s e d  by the  European s e t t l e r s  in  i t s  adoption  
to  N orthern  R hodesia. See Correspondence w ith  re g a rd  to  
N ative P o lic y  in  N orthern  R hodesia,Cmd. 3731? Dec. 1930. C f. ,  
Rhodesia and N yasaland Royal Commission R ep o rt, Cmd. 59^9*
March 1939* Two y ea rs  hence th e  C o lo n ia l O ffice  d isca rd e d  the  
p o lic y  in  re s p e c t o f the  t e r r i t o r y .  Subsequently  th e  o f f i c i a l  
p o lic y  emerged to  be a re c o g n itio n  th a t  European and A frican  
in t e r e s t s  should  be complementary. For a b r i e f  account o f th i s  
s h i f t  in  p o lic y , see H. H e is le r ,  ”The C rea tio n  o f  a  S ta b i l iz e d  
Urban S o c ie ty : A Turning P o in t in  the Development o f  N orthern
Rhodesia/Zam bia", op. c i t . ,  p . 128. C f. ,  Leg. Co. D ebates,
23rd  March 19^8 , s e s s io n  6 th  M arch-2^th March 19^8 , pp.*f17-^19; 
and House o f  Commons D ebates, 22nd S ep t. 19^*8, V ol. ^5 6 , c o ls .
868-869*
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European farm ing community and (b) fu tu re  European s e tt le m e n t" .
The memo s ta te d  " I t  has been s a id  th a t  i t  v/ould amount to  n o th ing
le s s  than  th e  cu lm in a tio n  and fu lf i lm e n t  o f  th e  p o lic y  l a id  down
in  th e  White Paper o f 1930 • • This was p u t even more
s tro n g ly  by th e  Farming Development Committee to  th e  C hief
S e c re ta ry : "The f i n a l  and ir re v o c a b le  l im i ta t io n  o f European
s e tt le m e n t to  so sm all a  p ro p o r tio n  o f the  coun try  w i l l  obv iously
d esig n a te  N orthern  Rhodesia a s  a "B lack Man's C ountry", in  which
th e  European w i l l  ho ld  so r e s t r i c t e d  a  p lace  th a t  th e  p o lic y  o f
Complementary Development which Government has so l a t e l y  p ro fessed
2• • • w i l l  be d e f in i te ly  abandoned".
The fa rm ers ' o p p o s itio n  was no t an i s o la te d  in c id e n t 
because P ro v in c ia l  Commissioners were a lso  opposed as e a r ly  as
1941 to  one a sp e c t o f  the  r e s t r i c t i v e  n a tu re  o f t r u s t  lan d ,
3
namely th e  6,000 a c re s  p e r  p rov ince  r u le .  Presumably t h i s  was a 
d i f f e r e n t  c la s s  o f p ro v in c ia l  a d m in is tra to rs  from those  w|io alm ost 
f iv e  y ears  e a r l i e r  backed th e  Young p ro p o sa ls  a p p a ren tly  w ithou t 
any r e s e rv a t io n s .  Of course  a t  th a t  e a r l i e r  tim e the  p o lic y  had 
n o t been amply fo rm ulated  in  i t s  p r a c t i c a l  a s p e c ts .
At the  tim e o f  debate  in  th e  L e g is la tiv e  C ouncil, on a  motion 
to  adopt the  R eport, th e  c o n c i l ia to r y  mood o f th e  C ouncil 
re v e a le d  th a t  a l l  th e  c r i t ic i s m  o f the  s e t t l e r s  had been taken  in to  
account and a form ula o f accommodation p ro v id ed . Wanting to  
be c e r ta in  th a t  th i s  was s o , / a  lo c a l  farm er and member o f  the
See Memo from Committee o f  Midland Farm ers' A sso c ia tio n , 
Enclosure 1 in  S i r  E. Waddington to  S ir  G. G ater o f  11/3/1946.
co 793/4^120/46/1 4.
2 See Enclosure 2 in  S ir  E. Waddington to  S ir  G. G ater o f 
11/3/1946. CO 795/43120/46/14.
3
See M inutes o f  P ro v in c ia l  Com m issioners' C onference,
O ct. 1941. NAZ/SEC/SL/111 Vol. I I .
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L e g is la t iv e  C ouncil, r e to r te d  as to  the  6000 ac re  l im i ta t io n :
11 • • • I  hope th a t  th i s  q u estio n  o f • . • r e s t r i c t i o n  . . .  has 
been removed once and fo r  a l l ,  and th a t  the  amount to  be s e t  
a s id e  fo r  European s e tt le m e n t w i l l  be e n t i r e ly  a t  the  d is c r e t io n
ir 'J
o f the  Governor, Gore-Browne, a member o f  th e  Land Commission 
re p re se n tin g  A frican  i n t e r e s t s ,  gave the  f i n a l  p o s i t io n  — " I  
can t e l l  Members th a t  th e  6,000 ac re  l im i t  i s  d e f in i te ly  done 
away w ith , and a form ula has been s u b s t i tu te d  which I  may say , 
w ithou t d iv u lg in g  any s e c r e t ,  was f i r s t  suggested  a t  a  f r ie n d ly ,  
p r iv a te  m eeting • • • which was a tte n d ed  by v a rio u s  o th e r  O f f i c ia l  
and U n o ff ic ia l Members o f  C ouncil. The form ula i s  th a t  when 
a l ie n a t io n  i s  proved to  th e  s a t i s f a c t i o n  o f  the Governor and th e  
S e c re ta ry  o f  S ta te ,  a f t e r  c o n su lta tio n s  w ith  N ative A u th o r it ie s  
concerned, to  be in  the  i n t e r e s t s  o f  bo th  ra c e s ,  i t  should  be 
a llow ed"• Emphasizing th e  n a tu re  o f  the  q u a l i f ic a t io n  fo r  such 
a l ie n a t io n ,  which had h i th e r to  emphasized as the  i n t e r e s t s  o f th e  
lo c a l  A frican  p o p u la tio n , Gore-Browne a s s e r te d :
No a c tu a l  l im i t  i s  l a id  down, b u t the e s s e n t ia l
q u a l i f ic a t io n  i s  th a t  i t  should  be in  the  i n t e r e s t s
o f bo th  ra c e s  th a t  th e  land  in  q u estio n  should  be
a l ie n a te d .2
Thus th e  g e n e ra l i n t e r e s t s  o f the  community as  a  whole 
p re v a ile d  over the  C o lon ia l O f f i c e 's  l a t e s t  in s is te n c e  upon the 
re c o g n itio n  o f the  p r in c ip le  o f  " th e  common b e n e f i t  d i r e c t  or 
in d i r e c t  o f  the  n a tiv e s "  in  19^5* This p ro v is io n , having found 
i t s  way in to  th e  19^7 O rder, S e c re ta ry  o f S ta te  Lennox Boyd had 
th e  occasion  s ix  y ears  l a t e r  to  g ive an unusual ex ecu tiv e  
in te r p r e ta t io n  o f the  p ro v is io n . Asked in  the  House o f  Commons
 ^ See Leg. Co. D ebates, 11th Feb. 19^7i s e s s io n  30th  
Nov. 19^6-12 th  Feb. 19^7, C ol. 827.
2 See Leg. Co. D ebates, 11th  E’eb. 19^7i s e s s io n  30th
19^6-12th Feb. 19^7* C ol. 830.C f. ,  a ssu ran ces  o f the  
S e c re ta ry  fo r  N ative  A f fa ir s ,  c o ls .  831- 832 .
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w hether th e  u t i l i s a t i o n  o f  t r u s t  land  fo r  the c o n s tru c tio n  o f
th e  K ariba h y d ro -e le c tr ic  scheme in v o lv in g  removal o f A frican s
from th e i r  land  was no t a v io la t io n  o f the ve ry  b a s is  o f th a t
scheme, he r e p l ie d :  " .  • • w hile  p ro te c t in g  A frican  i n t e r e s t s  to
th e  f u l l  we a re  su re  th a t  th e re  i s  r e a l  value to  the  A frican s  in
power developm ents o f  t h i s  k in d .”
Ten y ears  from the  s t a r t  o f  d isc u ss io n , the le g a l  in s tru m en t
g iv in g  e f f e c t  to  th e  consensus was e s s e n t ia l ly  a  d r a f t in g  e x e rc ise
o f th e  N orthern  Rhodesia Government in  which heavy r e l ia n c e  was
2p laced  on th e  Nyasaland model. On r e c e ip t  o f the d r a f t  O rder,
3
the  C o lo n ia l O ffice  c o n su lted  th e  B r i t i s h  South A frica  Company 
which had no comments to  o f f e r .  C lauses 6(1) and (2) allow ed 
m inera l e x p lo i ta t io n  m u ta tis  m utandis as  d id  c lau se  8 o f th e  1928 
O rder. In  t h i s  th e  N orthern  Rhodesia c lau se  d if f e r e d  from i t s
5
Nyasaland c o u n te rp a r t due to  d i f f e r e n t  arrangem ents w ith  th e  B r i t i s h  
South A frica  Company. In  N yasaland the  p ro p e rty  in  a l l  m in e ra ls  
in  t r u s t  land  was v e sted  in  th e  S e c re ta ry  o f S ta te  to  be 
ad m in is te red  and c o n tro l le d , l i k e  lan d , by th e  Governor " fo r  the  
use o r common b e n e f i t ,  d i r e c t  o r in d i r e c t  o f the  n a t iv e s "  o f  the  
P r o te c to ra te .  The Order became the  N ative T ru st Land Order in  
C ouncil on 14th O ctober, 19^7*
 ^ House o f  Commons D ebates, 9 th  March 1955i V ol. 938, C ol.M fl.
2 For a  d iscu ss io n  p e r ta in in g  to  the d r a f t  O rd e r-in -C o u n c il, 
and Note fo r  E xecutive C ouncil, NAZ/SEC/SL/111 V ol. I I I .
^ See Cohen to  S e c re ta ry , BSA Co. o f  11/2/19^-6. CO 795/^5120/46.
^ See S e c re ta ry , BSA. Co. to  Under S e c re ta ry  o f  S ta te  o f  1 8 /2 /1 9 ^ *  
CO 795A5120A6/3.
^ See H.M. W illiam s, M ining Law o f N orthern  R hodesia, op. c i t . ,  
pp* 59-60.
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Although l ik e  r e s e rv e s , t r u s t  land  con tinued  to  be a 
fe a tu re  in  th e  lan d  c a te g o r ie s  o f  th e  t e r r i t o r y ,  su ccess iv e  
y ea rs  saw hardened A frican  op in io n  a t ta c k  the  p o lic y  p a r t i c u la r ly  
d u ring  cu rrency  o f  the  F e d e ra tio n  o f  Rhodesia and N yasaland
C. T ru st la n d , the  F ed e ra l s ta tu s  o f the  T e r r i to ry  and 
A frican  op in ion
The s ta tu s  o f  v a rio u s  A frican  lands in  the  th re e  t e r r i t o r i e s  
du rin g  th e  F ed e ra tio n  o f Rhodesia and N yasaland rem ained u n a ffe c te d  
by th e  Union, They rem ained, as b e fo re , the  s u b je c t o f t h e i r  
re s p e c tiv e  t e r r i t o r i a l  law s. The F ed e ra l Government could  
however u t i l i s e  A frican  la n d s , in  the  same way as t e r r i t o r i a l
governm ents, fo r  p u b lic  purposes o n ly . In  th i s  re g a rd  i t  was as
2
m a te r ia l ly  re le v a n t  p rov ided  in  s ,  3 3 0 ) :
N otw ithstand ing  an y th ing  in  t h i s  C o n s ti tu tio n ,
F ed e ra l L e g is la tu re  s h a l l  n o t have power to  make 
p ro v is io n  fo r the a c q u is i t io n ,  w hether com pulsorily  
o r by agreem ent, o f any A frican  land  • • • o therw ise  
than  in  accordance w ith  the p ro v is io n s  o f  any o f  the  
A frican  land  laws a p p lic a b le  to  the  lan d  in  q u e s tio n ; 
and any power fo r  the  compulsory a c q u is it io n  o f land  
c o n fe rred  by a law o f the  F ed e ra l L e g is la tu re  s h a l l ,  
n o tw ith s tan d in g  an y th ing  in  th a t  lav;, n o t be e x e rc isa b le  
in  r e l a t io n  to  A frican  lan d  fo r the  purpose o f s e t t l i n g  
im m igrants thereon#
P u b lic  purpose in  th e  t e r r i t o r i a l  land  laws was extended to  in c lu d e
th e  F ed e ra l Governm ent's p u b lic  purpose in  the  words:
1 TC f .,  Lord H ailey , An A frican  Survey, op. c i t . , ch ap te r XI
p . 708 .
2
F ed e ra tio n  o f  Rhodesia and Nyasaland (C o n s titu tio n )  
O rd er-in -C o u n c il no. 1199 o f 1953*
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For the  purposes o f  th e  A frican  land  lav/s, except 
as may be ex p re ss ly  p rov ided  th e r e in a f te r  the  
coming in to  fo rce  o f t h i s  C o n s ti tu tio n  • • • any 
re fe re n c e  th e re in  (however expressed) to  p u b lic  
purposes s h a l l  be co n stru ed  as in c lu d in g  a 
re fe re n c e  to  Federal p u b lic  pu rposes.^
A frican  land  meant any o f th e  d esig n a ted  a re a s  e s s e n t ia l ly
re se rv e d  fo r  A frican s  in  the  th re e  t e r r i t o r i e s ,  i . e .  t r u s t
lan d , re s e rv e s , e tc .^
I t  must be no ted  th a t  lan d  acq u ired  fo r  a  p u b lic  purpose
by the  F ed e ra l Government from A frican  lands could  n o t be
used to  s e t t l e  im m igrants. This p ro h ib i t io n  in  the  F ed e ra l
C o n s ti tu tio n  appears to  have been in c lu d ed  to  a ssu re  th e  i n t e r e s t s
o f A fricans who were very  su sp ic io u s  o f  the  e f f e c t s  o f the
c re a t io n  o f  th e  F e d e ra tio n .
One o f  the  known in s ta n c e s  when t h i s  pov/er was used was
in  the  c o n s tru c tio n  o f the  K ariba H y d ro -L iec tr ic  Dam which was
to  supply power to  th e  t e r r i t o r i e s  o f the  F e d e ra tio n . The lan d s
a f fe c te d  by t h i s  p ro je c t  in c lu d ed  bo th  t r u s t  land  and re s e rv e s
in  th e  Southern P rovince o f N orthern  R hodesia. To e f f e c t  th i s
■5
p ro je c t  the  Zambia (Gwembe) D i s t r i c t  Order was e f f e c t iv e ly  
passed  on 27th  February , 1959 empowering th e  C en tra l A frican  Pov/er 
C orpora tion  to  "inundate  any o f th e  lands to  v/hich t h i s  Order a p p lie s  
by the  c o n s tru c tio n  o f  a  dam a t  th e  K ariba Gorge fo r  the  purposes 
o f th e  g en e ra tio n  o f h y d ro -e le c tr ic  power • • • This Order
See s .  3 3 (3 )i F ed e ra tio n  o f  Rhodesia and Nyasaland (C o n s titu tio n )  
O rd er-in -C o u n c il no. 1199 o f 1953*
2 I b i d . ,  s .  3 3 W ( a ) .
^ See th e  Zambia (Gwembe D is t r i c t )  O rders 1959 and 196^
Appendix Revised Laws.
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p re v a ile d  over any p rev io u s  T ru st Land and R eserves O rders
to  th e  e x ten t o f  any in c o n s is te n c y .
The a c tu a l  a c q u is i t io n  was e f fe c te d  by the N orthern
Rhodesia (N ative T ru st Land). Amendment No, 2 Order in  C ouncil
195*f. In re sp e c t o f  re s e rv e s , i t  was no t c le a r  w hether th e
F ed e ra l governm ent’s power o f a c q u is i t io n  extended to  a
c o rp o ra tio n  c o n tro lle d  by i t .  This doubt was c le a re d  by
e x p re ss ly  p ro v id in g  th a t  th e  power o f  a c q u is i t io n  extended to
such a c o rp o ra tio n ,^
A frican  op in ion  seems to  have been th a t  the  t r u s t  land
scheme was more v u ln e rab le  to  in te r fe re n c e  than  i t s  c o u n te rp a r t
due to  i t s  f l e x i b i l i t y .  The A frican  move was to  e x e r t  p re s su re
fo r  a merger o f t r u s t  land  in to  re s e rv e s . The b a t t l e  fo r  merger
raged  throughout most o f  th e  1950’s .  The A frican  R e p re se n ta tiv e  
2C ouncil now prov ided  the  forum fo r  A frican  op in ion  which g e n e ra lly  
a t  t h i s  time was b i t t e r l y  c r i t i c a l  o f th e  g e n e ra l lan d  p o lic y . 
Kakumbi, a member o f th e  A frican  R ep resen ta tiv e  C ouncil, re v e a lin g  
th e  A frican  sen tim en t as e a r ly  as 1951 over the  land  q u estio n  
a s s e r te d :  " , • • r e c e n tly  th e  le a d e r  o f  the  European E le c te d
Members claim ed fo r  s e l f  government • • • We a re  a f r a id  th a t  i f  we
See N orthern  Rhodesia (^ a tiv e  R eserves) (Amendment)
Order in  C ouncil 1955»
^ For th e  beg inn ings and c re a t io n  o f t h i s  C ouncil, see
D.O. Aihe The C o n s ti tu tio n  o f Zambia: An h i s t o r i c a l  and
Comparative S tudy, Ph.D. T h es is , U n iv e rs ity  o f London, 1968,
pp. 5^ 60 .
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cannot add th i s  N ative T ru st Land to  our own N ative R eserves, 
to  make i t  as one lan d , under th e  N ative Reserve Land, the
"I
T ru st Land w i l l  soon be occupied  by th e  Luropean s e t t l e r s " •
A motion to  th i s  e f f e c t  ^proposing a  merger o f t r u s t  lan d  in to
re s e rv e s , was passed  by the A frican  R ep resen ta tiv e  C ouncil. In
the  fo llo w in g  y ear a s im ila r  motion was again  passed  which
brought th i s  government re p ly :  "Government does n o t ho ld  the
op in ion  expressed  in  th e  . . .  motion . . .  The Government sees  no
s u f f i c i e n t  reason  to  ad v ise  Her M ajesty the  Queen to  amend the
2N ative T ru st Land Order in  C ouncil in  th e  manner su g g ested ".
No amount o f  a ssu ran ces  a lla y e d  A frican  f e a r s .  Three y ea rs
hence the  m otion was re v iv e d  as a rem inder to  the  Government th a t
3
A frican  fe e l in g s  were growing s tro n g e r  on the  m a tte r . S tubbs,
S e c re ta ry  fo r  N ative A f fa ir s ,  re p e a te d  the  assu rance  th a t  " th e
land  i s  v e sted  in  the  S e c re ta ry  o f S ta te  and p ro te c te d  by O rders
in  C ouncil" which was an adequate safeg u ard  a g a in s t s e t t l e r s
4ta k in g  over n a tiv e  la n d s .
N e ith e r the  C o lo n ia l O ffice  nor the t e r r i t o r y 1s a d m in is tra tio n  
saw in  th e se  A frican  demands c ircum stances w arran tin g  th e  m erger 
o f the  two lands*T heir a t t i tu d e  was th a t  experience a lone  would
-l
See A.R.C. D ebates, 24 th  Ju ly  1951 * se ss io n  23 rd -26 th  
J u ly , 1951» c o l .  106. For the  whole deb a te , see c o ls .  
105- 116 .
p
See A.R.C. D ebates, s e s s io n  l8 th -2 0 th  December 1952, 
c o l .  192 .
See A.R.C. D ebates, 12th O ct. 1954, se ss io n  1 2 th - l4 th  
O ct. 195^1 c o ls .  19- 2 0 .
4 I b id . , c o l .  53* -^ or the whole debate, see c o ls .  19-41.
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show w hether such a merger was n e ce ssa ry , Thus by 1955*
th e  C o lo n ia l O f f ic e 's  o f f i c i a l  s tan d  was r e je c t io n  o f
1conversion  o f t r u s t  land  in to  re s e rv e s .
The A frican  l in e  o f  a t ta c k  now changed to  a  re q u e s t 
to  amend those  a sp e c ts  o f t r u s t  lan d  which made i t  v u ln e ra b le  
to  s e t t l e r  in t r u s io n .  In  f i r s t  th re e  y ears  o f the  F e d e ra tio n , 
th e  power o f the F ed e ra l Government over im m igration was seen
/
as a  severe  th r e a t  to  A frican  la n d s . Tailing th e  o p p o rtu n ity  
o f  th e  presence  o f the  S e c re ta ry  o f S ta te  a t  a  m eeting o f the  
A frican  R ep resen ta tiv e  C ouncil, Yamba, a C ouncil member 
proposed s e v e ra l  amendments to  th e  O rd e r-in -C o u n c il. These were 
namely: -  th a t  (a) " c o n s u lta tio n "  w ith  a  N ative A u th o rity  p r io r
to  a l ie n a t io n  should  be s u b s t i tu te d  by "consen t"  of th a t  A u th o rity  
as the Governor was s u f f i c i e n t ly  pow erful to  o v e rru le  th e  
A u th o rity ; and (b) the  99-year le a se  p e rio d  was too long an 
i n t e r e s t  to  be g ran ted  to  Europeans and a p e rio d  o f  f iv e  y ea rs  
should  be s u b s t i tu te d  as t h i s  was long enough fo r  European 
p a r t i c ip a t io n .
S e c re ta ry  o f  S ta te  Lennox Boyd se iz e d  the  o p p o rtu n ity  to
a ssu re  th e  A frican  c r i t i c s  th a t  an Order in  C ouncil was above 
3
lo c a l  p re s su re . The lands were v e s te d  in  him and he was 
answ erable to  th e  B r i t i s h  P a rliam e n t, in  as much as the  Governor 
was answ erable to  him and s u b je c t  to  h is  d i r e c t io n .  Legal 
a ssu ran ces  th e re  were, b u t th e  c r e d i b i l i t y  gap between the  two
See Reply o f S e c re ta ry  o f S ta te  to  th e  Commons, House 
o f Commons D ebates, 9 th  March 1935* Vol. 538, C o ls. VjO-¥+1.
2 See A.R.C. D ebates, s p e c ia l  s e s s io n  w ith  S e c re ta ry  o f  S ta te  
o f  2 1 s t Jan . 1957,c o ls .  5-8 and c o l .  ^9*
 ^ Ib id^, c o l .  50 .
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s id e s  must have widened a s  t h i s  was a  p re lu d e  to  o rg an ised  
n a tio n a lism . The merger between the  two has never taken  p lace  
to  d a te .
B efore we can look a t  th e  post-independence  e ra  and the  
im pact i t  has had on land  p o l ic ie s  i t  w i l l  be w ell to  d ispose  
o f  the  rem aining a sp e c t o f th e  c o lo n ia l  p o l i c i e s .  This 
r e l a t e s  to  a l ie n a t io n  o f lan d  o u ts id e  re se rv e d  a re as  to  
s e t t l e r s  and those  A frican s reg arded  as s u f f i c i e n t ly  d e t r ib a l is e d  
to  have shown s ig n s  o f w anting ten u re  to  land  along European 
l i n e s .
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CHAPTER 5
LAND POLICY RELATING TO EUROPEANS AND PETRIBALIZED AFRICANS
A. Land a l ie n a t io n  to  European s e t t l e r s
The A d m in is tra tio n 's  prim ary  concern was to  encourage and 
e n tic e  European se tt le m e n t by g ra n t o f lan d  on c o n d itio n s  and 
ten u re  c o n s is te n t  w ith  the  o b je c t iv e s  o f  development* To achieve 
t h i s  i t  was necessa ry  to  have m achinery fo r  land  a d m in is tra tio n , 
and o f much im portance to  us h e re , a  d e te rm in a tio n  o f  the  n a tu re  
o f the  land  in t e r e s t  a lie n a b le  fo r  s p e c i f ic  purposes1 o f  developm ent.
P rev io u s ly  under th e  B r i t i s h  South A fric a  Company adm inis­
t r a t i o n ,  land  a llo tm en t was haphazard w ith  in d iv id u a l  s e t t l e r s  
to u rin g  d i s t r i c t s  to  p ick  on a p a rc e l  o f  land  which s u i te d  them* 
Follow ing t h i s  s ig h tse e in g  an in d iv id u a l s e t t l e r  would then  
subm it an a p p lic a tio n  in  re s p e c t o f such p a rc e l  which was 
in v a r ia b ly  g ran ted . The e f f e c t  o f t h i s  was d o tte d  and un­
sy stem atic  European s e tt le m e n t w ithou t any e f f e c t iv e  su p e rv is io n  
o f land  use* In  1928, Governor Maxwell in  l i a i s o n  w ith  the
L e g is la tiv e  C ouncil S e le c t  Committee came o u t w ith  th e  su g g es tio n
2o f c re a tin g  an Advisory Land S e ttlem en t Board which was 
c o n s ti tu te d / if ie  fo llow ing  y e a r .^  The Board proved a u s e fu l
See Memo on European s e tt le m e n t by A cting  S e c re ta ry  o f  
A g ric u ltu re , E nclosure in  Maxwell to  Araery, Conf. o f 8/^/1929*
CO 795/35505/29 a t  pp. 8 -9 . C f .,  M.A. Jasp an , The I  la-Tonga 
Peoples o f North W estern R hodesia, E thnographic Survey o f  A fric a , 
London, 1955 a t  p . 55*
^ See Maxwell to  Amery, Despatch No. 5^6 o f  8 /12 /1928 .
CO 795/5522/28/1 .
^  See Maxwell to Amery, Conf. o f 8/V^929» note 1 supra.
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machine in  im plem enting government lan d  p o l ic ie s .  This
became more ev id en t in  th e  1940s and 1950s when much o f
th e se  p o l ic ie s  were s e t t l e d  and European se tt le m e n t had
reached  a  s tag e  o f  s t a b i l i t y .  In  1946, a  y ear a f t e r  a  S e le c t
Committee on lan d  s e tt le m e n t was ap p o in ted  to  determ ine the
scope and c o n d itio n s  o f lan d  g ra n ts  to  in te n d in g  s e t t l e r s ,  th e
4
Board had i t s  fu n c tio n s  more ad eq uate ly  d e fin ed  and expanded.
Thus a t  long  l a s t  th e  management and a l ie n a t io n  o f Crown 
la n d , su p e rv is io n  o f  good husbandry, g e n e ra l review  o f a l ie n a t io n ,
and th e  g ra n t o f loan  f a c i l i t i e s  were a l l  th e  concern o f  th e
2Board, As to  th e  more fundam ental is su e  o f the  n a tu re  o f  th e  
a l ie n a b le  i n t e r e s t ,  t h i s  to  a  g re a t e x te n t was in flu en c ed  by th e  
p e rso n a l in c l in a t io n s  o f  in d iv id u a l g o verno rs . The tug  o f war 
as to  th e  p re fe ren ce  o f one in t e r e s t  over th e  o th e r  has always 
been between free h o ld  and le a se h o ld ,
( i )  F reehold  v s . Leasehold
P r io r  to  d i r e c t  B r i t i s h  r u le ,  th e  B r i t i s h  South A fric a  Company 
favoured  g ra n tin g  free h o ld  e s ta te s  in  fee  sim ple w ith  th e  
im p o sitio n  o f  a  development c lau se  p r io r  to  th e  g ra n t o f f i n a l  
t i t l e .  S ta n le y , the  f i r s t  Governor o f  the  t e r r i t o r y ,  be ing  more
'i
See Leg. Co. D ebates, 28 th  June 1945* se s s io n  19th  June- 
4 th  J u ly  1945* c o ls .  200-204. C f. ,  c o ls .  213-235*
2
For the  B o ard 's  fu n c tio n s , see N orthern  Rhodesia Land 
Board Annual R ep o rts , 1948-1952, Govt. P r in te r ,  Lusaka, C f . ,  
Land Board In fo rm atio n  fo r  in te n d in g  s e t t l e r s , 1949-1950* Govt. 
P r in te r ,  Lusaka.
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accustomed to the South African freehold tenure v:as inclined
to continue with this system of alienation* The only amendment
Stanley offered was an insertion in the granting conveyance of
a clause requiring permission from the Crown for laying out of
1
any land or part thereof as a building estate* This was quite 
understandable at a time v/hen there was no Town end Country 
Planning legislation for the territory. Thus Stanley was 
avowedly a freehold exponent; and subsequently showed his bias 
v/hen he put forward his preference at the expense of the Colonial 
Office desire for a leasehold policy.
Stanley's preference for freehold tenure was put to the test 
by the Colonial Office on the recommendation of the East African 
Royal Commission^ that consideration should be given by the Crown 
in respect of Northern Rhodesia, to substituting the British South 
Africa Company's freehold grants by leasehold, revisable at
3
stated intervals along the lines of the Tanganyika Ordinance*
In so suggesting the Colonial Office must have been mistaken in 
believing that European tenure of land in Northern Rhodesia could 
be based on the Tanganyika system* Europeans in Northern Rhodesia 
were more inclined to the South African than East African experience.
See Stanley to Amery, Despatch No. 153 of 6/ 4 /1 925 •
CO 795/2/25. par. 11*
2
This Commission was appointed by the Secretary of State for 
the Colonies in July 1924 to visit British East Africa 
Dependencies (including Northern Rhodesia) "with a view to 
obtaining. • • information. . . on all subjects covered by 
the terms of reference to the East Africa Committee"•
The terms of reference of the East Africa Committee .> on which 
the present Commission was to obtain further information, 
included consideration of co-ordinating policy hetween these 
Dependencies to generate economic development*
The Commission's personnel were V.T. Ormsby-Core, M.P. (Conservative); 
A.G. Church, M.P. (Labour); and E.G. Linfield, k.P. (Liberal);
J.A. Calder, from the Colonial Office, acted as Secretary. On the 
tenure of land in Northern Rhodesia, the Commission recommended 
the adoption of the Tanganyika leasehold system. See Report of 
the East Africa Commission* Cmd. 2387 at p. 101•
3 O  A ___ _ __  J____I -I n  ^ / a  _      / i
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The Tanganyika system o f te n u re , l ik e  i t s  Nyasaland o f f ­
sh o o t, proceeded on the  prem ise th a t  the  t e r r i t o r y  was e s s e n t ia l ly  
a 1 n a t iv e ' a re a  and a l l  land  d is p o s i t io n s ^ p a r t ic u la r ly  to  'non- 
n a t iv e s ' were s u b je c t to  'n a t i v e ' i n t e r e s t s .  In  o th e r  words no 
d is p o s i t io n  was to  take  p lace  i f  in c o n s is te n t  w ith  'n a t i v e ' 
i n t e r e s t s  as determ ined by the  governor* In  ach iev in g  th i s  
o b je c t iv e  i t  was ap p a ren tly  n o t found d e s ira b le  th a t  lan d  b:e 
s p e c i f ic a l ly  re se rv e d  fo r  A frican s  l ik e  in  N orthern  R hodesia.
The form ula adopted was to  d e c la re  a l l  ungran ted  lan d  as 'p u b lic  
la n d s ' w ith  th e  consequence th a t  a l l  such land  was a t  the  
d isp o sa l o f the  governor fo r  th e  b e n e f i t  o f th e  A frica n s .
Thus the  Land O rdinance p ro v id ed , ex cep tin g  fo r  p rev io u s  
p r iv a te  a c q u is i t io n s :^
The whole o f the  lan d s  o f th e  T e r r i to ry ,  w hether 
occupied o r unoccupied, on th e  date  o f the  commence­
ment o f th i s  Ordinance a re  hereby d ec la red  to  be 
p u b lic  la n d s .
Evidencing the  in te n t  s .  3 d e c la re d :
. • . a l l  p u b lic  lan d s  and a l l  r ig h t s  over the  
same a re  hereby d e c la red  to  be under th e  c o n tro l 
and s u b je c t to  th e  d is p o s i t io n  o f the Governor 
and s h a l l  be h e ld  and ad m in is te red  fo r  the  use 
and common b e n e f i t ,  d i r e c t  o r in d i r e c t ,  o f the  
n a t iv e s  o f th e  T e r r i to ry ,  and no t i t l e  to  the 
o ccupation  and use o f any such lan d s  s h a l l  be 
v a l id  w ithou t the consen t o f  the  Governor.
D isp o s itio n  o f  a land  i n t e r e s t  termed 'r i g h t s  o f occupancy '^
1+
was allow ed to  bo th  'n a t iv e s  and • • . n o n -n a tiv e s ' fo r  a
5
d e f in i te  term n o t exceeding n in e ty -n in e  y e a rs .
1
C f. ,  R.U. Jam es, Land Tenure and P o licy  in  Tanzania,
E ast A frican  L i te r a tu r e  Bureau, 1971. PP. 96 e t  seq .
2
See s .  2 , Land O rdinance No. 3 o f 1923 as  amended by 
Land Ordinance No. 3 o f  1924.
3
I b i d . , s . 3*
^ Ib id ^ , s .6 ( a )
^ Ibid., s.7*
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In  reg a rd  to  a 'n o n -n a tiv e 1 th e re  were fu r th e r  r e s t r i c t i o n s  
imposed — namely: (a) th a t  the  Governor could  n o t make such a 
g ra n t " f re e  o f  r e n t  o r upon any co n d itio n s  which may p rec lu d e  
• . . r e v is in g  th e  r e n t  a t  in te r v a l s  o f n o t more than  t h i r t y -
'j
th re e  y e a rs ; and (b) th a t  "Except w ith  the approval o f  the
S e c re ta ry  o f S ta te ,  no s in g le  r i g h t  o f occupancy s h a l l  be g ran ted
2. • • in  re s p e c t  o f . • • land  exceeding 5*000 a c re s " .
Such was th e  Tanganyika te n u re , i d e n t ic a l  to  th a t  e f fe c te d
3
in  Uganda o u ts id e  Buganda by 1922 . D isp o s itio n  o f g ra n ts  in
N orthern  Rhodesia to  European s e t t l e r s  could  n o t have taken  in to
account A frican  i n t e r e s t s .  The essence o f a p o lic y  o f land  .
r e s e rv a tio n  was to  exclude th e  re lev an ce  o f A frican  i n t e r e s t s  in
land  d is p o s it io n s  o u ts id e  re s e rv e s . In  those  a re a s  on ly  European
in t e r e s t s  were p r im a r i ly  r e le v a n t .  I t  was to  the  European th a t
you had to  look fo r  a d e te rm in a tio n  o f what a l ie n a b le  i n t e r e s t
was p re fe ra b le .
S ta n le y 's  r e a c t io n  to  th e  C o lo n ia l O f f ic e 's  in tim a tio n  o f
a le a se h o ld  p o lic y  was ab so lu te  r e je c t io n  s t a t in g  th a t  i t  was
s u i ta b le  on ly  to  a  European who was a  tem porary in h a b ita n t  un-
k
in te r e s te d  in  permanent s e tt le m e n t.  learning a g a in s t  European 
re a c t io n  to  the  Tanganyika system , S tan ley  concluded: "The e n a c t-
1
See s.7»  Band Ordinance No. 3 o f 1923 as  amended by Land 
Ordinance No. 5 o f 192^f.
p 
I b i d . , S .16 .
^ See H.F. M orris & J .S .  Read, Uganda: the development o f
i t s  laws and c o n s t i tu t io n . London, 1966 a t  p . '
^ See S tan ley  to  Amery, D espatch No. 25 o f 12/1/1926.
co 795A 1 ^ 23/ 26 .
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ment o f a law embodying th e  p r in c ip le s  o f th e  Tanganyika 
Ordinance « . • would, I  f e a r ,  be s tro n g ly  r e s i s t e d  and 
b i t t e r l y  re se n te d  by the w hite  in h a b ita n ts  o f th e  T e r r i to ry ” •
The C o lo n ia l O ffice  see in g  th e  d i f f e r e n t  lo c a l  c o n d itio n s , 
decided n o t to  i n s i s t  on th e  Tanganyika model le av in g  the 
t e r r i t o r y  to  develop i t s  own p o lic y . Downie, an o f f i c e r  in  
th e  C o lo n ia l O ffice  who advocated p a r t i t io n in g  the  t e r r i t o r y ,  
m inuted: " In  any case the  q u estio n  can h a rd ly  be pursued
u n t i l  the  fu tu re  o f the  coun try  can be more c le a r ly  env isaged .
(There i s  th e  p o s s ib i l i t y  o f p a r t i t i o n ) " .  Ormsby-Gore, 
P a rliam en ta ry  Under S e c re ta ry  o f S ta te  fo r  th e  C o lo n ies, a lthough  
su sp ec tin g  th a t  S tan ley  m ight no t have understood  th e  Tanganyika 
law, summed up the  C o lo n ia l C ff ic e  consensus on th e  p e c u lia r  
lo c a l  c o n d itio n s  when he m inuted: " I  have d iscu ssed  w ith  . . .
S trachey  who ag rees  w ith  me th a t  the  c ircum stances in  N. Pihodesia 
as d esc rib ed  in  . . . S ta n le y 's  despatch  do no t w arran t our
2
p re s s in g  the id e a  o f  a  Tanganyika O rdinance in  the  P r o te c to ra te " .
Thus free h o ld  s t i l l  r e ta in e d  a fo o th o ld  in  th e  te n u re  o f
land  in  the t e r r i t o r y  b u t n o t fo r  long b efo re  i t  was q u estioned
and re v is e d  by S ta n le y 's  su c c e sso r , Governor Maxwell. Maxwell
was much le s s  favou rab ly  d isposed  towards fre e h o ld  on the ground
th a t  such ten u re  was v u ln e ra b le  to  sp e c u la tio n . Three y ears  a f t e r
3
S ta n le y 's  fre e h o ld  o v e r tu re s , Maxwell en te red  a cavea t
 ^ See Minute s  o f  Downie o f 26/2 /1926 . CO 795/X1*+23/26.
^ Ib id ^ , M inutes o f  Ormsby-Gore o f 21/1 /1927.
^ See Maxwell to  Amery, Conf. o f 18/^/1929* CO 795/353^7/29* 
f o r  the  whole o f M axw ell's scheme, see p a r t i c u la r ly  p a r s .  3-7  




a g a in s t  fre e h o ld  when he w ro te : "However s tro n g  th e  fe e l in g
may be in  South A frica  and Southern Rhodesia in  favour o f 
fre e h o ld  as opposed to  le a se h o ld  te n u re , th e re  i s  the  unden iab le  
f a c t  th a t  by th e  g ra n t o f  f re e h o ld , e s p e c ia l ly  where la rg e  a re a s  
a re  a l ie n a te d ,  a l l  c o n tro l over the  land  i s  l o s t ,  an u n d e s irab le  
th in g  in  a coun try  in  which European s e tt le m e n t i s  s t i l l  in  i t s  
in fan cy  • • . i t  i s  the  i n t e r e s t s  o f  fu tu re  s e t t l e r s  as opposed 
to  sp e c u la tio n  in  lan d , th a t  a l ie n a t io n  • . . in  th e  form o f 
free h o ld  should  be r e s t r i c t e d " .  G iving h is  o th e r  reaso n  fo r  t h i s  
proposed r e s t r i c t i o n ,  Maxwell fe a re d  th a t  h o ld in g s in  fee  sim ple 
cou ld  be le a se d  to  A fricans w ithou t any d i f f i c u l ty  th e reb y  
d e fe a tin g  th e  Governments p o lic y  o f re s e rv e s .
However, a t  t h i s  tim e, th e re  was no evidence o f  t h i s  p r a c t ic e  
to  s u b s ta n t ia te  th e  f e a r .  Hut even assuming th a t  such a s i tu a t io n  
could  p o te n t ia l ly  a r i s e ,  Maxwell would have done w e ll to  add ress 
h im se lf f i r s t  to  a p ro v is io n  in  the O rd e r-in -C o u n c il, which 
g ran ted  A frican s  th e  r ig h t  to  acq u ire  land  on th e  same term s and 
c o n d itio n s  as Europeans anywhere in  th e  t e r r i t o r y .  A le a se h o ld  
p o lic y  based on th i s  prem ise was un tenab le  because r e s t r i c t i v e  
covenants p ro h ib i t in g  t r a n s f e r s  to  A fricans were in c o n s is te n t  
w ith  th i s  p ro v is io n  o f th e  O rd e r-in -C o u n c il.
M axw ell's r e a l  problem was to  re v e rse  a p o lic y  which 
h i th e r to  had been w e ll entrenched* Acknowledging th a t  European
' i
See a r t .  *f2 , N orthern  Rhodesia Order in  C ouncil,
302
re a c t io n  would be insu rm ountab le , Maxwell sea rched  fo r  a  
compromise and came up w ith  a  more accommodating fo rm ula. In  
th i s  he drew a d is t in c t io n  between a re as  a lre a d y  s e t t l e d  and 
new a reas  fo r  se ttlem en t*  In  th e  case o f  th e  form er he conceded 
to  the  s ta tu s  quo because a  r e v e r s a l  cou ld  n o t be ach ieved  w ith o u t 
b i t t e r  r e s is te n c e .  As fo r  th e  l a t t e r  he advocated an a b so lu te  
abandonment o f the  fre e h o ld  p o lic y  and immediate g ra n t o f  le a s e ­
ho ld  te n u re s .
Put in to  p r a c t ic e ,  h is  p o lic y  meant th a t  a g r i c u l tu r a l  lan d  
in  the  v ic in i ty  o f  more s e t t l e d  a re a s  along  the  ra ilw a y  l in e  
would be by free h o ld  g ra n t .  From th i s  ca teg o ry  he excep ted  
ranch ing  land  fo r  which he proposed a le a se h o ld  g ra n t fo r  t h i r t y  
th re e  years  on ly . I f  t h i s  land  con tinued  to  be s u i ta b le  fo r  
ranch ing  the  te n an t cou ld  have h is  le a se  renewed on th e  same 
term s. In  th i s  he saw th e  sp e c u la to r  being  e f f e c t iv e ly  p rec lu d ed  
from acq u irin g  ranch ing  la n d . In  the  same s e t t l e d  a re a s  he 
conceded to  con tinue f re e h o ld  g ra n ts  fo r  r e s id e n t i a l  and b u s in ess  
prem ises because o f th e  p re v a il in g  fre e h o ld  te n u re . F in a l  g ra n t 
o f t i t l e  would however be w ith h e ld  t i l l  e re c t io n  o f  b u ild in g s  o f 
a s p e c if ie d  v a lu e . This ag a in  would have th e  e f f e c t  o f  checking 
on land  sp e c u la to rs . But i t  does seem th a t  i f  t h i s  was 
considered  an adequate check i t  must s u re ly  have c o n tra d ic te d  
the  arguement th a t  f re e h o ld  i s  n o t capable o f be ing  c o n tro l le d .
As fo r  th e  l a t t e r  a re a s  — new s e tt le m e n ts  — he proposed 
th e  g ran t o f 999 y ear le a s e s  fo r  a g r ic u l tu r a l  lan d  w ith  r e v is a b le  
r e n ta l  every t h i r t y  th re e  y e a rs . On t h i s  he r e l i e d  on th e  Kenyan
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1p ra c t ic e  which o f fe re d  th e  lo n g e s t l i f e  o f a  le a s e  a s  a  
s u b s t i tu te  fo r  f re e h o ld . And fo r  mining purposes and new town­
sh ip s  in  the  N orth W estern p a r t  o f  the  t e r r i t o r y  he proposed the  
g ra n t o f  le a s e s  from 30 to  99 y e a rs .
A fte r S ta n le y 's  commitment to  f re e h o ld  te n u re  th e re  could  
have been no more id e a l  occasio n  than  th i s  fo r  th e  C o lo n ia l O ffice  
to  withdraw i t s  approval o f  th a t  p o lic y . In  g iv in g  i t s  g e n e ra l 
approval to  the  p ro p o sa ls , th e  C o lo n ia l O ffice  i n s i s t e d  th a t  even
in  s e t t l e d  a re a s  means must be found to  overcome th e  d i f f i c u l t y
2o f conveying le a se h o ld  fo r  r e s id e n t i a l  and b u s in e ss  p rem ises .
This was never implemented. The C o lo n ia l O ffice  a lso  took  the  
occasion  o f  expanding on M axw ell's p ro p o sa ls  to  r e - th in k  i t s  
p o lic y  over the  N orth E as te rn  p a r t  o f  th e  t e r r i t o r y  a d jo in in g  
Tanganyika and N yasaland, which in  th e  p a s t  i t  had been thought 
should  be a s s im ila te d  to  th e  Tanganyika te n u re . In  t h i s  reg a rd  
Lord P a s s f ie ld ,  th e  S e c re ta ry  o f  S ta te  fo r  th e  C o lon ies s ta t e d :
"The p o lic y  thus l a id  down a p p lie s  p r im a ri ly  to  N orth W estern 
R hodesia. I  co n sid e r th a t  in  N orth E as te rn  R hodesia th e  Tanganyika 
system o f  le a se h o ld s  fo r  p e rio d s  n o t exceeding n in e ty  n in e  y e a rs , 
should  be adopted . The Tanganyika system i s  em inen tly  adap ted  
fo r a t r o p ic a l  a re a  w ith  a com paratively  la rg e  n a tiv e  p o p u la tio n  
and a few European s e t t l e r s ,  and i t  i s  my o b je c t  to  sec u re  as much
For t h i s  Kenyan 999 y e a rs  le a s e , see C.K. Meek, Land 
Law and Custom in  th e  C o lo n ies , op. c i t . ,  p . 79*
2 See Lord P a ss f ie ld  to Maxwell, Conf. o f  13/7/1929*
CO 795/353^7/29/2.
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u n ifo rm ity  as i s  f e a s ib le  in  th e  land  system s o f  ne ighbouring  
T e r r i to r ie s  w ith  s im ila r  c o n d itio n s ” . This a re a , a lthough  n o t 
e x p re ss ly  touched by Maxwell, d id  o f course  f a l l  o u ts id e  th e  more 
s e t t l e d  a re a s  over which fre e h o ld  ten u re  was proposed to  co n tin u e .
The on ly  is su e  was the  p e rio d  o f  ten u re  w ith in  th e  domain o f  le a s e ­
h o ld .
A c le a r e r  view o f  C o lo n ia l O ffic e  o p in io n , endorsing  th e
Maxwell p ro p o sa ls , may be o b ta in e d  from i t s  in te r n a l  m inutes*
In  approving th e  r e te n t io n  o f  th e  s ta tu s  quo along th e  l in e  o f  r a i l ,
i t  was f e l t  th a t  t h i s  p a r t  o f th e  t e r r i t o r y  should  be co rresp o n d in g ly
uniform  to  Southern  Rhodesia to  which a t  some fu tu re  d a te  i t  m ight
belong . Thus, Green, an o ff ic ia ^ L n  th e  C o lo n ia l O ff ic e , m inuted:
. . .  th e  h ig h -ly in g  ’’ra ilw a y  s t r i p ” which, w hile  on ly  
about o n e - f i f th  o f  th e  t o t a l  a re a , com prises th e  ra ilw a y , 
mines and n e a r ly  a l l  th e  w hite  p o p u la tio n , and marches 
fo r  about 400 m iles w ith  Southern  R hodesia, must come 
in c re a s in g ly  under South A frican  in f lu e n c e  and must b e fo re  
long g r a v i ta te  to  Southern  Rhodesian c o n tro l .
As to  th e  in s is te n c e  o f f in d in g  means to  overcome th e  d i f f i c u l t y
o f conveying a  le a se h o ld  i n t e r e s t ,  i t  i s  ev id en t th a t  th e  C o lo n ia l
O ffice  was more concerned w ith  th e  growth o f  towns w ith  th e
consequent ra p id  in c re a se  o f s i t e  va lue  and acco rd in g ly  what lan d
2should  be re ta in e d  fo r  th e  government in  th e  fu tu re*
As fo r  th e  p o lic y  in  N orth E a s te rn  R hodesia, t h i s  was in  p a r t
3
in flu en c ed  by th e  H ilto n  Young Commission which advocated
 ^ See M inutes o f Green o f  27/6/1929* CO 793/3334-7*
2 I b i d .
3
This was a  Royal Commission appo in ted  by th e  S e c re ta ry  o f  
S ta te  fo r  th e  C olon ies in  November 1927* The Commission 
was, i n t e r  a l i a ,  charged : ”To make recommendations as  to
w hether, e i th e r  by F e d e ra tio n  o r some o th e r  form o f  c lo s e r  
union , more e f f e c t iv e  c o -o p e ra tio n  between the  d i f f e r e n t  
Governments in  C e n tra l and E as te rn  A fric a  may be s e c u r e d . . . ” 
The Commission was under th e  chairm anship o f S i r  E.H. Young, 
M.P. O ther members o f  th e  Commission were S i r  R. Mant, S i r  
G. S ch u ste r and J .H . Oldham. Cmd. 3234.
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t h a t  th e  la r g e r  p a r t  o f  t h i s  a re a  be ad m in is te red  as  p a r t s  o f
the  neighbouring  t e r r i t o r i e s .  Green shows t h i s  q u ite  c le a r ly
when he w rote:
But in  N orth E as te rn  R hodesia th e  Tanganyika 
system  o f le a se h o ld s  . . .  should  be adop ted .
I t  has been contem plated  f o r  y e a r s , and th e  
H ilto n  Young Commission has unanim ously sup p o rted , 
th a t  a t  l e a s t  th e  la r g e r  p a r t  o f  N orth E as te rn  
R hodesia should  b e fo re  long  be ad m in is te red  as 
p a r t s  o f  Tanganyika and N yasaland.
A lan d  p o lic y  had been fo rm u la ted  and accep ted  w ith  th i s  
th in k in g  b u t S ta n le y ’s  warning o f b i t t e r  s e t t l e r s '  resen tm en t 
was to  prove w e ll founded. In  1930* a  y ear a f t e r  th e  Im p e ria l 
G overnm ent's commitment to  t h i s  p o lic y , a h ea ted  and co n tro ­
v e r s i a l  debate  raged  in  th e  L e g is la t iv e  C ouncil. In  a  t e s t  o f 
o p in io n  H a r r is ,  an u n o f f ic ia l  member o f  the  L e g is la t iv e  C ouncil, 
moved: "That in  deference  to  the  w ishes o f  th e  people  and in
th e  i n t e r e s t s  o f  th e  co u n try , i t  would be ad v isa b le  th a t  the
Government s e l l  in  fu tu re  a l l  lan d  under fre e h o ld  t i t l e  and n o t 
2le a s e h o ld " . Brown, an o th er u n o f f ic ia l  member o f  th e  L e g is la t iv e
C ou n cil, however, took th e  o ccasion  to  amend th e  m otion c a l l in g
on th e  government to  ap po in t a  Commission to  seek  p u b lic  o p in ion
3
on th e  p o lic y  o f lan d  a l ie n a t io n .
Government, however, through i t s  o f f i c i a l  members o f th e  C ouncil 
r e s i s t e d  th e  motion and re fu se d  to  d i s t r a c t  from a p o lic y  they  
reg a rd ed  w e ll thought o u t .  The amended m otion met w ith  a
l±
resound ing  d e fe a t upon which th e  o r ig in a l  m otion was w ithdrawn.
 ^ See M inutes o f Green o f  27/6/1929* CO 793/33347*
2
See Leg. Co. D ebates, 2 5 th  Nov. 1930, p . 99* E nclosure  in  
Maxwell to  S i r  P . C u n lif f e -L is te r  o f  27 /6 /1932 .
CO 793/36^21/32.
^ Ib id ^ , Leg. Co. D ebates, 4 th  Dec. 1930, p . 192.
^ I b i d . , pp . 213-216.
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Summarising the  f e e l in g s  o f  European s e t t l e r s ,  H a rr is
in  th e  course  o f  d eb a te , defended f re e h o ld  te n u re : 11 *Freehold*
i s  th e  p ro g re ss iv e  land  p o lic y  throughout th e  c i v i l i s e d  w orld ,
and even in  th e  more s e t t l e d  p o r tio n s  o f Southern  A fric a  • • •
from Cape Town to  th e  Zambezi — n in e  te n th s  o f th e  lan d  so ld
1i s  under fre e h o ld  t i t l e 11 • At t h i s  p o in t th e  H a rr is  m otion 
provoked th e  C hief S e c re ta ry  to  th e  Government, to  th e  a s to n ish ­
ment o f  the  u n o f f ic ia l  members, to  d e c la re  th e  Maxwell p ro p o sa ls , 
as  endorsed by Lord P a s s f ie ld * s  desp a tch , as  o f f i c i a l  la n d  p o lic y  
o f  th e  t e r r i t o r y .  G iving a s  j u s t i f i c a t i o n  fo r  th e  p o lic y  th e  
a n t i - s p e c u la to r  check, he s ta t e d :  " .  • • the  g ra n t o f  f re e h o ld ,
e s p e c ia l ly  where la rg e  a re a s  a re  a l ie n a te d ,  has th e  e f f e c t  o f  
a  com plete lo s s  o f  c o n tro l ,  and t h i s  in  th e  Government*s view i s  
most u n d e s irab le  in  a  coun try  in  which European s e tt le m e n t i s  
s t i l l  in  i t s  in fa n c y . I t  i s  th e  i n t e r e s t s  o f fu tu re  s e t t l e r s ,  
as opposed to  s p e c u la to rs  in  la n d , th a t  a l ie n a t io n  o f  lan d  in
fee  sim ple should  be r e s t r i c t e d ,  so f a r  as Government can
2r e s t r i c t  i t  a t  t h i s  l a t e  d a te 1*.
R eacting  to  th i s  p o lic y  pronouncement, a s s o c ia t in g  i t  w ith  
th e  "paramountcy o f n a tiv e  in te re s ts " ,^ N o r r is i  an u n o f f ic ia l  member 
o f  th e  L e g is la t iv e  C ouncil, charged: "The in e v i ta b le  r e a c t io n
throughout th e  coun try  w i l l  be to  a s s o c ia te  th e se  new d e p a r tu re s  
in  land  p o lic y  w ith  the  memorandum on n a tiv e  p o lic y  and in  view 
o f  th e  sm ouldering d i s t r u s t  in  t h i s  co n n ec tio n , i t  i s  most 
u n fo rtu n a te  th a t  Government should  launch such a  re v o lu tio n a ry
 ^ See Leg. Co. D ebates, 25 th  Nov. 1930, p . 100.
^ Ibid* * PP» 10*f-105. C f. ,  p . 106.
X
For th e  "paramountcy o f  n a tiv e  in te r e s t s "  d o c tr in e , C f .,  p . 285, su p ra .
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lan d  p o lic y  a t  th e  p re se n t ju n c tu re  . . . The C h ief S e c re ta ry
denied  th a t  t h i s  memorandum had any th ing  to  do w ith  a  land
2p o lic y  which had been in  th e  p ip e - l in e  long b e fo re  i t .  I t  m ight 
be p o in te d  o u t h e re , as e a r l i e r  in d ic a te d , th a t  param ountcy o f  
A frican  i n t e r e s t s  never was a  dominant c o n s id e ra tio n  in  p o lic y  
fo rm u la tio n s , p a r t i c u la r ly  when th e se  p o l ic ie s  were lo c a l ly  
i n i t i a t e d  and hence le s s  s u b je c t  to  C o lo n ia l O ff ic e  in flu en ce*
I t  i s ,  however, e v id en t th a t  European s e t t l e r s  had a 
n a tu r a l  in c l in a t io n  to  th e  South and any th ing  done in c o n s is te n t  
w ith  th e  Southern p o l ic ie s  was a p t to  arouse s u sp ic io n  as 
d e ro g a tin g  from European i n t e r e s t s  in  favour o f  A frican  in te re s ts *  
Thus N o rris  made t h i s  d e s ire d  a f f i l i a t i o n  and s u sp ic io n  in  th e  
minds o f  European s e t t l e r s  c le a r  when he s a id ,  ,rNo such  p o lic y  
as th a t  now in d ic a te d  e x i s t s  in  Southern R hodesia, o r  fu r th e r  
South* This i s  y e t an o th er o f  th e  o ccasions on which we f in d  
th a t  our problem s a re  be ing  co n sid ered  and our p o l i c i e s  framed 
from an E ast and West A frican  v iew p o in t. We must a g a in  emphasize 
th a t  our r e la t io n s h ip  i s  w ith  th e  Southern  group o f  C olon ies and 
th a t  p reced en ts  e s ta b lis h e d  in  th e  o ld e r  members o f  t h i s  Group 
cannot be igno red  h e r e " .3
Whatever t h e i r  sen tim en ts  were a t  the  tim e , th e  s e t t l e r s  were 
in e f f e c tu a l  as  a p re s su re  group fo r  i t  i s  c le a r  th a t  th e  Im p e ria l 
Government was th e  s o le  de term in ing  f a c to r  in  the  fo rm u la tio n  o f
 ^ See Leg. Co. D ebates, 4 th  Dec* 1930, p* 189*
2 I b i d . . p . 209*
3 I b i d . . p . 189*
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t h i s  le a se h o ld  p o lic y . Hence le a se h o ld  and fre e h o ld  were to
e x is t  s id e  by s id e  w ith  emphasis on th e  form er w herever p o s s ib le .
In  t h i s  th e  C o lo n ia l O ffice  was n o t w il l in g  r e a d i ly  to  abandon th e
p o lic y . Thus even when approached by th e  B r i t i s h  South A fric a  Company,
which was concerned w ith  th e  d im unition  o f th e  d iv i s ib le  revenue
from land  s a le s  under c lau se  3 (e ) o f th e  1923 Agreement, th e
C o lo n ia l O ffice  re fu se d  to  succumb to  any su g g es tio n  o f  re v is io n
o f p o lic y  based  on a p r o f i t  m otive. R eacting  to  the  Maxwell
p ro p o sa ls , th e  Company su b m itted : " . • • th a t  i t s  own p r a c t ic e ,
w hile  i t  was a d m in is te r in g  th e  t e r r i t o r y ,  having  been
to  s e l l  land  in  fre e h o ld  i t  was reaso n ab ly  e n t i t l e d ,  when th e
1923 Agreement was made, to  a s s e s s  the va lue  o f  th e  *tO y ear
in t e r e s t  upon th e  assum ption th a t  th a t  p r a c t ic e  was to  be con tinued
and to  f e e l  agg rieved  i f  a s  a  r e s u l t  o f a r a d ic a l  change o f
p ra c t ic e  th e  value  o f  th a t  i n t e r e s t  i s  m a te r ia l ly  d im in ished".
Reminding th e  Company o f  an e a r l i e r  C o lo n ia l O ffice  p o lic y
pronouncement in  t h i s  re g a rd , th e  re p ly  re a d : "The p o lic y  w i l l ,
o f  co u rse , be decided  by g e n e ra l c o n s id e ra tio n s  and n o t in flu en c ed
by any d e s ire  to  in c re a se  the  sh are  o f the  government o r  reduce
2th a t  o f  the  Company".
E a r l i e r  on, in  a  m a tte r  in v o lv in g  a  conveyance o f  a  p a rc e l  
o f land  to  Bwana Mkubwa Copper Mine in  which th e  B r i t i s h  South 
A fric a  Company had made i n i t i a l  arrangem ents b e fo re  th e  t r a n s f e r  o f th e
See A s s is ta n t  S e c re ta ry , BSA. Co. to  Under S e c re ta ry  
o f S ta te  o f 9 /11 /1928 . CO 795/ 3520^ / 28/ 1 .
^ C o lo n ia l O ffice  to  S e c re ta ry , BSA. Co. o f  11/12/1928.
co 795A 3520V 28/2 .
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a d m in is tra tio n  to  th e  Crown, th e  C o lo n ia l O ffice  had o ccasion
to  s t a t e  i t s  p o lic y  in  l i g h t  o f  th e  1923 Agreement. At th e
su g g es tio n  o f fre e h o ld  being  p re fe r re d , Amery, th e n  S e c re ta ry  o f
S ta te  fo r  th e  C olonies d e c la re d : "On the  g e n e ra l q u estio n  o f
fre e h o ld s  v . le a s e s ,  I  do n o t suppose th a t  you would go as  f a r  as
to  su ggest th a t  f re e h o ld  shou ld  be in v a r ia b ly  g ra n te d . The
Agreement w ith  th e  BSA. Co. w ith  re g a rd  to  th e  d iv is io n  o f  th e
lan d  proceeds in  N orth-W estern R hodesia e x p re ss ly  r e f e r s  to
le a s e s  as w e ll as to  s a le s .  • • and th e  on ly  assu ran ce  I  can
g ive  i s  th a t  i f  any such d e c is io n  i s  taken  i t  w i l l  be taken  n o t
w ith  th e  o b je c t  o f  d im in ish in g  th e  sums payable  to  BSA. Co.
under the  sh a rin g  arrangem ent b u t s o le ly  on broad grounds o f 
1
p u b lic  p o lic y " . A p p lica tio n  o f  t h i s  p r in c ip le  during  th e  Maxwell 
p ro p o sa ls  was m erely a  m a tte r  o f  co n sis ten cy  which th e  Company had 
a lre ad y  known. Thus in  t h i s  th e  Company, as an i n t e r e s t  group, 
was a lso  ig n o red .
In  1932, in  th e  ex ten s io n  o f  th e  le a se h o ld  p o lic y  to  the
new c a p i t a l  s i t e ,  C u n l i f f e - L is te r ,  then  S e c re ta ry  o f  S ta te  fo r  the
2
C o lo n ies, endorsed th e  Maxwell p o lic y . In  1936, however, Governor 
Young proposed a  re v is io n  o f  t h i s  p o lic y  as  extended to  t h i s  a re a , 
a rgu ing  th a t  th e  a p p lic a t io n  o f  le a se h o ld  endangered the  development 
o f the  c a p i t a l  s i t e  as  a l l  developers  were a t t r a c t e d  to  th e  
su rround ing  fre e h o ld  a r e a .^  P e rsu a siv e  though th e  arguement was,
1 See Amery to  Malcolm o f  25 /2 /1925 . CO 793/30^10/25.
^ See C u n lif f e -L is te r  to  O .A .G ., Conf. o f  25/11/1932.
CO 793/36421/32/3 .
^ See Young to  S e c re ta ry  o f  S ta te ,  Conf. o f  31/3/1936. 
co 795A 51012/ 7/ 36/ 2 .
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th e  C o lo n ia l O ffice  expressed  i t s  d isap p ro v a l p a r t i c u la r ly  when
th e  le a se h o ld  p o lic y  had s u c c e s s fu lly  been p ro secu ted  by th e  two
preced ing  governors.^
The Maxwell p o lic y  h e n ce fo rth  s to o d  th e  t e s t  o f  tim e . The
Pim R eport in  1938, rev iew ing  i n t e r  »alia  th e  land  te n u re  o f
th e  t e r r i t o r y ,  f u l l y  acknowledged th e  im plem entation o f  th e  
2Maxwell p o lic y . Although th e  le a se h o ld  p o lic y  s u c c e s s fu lly  ra n  
through th e  19**0s  and 1930s ,  1936 w itnessed  a  change in  a t t i t u d e  
a r i s in g  from c o n s ta n t p re s s u re s . This marked a  p re lu d e  to  th e  
r e v e r s a l  in  p o lic y .
( i i )  Leasehold ten u re  re v e rse d
Of th e  su ccess iv e  Committees appo in ted  p r io r  to  1936 to  rev iew  
land  ten u re  o u ts id e  re se rv e d  lan d s  those  which re p o r te d  in  favour 
o f le a se h o ld  ten u re  d id  so in v a r ia b ly  fo r  s im ila r  re a so n s  as  those  
advanced by Maxwell. In  19^3» a f t e r  th e  1938 Pim R ep o rt, a  Land 
Tenure Committee was appo in ted  w ith , i n t e r  a l i a ,  th e se  term s o f  
r e fe re n c e ; " to  examine th e  c o n d itio n s  under which Crown Land i s  
a t  p re se n t a l ie n a te d  and to  ad v ise  w hether, and i f  so , in  what 
r e s p e c t ,  tfyey should  be a l t e r e d .  •
At th e  tim e o f ap p o in tin g  t h i s  Committee the  N orthern  Rhodesia 
Government was s t i l l  concerned in  a t t r a c t in g  European s e t t l e r s  in to  
th e  t e r r i t o r y .  This i s  ev id en t in  th e  ex ten s io n  o f  th e  C om m ittee's
1
See C o lo n ia l O ffice  to  Governor, T eleg . No. 98, Conf. 
o f  3 /7 /1936 . CO 793A 3012/7 /3 6 /3 •
2
See The Pim R ep o rt, op . c i t . ,  p a r .  37 a t  p . 16. For 
s t a t i s t i c s  o f  a l ie n a te d  lan d  by 1936, see  p a r .  58 a t  p .23 . C f .,  
P p . 262-263 -supra.
3 r*Gee R eport o f  the  Land Tenure Committee, Govt. P r in te r ,
Lusaka, 19^3*
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term s o f  re fe re n c e  to  in c lu d e  " th e  q u estio n  o f  th e  g ra n t 
by Government o f  f in a n c ia l  a s s is ta n c e  to  enable in te n d in g  
s e t t l e r s  to  purchase fa rm s". R ep resen ting  th e  Government 
on t h i s  Committee were C .J . Lewin, th e  D ire c to r  o f  A g ric u ltu re , 
and E .I .G . Unsworth, Crown C ounsel. S m all-h o ld ers  were 
re p re se n te d  by M.S. Y isag ie , a  member o f th e  L e g is la t iv e  C ouncil. 
Farm ers in  th e  F o r t Jameson D i s t r i c t  o f the  E astem P ro v in ce  were 
re p re se n te d  by C apt. F.B . R obertson . R.U. W hite, th e  s ix th  
member o f  th e  Committee, re p re se n te d  North Western fa rm ers .
The Committee met th re e  tim es in  Lusaka w ithou t ta k in g  evidence 
from any w itn e ss . The Committee then  proceeded to  r e p o r t  i t s  
recommendations w ithou t any in d ic a t io n  as to  what opposing 
argum ents m ight have emerged in  i t s  d e l ib e r a t io n s .  Echoing 
p rev io u s  argum ents in  favou r o f  le a se h o ld , th e  Committee re so lv e d  
th a t  fre e h o ld  ten u re  was prone to  abuses due to  th e  la c k  o f  c o n tro l .  
S p ec ify in g  in  what r e s p e c ts  c o n tro l was la c k in g , th e  Committee 
argued: "There i s  no c o n tro l  over su b d iv is io n  or t r a n s f e r  and,
though a c e r ta in  amount o f  development i s  n ecessa ry  to  q u a lify  
fo r  th e  is su e  o f  f re e h o ld  t i t l e ,  once t h i s  has been o b ta in ed  
th e re  i s  no fu r th e r  c o n tro l over th e  con tinued  use o f la n d " .
With th i s  in  mind the  Committee recommended: " . • • th a t
Government should  p lace  i t s e l f  in  a  p o s i t io n  to  en fo rce  the  
m aintenance o f  improvements and th e  p ro p e r use o f  lan d  by the
See Report of the Land Tenure Committee, 19^3» op* cit.,
par. 14.
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ad op tion  o f  a  le a se h o ld  system , w here-under th e  Government 
would be ab le  to  te rm in a te  occupancy fo r  f a i l u r e  to  comply 
w ith  th e  c o n d itio n s  o f  th e  le a s e ” .
I t  need h a rd ly  be s a id  h e re  th a t  i f  c o n tro l  were th e  
o b je c tio n  t h i s  could  e q u a lly  be ach ieved  by c o n tro l  l e g i s l a t i o n .
In  the  u t i l i s a t i o n  o f  la n d , development as  an o b je c t iv e  can 
eq u a lly  be achieved  by such l e g i s l a t i o n  as r e g u la te s  town and 
coun try  p lan n in g . R e s t r ic t io n  on t r a n s f e r  and su b d iv is io n  cou ld
probab ly  be reg ard ed  a s  more p e rsu as iv e  argum ents a s  freedom o f
2a l ie n a t io n  i s  the  very  ro o t  o f f re e h o ld  te n u re . Such r e s t r i c t i o n s  
however cou ld  on ly  be o b je c te d  to  in  so f a r  as  th ey  impeded lan d  
developm ent. But as ju s t  in d ic a te d  th i s  o b je c t io n  can be taken  
ca re  o f  by l e g i s l a t i o n .  There i s  no doubt th a t  town and coun try  
p lan n in g  re g u la t io n s  in  th e  very  e a r ly  s ta g e s  o f th e  country*s 
development would have been a tte n d ed  by a d m in is tra tiv e  d i f f i c u l t i e s .  
In  t h i s  re g a rd , a  le a se h o ld  p o lic y  as a  s u b s t i t u te  could  on ly  be 
p ro v is io n a lly  j u s t i f i e d .
In  endorsing  th e  Committee*s recommendation o f  r e ta in in g  
le a se h o ld , th e  C o lo n ia l O ffice  s e iz e d  th e  o p p o rtu n ity  to  propose 
th e  re d u c tio n  o f  999 y e a rs  le a s e s  w ith  re g a rd  to  a g r i c u l tu r a l
See R eport o f  th e  Land Tenure Committee. 19**3» p a r .  13*
For a  summary o f  recom m endations, see  p a r s .  1 -7 *  PP* 7 - 8 .
2
See E.H. Burn, C h e s h ire 's  Modern Law o f R eal P ro p e r ty , 
e lev en th  e d . ,  London, 1972? PP« 3 1 9 -3 2 0 .
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1
holdings to a shorter term. The Committee, however, insisted
that the term of 999 years should continue as most land in this
category had already been alienated in freehold and should the
duration of the lease be shortened this would unduly push up the
2
price of land already alienated. To this the Colonial Office 
3
agreed.
In 1946 a Committee appointed to look into the development
of the European farming industry never concerned itself with
if
land tenure but with the facilities to encourage farming*
This was a tacit reflection of feeling that there was no need to 
review or change the policy. This Committee was appointed by the 
Government in response to Post-War planning measures which in the 
field of European agriculture aimed at encouraging "a reduction of 
one-crop farming and a gradual development of mixed farming . •
In this regard the Committee was charged "To make general recomm­
endations on all aspects concerned with the development of the 
European farming industry”. The Committee had representatives 
from both Government and the farming industry. E.T. Fern, the 
Director of Agriculture^and C.J. Lewin, now the Director of 
Veterinary Services^; were the Government representatives.
G.S. Joseph was appointed chairman of the Committee. Representatives 
of European farmers were G.B. Beckett, a member of the Legislative 
Council, H.B. Bennett, G.P. Burdett, R.W. Dean, and H. Ross.
'I
See Colonial Office meeting with Governor Waddington of 
1V V 19H .  CO 795/45372/44/4.
2
See Waddington to Secretary of State, teleg. No. 618 of
30/ 11/ 1944 . CO 795/45372/44/16.
3
See Secretary of State to Governor, teleg. No. 5&9 
22/12/1944. CO 795/45372/44.
4
See Northern Rhodesia Committee Appointed to Enquire into 
the Development of the European Farming Industry Report, "Govt.
P r in ter , Lusaka, 1946.
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The Committee d id  n o t c o n sid e r i t  n ece ssa ry  to  t r a v e l  and
tak e  evidence from the  v a rio u s  farm ing a re a s  in  the  c o u n try .
I t  was f e l t  th a t  the  Committee’s  p e rso n n e l was w idely  re p re s e n ta t iv e
o f  the  v a rio u s  s e c tio n s  o f th e  farm ing in d u s try . Memoranda were,
however, re c e iv e d  from th e  N o rth -E aste rn  A g r ic u ltu ra l  and
Commercial A sso c ia tio n  and o th e r  in te r e s t e d  b o d ies  and in d iv id u a ls .
The Committee recommended th re e  ways o f  im proving European 
1a g r ic u l tu re .  But d e sp ite  th e  wide terras o f r e fe re n c e , th e re  was 
no th ing  s a id  on th e  e x is t in g  lan d  te n u re .
In  1950 a S e le c t Committee r e s ta te d  th e  e x is t in g  p o lic y  w ith  
recommendations fo r  u n ifo rm ity  in  ten u re  and c o n d itio n s  o f  a l l
a g r ic u l tu r a l  le a s e s  th roughout th e  t e r r i t o r y ,  which recommendations
2th e  N orthern Rhodesia Government accep ted . This Committee, a l ­
though p rec luded  by i t s  term s o f  re fe re n c e  from rev iew ing  e x is t in g  
p o lic y  on ten u re  o f  lan d , re v e a le d  growing demands by European 
s e t t l e r s  fo r  free h o ld  te n u re . The S e le c t Committee was appo in ted  
on a motion by the  A cting F in a n c ia l  S e c re ta ry . The S e c re ta ry  
f e l t  th a t  s in ce  the  e stab lish m en t o f th e  Land Board in  19**6, 
i t s  fu n c tio n s  and problems had in c re a se d  w ith o u t a  co rrespond ing  
re v is io n  in  the  Board’s  term s o f r e fe re n c e . P u rsu an t to  th i s  
m otion, the  S e le c t Committee on th e  Land Board was ap p o in ted  w ith  
th ese  term s o f re fe re n c e : f,to  review  the c o n s t i tu t io n  and term s
o f re fe re n c e  o f th e  Land Board w ith  p a r t i c u la r  re fe re n c e  to  a
*
re v is io n  o f  development c la u se s  in  le a s e s  and o f  loan  f a c i l i t i e s  
g e n e ra lly  and to  make recom m endations"• G.B. B ec k e tt,
Member fo r  A g ric u ltu re  and N a tu ra l Resources was appo in ted
<1
For a  summary o f th e  R eport, see  pp . 35-3** •
2 See R eport o f  S e le c t Committee on th e  C o n s ti tu t io n  and Terms 
o f  R eference o f  the  Land Board, Govt. P r in t e r ,  Lusaka, 1950, 
p a rs .  47 and *+9.
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chairm an. B e c k e t t 's  p re s e n t p o s i t io n  in  th e  N orthern  Rhodesia 
Government i s  s ig n i f ic a n t  to  n o te . I t  w i l l  be r e c a l le d  th a t  in  
19^6 , when he was appo in ted  a member on th e  Committee e n q u irin g  
in to  th e  development o f  th e  European farm ing in d u s try , he was 
m erely an u n o f f ic ia l  member o f th e  L e g is la t iv e  C ouncil. His 
r i s e  by now to  being  in  charge o f  A g ric u ltu re  and N a tu r a l . R esources 
in  th e  N orthern  Rhodesia Government should  serv e  to  in d ic a te  th a t  
European s e t t l e r s  were g a in in g  ground in  th e  machinery o f  govern­
ment, and hencef having access  to  in f lu e n c e  p o l ic ie s  d i r e c t ly .
The A cting  F in a n c ia l S e c re ta ry , J .O . T a lb o t, was a lso  a member o f 
t h i s  Committee. The rem ain ing  members o f th e  Committee were 
u n o f f ic ia l  members o f  th e  L e g is la t iv e  C ouncil. These were J .F .
M orris and A.A. D avies, re p re se n tin g  th e  C opperbelt E le c to ra l  Area;
H .J. M illa r , re p re se n tin g  L iv ingstone  in th e  Southern P ro v in ce ; 
and G.F.M. van Eeden re p re se n tin g  the  Midlands in  th e  C en tra l 
P ro v in ce .
The Committee heard  evidence from se v e n ty -th re e  w itn e sse s .
These in c lu d ed  members and ex ecu tiv e  s t a f f  o f  the  Land Board,
re p re s e n ta t iv e s  from fa rm ers ' o rg a n iz a tio n s  and a  number o f  government 
2o f f i c e r s .  Conceding th a t  a lthough  s t r i c t l y  i t  was n o t w ith in  the
"I
See p 313» su p ra .
2 For th e  l i s t  o f  w itn e sse s , see Appendix I I  to  th e  Com m ittee's 
R eport. Evidence from th e  re s p e c tiv e  w itn esses  i s ,  however, 
n o t reproduced .
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Committee*s term s o f r e fe re n c e , th e  Committee d isc lo se d  th a t  
i t  had re c e iv e d  overwhelming evidence in  favour o f  f re e h o ld  tenure# 
Im pressed w ith  t h i s  ev idence , th e  Committee expressed  th e  o p in ion  
th a t  " th e re  i s  j u s t i f i c a t i o n  fo r  e a r ly  and c a r e fu l  c o n s id e ra tio n  by 
Government o f  th e  p o s s ib i l i t y  o f  a llow ing  th e  conversion  o f  le a s e ­
ho ld  to  fre e h o ld  ten u re  under c e r ta in  c o n d itio n s " . The A cting 
F in a n c ia l S e c re ta ry  concerned, however, th a t  th i s  in vo lved  "a 
fundam ental a l t e r a t i o n  to  th e  e x is t in g  lan d  p o lic y  o f  G overnm ent"dis- 
a s s o c ia te d  h im se lf from th e  expressed  o p in io n .
P ursu ing  th e  sen tim en ts  o f  European s e t t l e r s  expressed  b e fo re  
th i s  S e le c t Committee, an o th er S e le c t  Committee was appo in ted  by 
m otion o f th e  L e g is la tiv e  C ouncil in  the  same year# The term s o f 
re fe re n c e  were a  mere re s ta te m e n t o f  th e  op in ion  expressed  by th e  
p rev io u s  Committee. This subsequent S e le c t Committee was in s t r u c te d :
" to  enqu ire  in to  th e  a d v is a b i l i ty  o f  changing th e  p re s e n t system  o f 
le a se h o ld  ten u re  to  a  system under which f re e h o ld  g ra n ts  o f  Crown 
land  m ight be made and, i f  co n sid ered  a d v isa b le , to  make recommendations 
w ith  p a r t i c u la r  re fe re n c e  to  th e  term s and co n d itio n s  o f such f r e e -  
ho ld  g ra n t" .
S ig n i f ic a n t ly ,  t h i s  S e le c t  Committee re ta in e d  the  membership o f  
th e  p rev io u s  Committee except fo r  th re e  new p e rso n s . G.B. B eckett 
was appo in ted  ag a in  chairm an o f t h i s  Committee. A.A. D avies, H .J .
M illa r  and G.F.M. van Eeden were th e  o th e r  u n o f f ic ia l  members o f  
th e  C ouncil r e ta in e d  from th e  p rev io u s  Committee. F .B . R obertson , 
an u n o f f ic ia l  member o f th e  C ouncil re p re se n tin g  th e  N orth E as te rn
1
See Motion o f the Leg. Co. on 2 1 st June, 1950*
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E le c to ra l  A rea, was th e  new person  added to  th e  Committee*
The o f f i c i a l  membersef th e  C ouncil re p re se n tin g  th e  Government 
were th e  A tto rney  G eneral and th e  Economic S e c re ta ry .
The Committee proceeded to  h ear evidence from in d iv id u a l  
s e t t l e r s ,  fa rm ers ' a s s o c ia t io n s ,  banks and o th e r  money len d in g  
in s t i t u t i o n s  and government o f f i c i a l s .  The d iv id in g  l in e  o f  
r iv a l r y  emerging from th e  evidence c e n tre d  on th e  in s e c u r i ty  o f 
ten u re  o f  le a se h o ld , on one hand, and th e  d i f f i c u l ty  o f  im posing 
any c o n tro l  on f re e h o ld , on th e  o th e r .  The l a t t e r  was in  f a c t  a  
reinstatem ent o f  th e  19^3 Land Tenure Committee. Those who favoured  
free h o ld  argued th a t  th e  t r a d i t i o n a l  d e s ire  o f  an occupant and a 
farm er in  p a r t i c u la r  was to  own fre e h o ld . This d e s ire  was n o t 
on ly  based on th e  wish fo r  s e c u r i ty  o f  ten u re  a g a in s t  r i s k s  o f  
f o r f e i tu r e  b u t th e  wish to  own land  fo r  o n e se lf  and descendan ts . 
Those in  favour o f  le a se h o ld  on the  o th e r  hand argued th a t  land  
was l im ite d , hence th e  need fo r  c o n tro l  in  i t s  u se . This c o n tro l 
was b e t t e r  s u i te d  through a  le a se h o ld  system .
The only  common ground between the  two views was on the  need 
fo r  c o n tro l o f  lan d  use in  th e  event o f  fre e h o ld  p re v a i l in g  over 
le a se h o ld . I t  was g e n e ra lly  agreed  th a t  such c o n tro l ,  which 
should  n o t a f f e c t  th e  t i t l e ,  was n ecessa ry  to  avoid lan d  be in g  i d l e .  
But exponents o f  th e  fre e h o ld  ten u re  d id  no t o b ta in  th e  su pport 
o f th e  money lend ing  i n s t i t u t i o n s  in  t h e i r  a l le g a t io n  th a t  lo an s
I’or the l i s t  o f w itn esse s , see Appendix I I  o f the Report.
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were hard  to  g e t on th e  s e c u r i ty  o f  le a se h o ld  p ro p e r ty . On 
th e  c o n tra ry , banks and o th e r  money len d in g  in s t i t u t i o n s  
r e fu te d  t h i s  and s a id  s h o r t  term  lo an s  were e a s i ly  g ra n te d .
And in  cases  o f  lo n g er le a s e s ,  such as th e  999 y ea rs  le a s e s ,  
th e se  were ju s t  as good s e c u r i ty  as f re e h o ld . There was n o t a  
s in g le  in s ta n c e  p re sen te d  to  th e  Committee where a  loan  had been 
re fu se d  on th e  s e c u r i ty  o f  le a se h o ld  p ro p e rty .
Convinced, however, th a t  th e  overwhelming d e s ire  by European 
s e t t l e r s  was fo r  f re e h o ld , the  Committee recommended a  r e v e r s a l  
in  p o lic y  from le a se h o ld  to  f re e h o ld . The Committee came o u t 
w ith  i t s  in te r im , b u t on ly  r e p o r t ,  in  1951 , & y ear a f t e r  i t s  
appointm ent. The A tto rney -G eneral and th e  Economic S e c re ta ry  
d is se n te d  from th e  recommendation o f  t h i s  Committee in s te a d  
w rote a  m in o rity  r e p o r t .  They argued a g a in s t a re v e rs a l  in  p o lic y  
because c o n d itio n s  in  th e  t e r r i t o r y ,  in  t h e i r  view , had n o t 
changed s in ce  th e  adop tion  o f th e  le a se h o ld  p o lic y . On in s e c u r i ty  
o f te n u re , they  exp ressed  th e  view th a t  th e  E n g lish  Conveyancing
p
A cts, 1881-1882 p rov ided  adequate s e c u r i ty  to  a  te n a n t .  These 
Acts re q u ire d  th e  la n d lo rd  to  fu rn ish  n o tic e  on th e  l e s s e e  b efo re  
f o r f e i tu r e  to  remedy th e  b reach  o f  c o n d itio n s  which a re  capab le  
o f being  rem edied o r pay com pensation in  l i e u  th e re o f .
In  t h i s  ap p aren t deadlock o f  o p in io n , the  Government r e f ra in e d
For th e  R eport, see  Appendix B, Leg.Co. D ebates, s e s s io n  
10th Nov-21st D ec., 1951, c o ls .  1022-105^.
2 _
Eor the M inority Report, see  I b id . , c o ls .  1052-1055*
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from ta k in g  any action*  Two y e a rs  having e lap sed  w ithou t 
any Government comment prompted a motion in  th e  L e g is la t iv e  
C ouncil th a t  th e  r e p o r t  be adopted as  th e  lan d  p o lic y  o f  th e  
t e r r i to r y *  The move was blocked by an amendment a t  th e  
in s ta n c e  o f  th e  Economic S e c re ta ry , who su b sc rib ed  to  the  
m in o rity  op in ion  o f  th e  r e p o r t .  The is s u e  was to  be r e f e r r e d  
to  an im p a r t ia l  e x p e rt because th e  opposing s id e s  were too 
invo lved  in  th e  m a tte r . I f  t h i s  meant an y th ing  i t  was an 
in d ic a t io n  o f  th e  mounting European d e s ir e  fo r  fre e h o ld  tenure*
In  193^* Commissioner L.G. Troup, an e x p e rt on a g r ic u l tu r e ,  
was in v i te d  from England by th e  t e r r i t o r y 1s  Government to  in q u ire  
in to  the  fu tu re  o f the  European farm ing in d u s try . I t  w i l l  have 
been g a th ered  th a t  th e  d iv e r s i f i c a t io n  o f  th e  European farm ing
in d u s try  had become a m ajor Government concern s in c e  1 9 ^  as  a
2p o s t war measure fo r  economic reco v e ry . At the  tim e th e  
Government d e fe rre d  th e  p a rliam en ta ry  m otion on th e  adop tion  o f 
a  free h o ld  land  p o lic y , i t  had a lre ad y  been known th a t  Commissioner 
Troup would be v i s i t i n g  th e  t e r r i t o r y  a t  th e  G overnm ents 
in v i t a t io n .  H is main assignm ent as th e  term s o f  re fe re n c e  re v e a l  
was "To in q u ire  in to  th e  p re s e n t p o s i t io n  o f  the European farm ing 
in d u s try  in  N orthern Rhodesia and to  make recommendations fo r  i t s  
fu tu re  development w ith  p a r t i c u la r  re fe re n c e  to  th e  need fo r
3
in c re a se d  food p ro d u c tio n  and fo r  the  development o f ba lanced  farm ing". 
However, fo llo w in g  debate  on lan d  ten u re  in  the  L e g is la t iv e  C ouncil 
on th e  10th December 1953* he was asked to  re p o r t  s e p a ra te ly  on the
"*See Leg. Co. D ebates, 10th Dec. 1933» s e s s io n  7 th  N ov.-17th  Dec.
1953* c o l .  637 . For th e  whole d eb a te , see c o ls .  637- 653*
2 C f .,  p . 213 s u p ra .
3
See R eport o f  th e  Commission o f In q u iry  in to  th e  F u tu re  o f the  
European Farming In d u s try  in  N orthern  Rhodesia on the  is su e  o f  th e  
Tenure o f  A g r ic u ltu ra l  Land, Govt. P r in te r ,  Lusaka, 193^*
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F i r s t  In te rim  R eport o f  th e  195^ S e le c t  Committee. H is term s 
o f  re fe re n c e  were expanded to  p erm it an in q u iry  on fre e h o ld  
ten u re  and th e  whole q u estio n  o f th e  ten u re  o f  a g r ic u l tu r a l  
lan d  in  th e  T e r r i to ry ,
In  h is  assignm ent Commissioner Troup was a s s is te d  by H.B. 
B en n e tt, R.W. Dean and H.C. Deacon who agreed  to  be a d v ise rs  
to  th e  Commission* B ennett and Dean served  as members on th e  
19^6 Committee which was f i r s t  ap p o in ted  to  review  th e  development 
o f  th e  European farm ing in d u stry *  In  ta c k lin g  th e  is su e  on th e  
ten u re  o f lan d , Commissioner Troup met th re e  European o rg a n is a tio n s  
and t r a v e l le d  t© S a lisb u ry  (Southern  Rhodesia) to  co n fe r w ith  the  
re le v a n t  government o f f i c i a l s  ,'th e re . W ithin N orthern  Rhodesia he 
h e ld  m eetings w ith  th e  N o rth -E aste rn  Rhodesia A g r ic u ltu ra l  
A sso c ia tio n  a t  F o rt Jameson, and th e  N orthern  Rhodesia Farm er’s  
Union and th e  Land and P ro p e rty  Owners1 A sso c ia tio n  a t  Lusaka.
On th e  ten u re  o f  a g r ic u l tu r a l  lan d , Commissioner Troup 
recommended " th a t  th e  system  o f  999 y ea rs  le ase h o ld  be con tinued" 
s u b je c t to  m o d ifica tio n s*  The recommended m o d if ica tio n s  r e la te d  
i n t e r  a l i a  to  ( i )  grounds fo r  te rm in a tio n  o f  le a s e s  by th e  Crown, 
( i i )  p ro v is io n  fo r  com pensation o f  improvements on lan d  and ( i i i )  
p ro v is io n  fo r  a r b i t r a t io n  in  th e  event o f  d isp u te . As to  
arguem ents fo r  and a g a in s t  le a se h o ld , th e  Commissioner m erely 
review ed p rev io u s  in q u i r ie s .  These, as  we have seen , a re  th e  
19V5 Land Tenure Committee, which eng ineered  le a se h o ld  ten u re  
fo r  purposes o f  c o n tro l  o f lan d  u se , and th e  195^ S e le c t Committee
 ^ See p* J13 ,  supra.
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on F reeho ld  Land Tenure which opposed le a se h o ld  fo r  
in s e c u r i ty  o f  tenure* Commissioner Troup ru le d  in  favou r 
o f  le a se h o ld , s a t i s f i e d  th a t  th e  a l le g a t io n  o f  in s e c u r i ty  
o f  ten u re  was w e ll c a te re d  fo r  by th e  p ro v is io n s  o f  th e  
E n g lish  A g r ic u ltu ra l  H oldings Act 1908 and th e  Conveyancing 
A cts 1881-1882 bo th  a p p lic a b le  to  th e  t e r r i to r y *  P ro v is io n s  
o f  th e  1908 E ng lish  Act r e l a t i n g  to  a g r ic u l tu r a l  h o ld in g s  
e n t i t l e  a  te n a n t " a t  th e  d e te rm in a tio n  o f th e  le a se "  o r 
"on q u i t t in g  h is  ho ld ing  to  o b ta in  from the  la n d lo rd  as  
com pensation • • • fo r  th e  improvement such sum as  f a i r l y
2re p re se n ts  th e  value o f  the  improvement to  an incoming te n a n t" .  
P ro v is io n s  o f  th e  1881-1882  Conveyancing A cts, on th e  o th e r  hand, 
r e l a t e  to  non-com pliance w ith  covenan ts . In  the  even t o f a  
te n a n t f a i l i n g  to  comply w ith  covenants o f  a  le a s e ,  the  
la n d lo rd  was o b lig ed  to  g ive n o tic e  to  th e  te n an t 
to  comply w ith  th e  covenants o r pay com pensation
See R eport o f  th e  Commission o f  In q u iry  in to  th e  
F u tu re  o f  th e  European Farming In d u s try  in  N orthern  
R hodesia, op* c i t . ,  p a r s .  88-97.
2
See in  p a r t i c u la r  s i ,  8 Edw. 7» ch . 28.
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1
in  l i e u  o f  f o r f e i t u r e .  Thus le a se h o ld  te n u re  which in c lu d ed  
a g r ic u l tu r a l  ho ld in g s  o f  999 y e a rs  was r e ta in e d . On th e  b a s is  
o f th e se  l e g i s l a t i v e  p ro v is io n s  the  C om m issioner^ r u l in g  cou ld  
n o t be ch a llen g ed .
Although th e  is su e  o f f re e h o ld  ten u re  rem ained in  abeyance
2
t i l l  1956 when th e  A g r ic u ltu ra l  Lands B i l l  was in tro d u ce d , i t  
i s  ev id en t from th e  passage o f t h i s  O rdinance th a t  Government had 
n o t com pletely  ig no red  th e  p opu lar European : demand f o r  f re e h o ld .
Government, s t i l l  concerned w ith  th e  European farm ing in d u s try , had 
been g iv in g  p a r t i c u la r  a t t e n t io n  to  a g r ic u l tu re  and w ished to  dev ise  
a form ula o f  ten u re  which would tak e  in to  account d i f f e r in g  views 
r e g is te r e d  over th e  y e a r s .^  With th e  enactm ent o f t h i s  O rdinance 
i t  was sought to  c re a te  i n i t i a l l y  a le a se h o ld  ten u re  which, on 
s a t i s f y in g  development c la u s e s , would g ra d u a lly  be converted  to  
fre e h o ld  by p ro v id in g  an o p tio n  fo r  th e  le s s e e  to  purchase the
iflan d . The Government had come to  accep t th e  argument th a t  
c o n tro l over th e  use o f lan d  cou ld  b e t t e r  be e f fe c te d  through 
l e g i s la t i o n  than  th e  im p o sitio n  o f development c la u s e s . This was 
e s p e c ia l ly  so in  cases  o f long  le a s e s  such as a g r i c u l tu r a l  ho ld in g s  
s in ce  such c la u se s  once in s e r te d ,  could  n o t be e a s i ly  re v is e d  
even when c o n d itio n s  r e q u ir in g  new re g u la t io n s  emerged.
1 See s . 1 ^ (1 ), & k5 V ie t . ch . Vl.
p
See Leg. Co. D ebates, 2nd O ct. 1956, se s s io n  2nd O ct. -  
ifth O ct. 1956, c o ls .  11- 70 .
^ See Leg. Co. D ebates, 23rd March, 1956, s e s s io n  6 th  March- 
23rd March 1956, c o ls .  727-755* p a r t i c u la r ly  c o l .  759*
^ See P a r t  I I I  A g r ic u ltu ra l  Lands O rdinance No. 37 o f  i 960 
(1962 e d .)
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This s h i f t  in  government a t t i t u d e  could  n o t have escaped 
th e  a t te n t io n  o f the  c r i t i c s  o f  a  le a se h o ld  p o lic y . The sub­
sequen t y e a r , 1957* was to  w itn e ss  an o u tr ig h t  demand fo r  a 
r e tu r n  to  a  f re e h o ld  ten u re  in  a l l  th e  lan d s  t h a t  m atte red  to  
Europeans. European fe e l in g s  which had ap p a ren tly  been e f f e c t iv e ly  
suppressed  in  1933 were now re v iv e d . P ursuan t to  a  m otion o f  th e  
L e g is la t iv e  C ouncil, i n i t i a t e d  by Gaunt, member fo r  th e  M idlands, 
a  Committee on th e  ten u re  o f  urban land  was s e t  up. Gaunt reminded 
th e  C ouncil th a t  "sen tim en ts  have s in ce  changed as  w itn essed  by 
th e  passage o f  th e  A g r ic u ltu ra l  Lands O rdinance". But he went 
fu r th e r  than a g r i c u l tu r a l  lands by in d ic t in g  the  p re se n t Government 
p o lic y  fo r  be ing  u n a t t r a c t iv e  to  s e t t l e r s  who w ished permanent 
s e tt le m e n t in  th e  co u n try . The Committee was g iven  th e  mandate:
"To examine th e  p re se n t p o lic y  and system o f lan d  ten u re  in  urban 
and p e ri-u rb a n  a re a s  and, having  p a r t i c u la r  reg a rd  to  th e  need 
fo r  encouraging c a p i t a l  investm ent and o th e r  developm ent, to  make 
recommendations on the  n e c e s s i ty  f o r ,  o r d e s i r a b i l i t y  o f ,  e f f e c t in g  
r e v is io n s  o r  changes".^
The Committee c o n s is te d  o f H.M. W illiam s, as  chairm an,
L.M. McBean and R.H.C. Boys. P u b lic  h ea rin g s  were h e ld  in  
L iv in g sto n e , Lusaka, Broken H i l l ,  Ndola and Kitwe. A ll th e se  a re  
towns along th e  l in e  o f  r a i l .  W itnesses who gave evidence b e fo re  
th e  Committee in c luded  B.A. Doyle, the  A tto rney  G enera l; C ol. E .T .E . 
M artin , re p re se n tin g  th e  Law S o c ie ty  o f  N orthern  R hodesia;
1
See Leg. Co. D ebates, 20 th  March 1957* se s s io n  12th  March -  
3rd  A p ril 1937, e o ls .  298-373*
^ See G eneral N otice No. 1161 o f  1957 in  Govt* G azette  o f  5/7/1957*
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F. Lund, Honorary S e c re ta ry  o f  th e  Royal I n s t i t u t i o n  o f
C h arte red  Surveyors; and th e  Commissioner o f  Lands* The
F i r s t  Permanent B u ild ing  S o c ie ty , tra d e  unions and th e  copper
m ining companies were a lso  re p re se n te d . With th e  overwhelming
demand fo r  f re e h o ld  te n u re , th e  Committee recommended th a t
fre e h o ld  ten u re  should  be adopted in  urban a re a s  excep t A frican
tow nships and A frican  housing  a re a s  in  European m u n ic ip a li t ie s  
-1
and tow nships. Supporting  t h i s  recommendation, th e  Committee 
observed th a t  fre e h o ld  p o lic y  was backed by a i l  European urban 
A sso c ia tio n s  and i n s t i t u t i o n s  and "perm anent Government o f f i c i a l s  
concerned w ith  th e  day to  day a d m in is tra tio n  o f land  a f f a i r s " .
The Committee a lso  no ted  th a t  th e se  Government o f f i c i a l s  gave 
evidence which was" a t  v a rian ce  w ith  th e  p re s e n t Government 
p o lic y , a p p re c ia tin g  what was needed fo r  / th e 7  development o f  the  
co u n try " .^
Evidence from European s e t t l e r s  was a  re s ta te m e n t o f  p rev io u s  
argum ents -  th e  d e s ire  fo r  a  ten u re  com patib le  w ith  permanent 
se ttle m e n t in  th e  co u n try . Investm ent and F inance com paniesfon the  
o th e r  hand, appear to  have r e t r a c te d  from th e  evidence given  b e fo re  
th e  1951 S e le c t  Committee r e f u t in g  a l le g a t io n s  th a t  they  were 
r e lu c ta n t  to  g ive lo an s  on s e c u r i ty  o f  le a se h o ld  p ro p e r ty . These 
money len d in g  houses now exp ressed  re lu c ta n c e  to  in v e s t  money
See Committee R eport on th e  Tenure o f  Urban Land in  N orthern  
R hodesia, Govt. P r in te r ,  Lusaka, 1937, p a r .  106 a t  p . 9*
2
For a  summary o f the  ev idence , see  I b i d . , p a rs .  85 e t  seq .
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in  le a se h o ld  p ro p e r ty . Reasons given were " (a )  c o n d itio n a l 
n e g o t ia b i l i ty  o f  le a se h o ld  la n d 11 and "(b ) s te a d i ly  d im in ish ing  
va lu e  o f  investm ent as  th e  le a s e  ru n s  o u t” . I t  was exp lained  
on " c o n d itio n a l n e g o t ia b i l i ty " ,  th a t  th e  p rim ary  c o n s id e ra tio n  fo r  
investm ent in  urban lan d  was th a t  i t  i s  f r e e ly  n e g o tia b le  and 
on ly  f re e h o ld  cou ld  p rov ide  t h i s .  A ccepting  t h i s  reco rd ed  
evidence o f  th e  Committee as  to  the  r e a c t io n  o f money len d in g  
i n s t i t u t i o n s ,  we can on ly  conclude th a t  th e se  i n s t i t u t i o n s  must 
have changed t h e i r  a t t i tu d e s  w ith in  s ix  y e a rs  o f  th e  1951 S e le c t 
Committee, The Committee a lso  reco rd ed  th e  g e n e ra l d i s s a t i s f a c t io n  
expressed  in  th a t  the coun try  was a t  a  d isadvan tage  to  Southern  
Rhodesia which a t t r a c t e d  a l l  the  investm ent due to  i t s  fre e h o ld  
te n u re .
With a p p a ren tly  no evidence b e fo re  the  Committee su p p o rtin g  
le ase h o ld  te n u re , th e  Committee proceeded to  d isc a rd  th e  te n e t  
th a t  le a se h o ld  p rov ided  b e t t e r  c o n tro l  over f re e h o ld . In  th i s  
re g a rd , the  Committee observed th a t  c o n tro l was a  m a tte r  o f re g u la to ry  
l e g i s l a t i o n  and t h i s  was now f a c i l i t a t e d  by th e  emergence o f  lo c a l  
a u th o r i t i e s  w ith  powers to  re g u la te  developm ent. I f  c o n tro l were 
the  so le  b a s is  o f  i t s  c o n s id e ra tio n , then  th e  Com m ittee's recommend­
a tio n  would n o t have been thorough ly  conv incing . The le a se h o ld  
p o lic y  in  i t s  c o n tro l a sp e c ts  through covenants was eq u a lly
See Committee R eport on th e  Tenure o f  Urban Land in
N orthern  R hodesia, op. c i t . ,  p a rs . 2>-2^ and p a r .  6k
a t  p . 3 and p .6 r e s p e c t iv e ly .
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adequate excep t to  th e  e x te n t th a t  i t  cou ld  be shown th a t  th e re
were supersed ing  c ircu m stan ces . The C om m ittee's r a t io n a l i s a t i o n
was in  g re a t p a r t  re m in isc en t o f  the  S tan ley  s ty le  o f  thought
and th e  1926 Commission's j u s t i f i c a t i o n  o f  excluding  A frican s
from th e  European developed l in e  o f  r a i l  a re a .
R e fe rrin g  to  European i n i t i a t i v e  as  th e  prim e f a c to r  in
urban development th e reb y  n e c e s s i ta t in g  com pliance w ith  the
European d e s ire  fo r  f re e h o ld , th e  Committee concluded:
N orthern  Rhodesian towns a re  e x c lu s iv e ly  the  
c re a t io n  o f th e  non-A frican  elem ent in  the  
p o p u la tio n , and p a r t i c u la r ly  o f  th e  European 
s e c tio n  backed by ov erseas  in v e s to r s ,  and . . .  
i t  i s  to  th a t  s e c tio n  th a t  th e  Government must 
look fo r  any m ajor development o f th e se  a re a s  
in  the  fo re see a b le  fu tu r e .  When such fe e l in g s  
. . .  e x i s t  among th e  very  people  to  whom th e  
Government must c h ie f ly  look  fo r  th e  encourage­
ment o f c a p i t a l  investm ent . . .  ev ery th in g  th a t  
can reasonab ly  be done to  meet the  requ irem en ts  
o f such people  should be done.^
The message was p re c is e  and i t s  accuracy  cou ld  n o t be den ied .
I t  would be an ex aggera tion  to  i n d ic t  th e  Committee o f  race
p re ju d ic e , because on th i s  th e  Committee endorsed ■ ‘ th a t
fre e h o ld  be a v a ila b le  to  th e  A frican s  a l ik e ,  so long  a s  th e
2s t r u c tu r e s  on lan d  conformed to  th e  European s ta n d a rd .
The N orthern  Rhodesia Government was o b lig ed  to  concede 
to  th e  European demand which as  C a r l i s l e ,  M in is te r  o f  Land and 
N a tu ra l R esources, in  p roposing  a government m otion to  be
See N orthern  Rhodesia Committee R eport on th e  Tenure o f  
Urban la n d , op. c i t . ,  p a r s .  9 ^ 9 $ i  P«o»
2 I b id . , par. 137*
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endorsed by th e  L e g is la tiv e  C ouncil adm itted  th a t  th e  C ouncil
'I
was being  asked to  p lace  i t s  h a ll-m ark  on th i s  p u b lic  r e q u e s t .
As fo r  th e  C o lo n ia l O ff ic e , in  th e  p re s e n t c ircu m stan ces , i t  was
in  keeping  w ith  t r a d i t io n  to  a s s e n t wherever th e  lo c a l  o p in ion
2was i r r e t r i e v a b ly  unanimous on a  m a tte r o f p o lic y . The conversion
p ro cess  cu lm inated  in  th e  passage o f th e  Crown G rant O rdinance 
*
in  1960 to  f a c i l i t a t e  im plem entation o f a  r e v e r s a l  in  p o lic y .
This Ordinance gave a  conveyance o f conversion  th e  e f f e c t  
o f  de term in ing  a le a se  from th e  Crown o r a  su b lease  from a 
lo c a l  a u th o r i ty  w ith  a l l  encumberances, such as  m ortgages, 
s u b s is t in g  under th e  p rev io u s  ten u re  being  a tta c h e d  w ith  th e  
same fo rce  to  the  converted  i n t e r e s t  in  fe e  s im p le . The 
O rdinance was o f  course  on ly  o f re lev an ce  to  i n t e r e s t s  in  land  
a lre ad y  a l ie n a te d . As fo r  fu tu re  a l ie n a t io n s  p u rsu an t to  th i s  
p o lic y , th e  N orthern Rhodesia Government decided to  g ra n t f r e e ­
ho ld  d i r e c t ly  o r  through lo c a l  a u th o r i t i e s .
Thus th e  free h o ld  v . le a se h o ld  c o n te s t  was a t  l e a s t  in  
th e  European co n tex t f in a l ly  re so lv e d  a f t e r  n e a r ly  t h i r t y  y ears  
o f  a  le a se h o ld  p o lic y . With th e  emergence o f an A frican  govern­
ment o f  independent Zambia in  196^ , th e  f re e h o ld  p o lic y  was 
however s h o r t l iv e d .  This r e v e r s a l  in  p o lic y  can be d e fe rre d  fo r  
d iscu ss io n  under th e  p o s t independence p e r io d . We may now proceed  
to  th e  p o lic y  o f  land  a l ie n a t io n  to  d e t r ib a l iz e d  A frica n s .
 ^ See Leg. Co. D ebates, 1*+th A p ril 1939» se s s io n  7 th  A p ril 
A p ril-1 ^ th  A p ril 1959* c o l .  269.
p
See Leg. Co. D ebates, 2nd Ju ly  1959? se s s io n  23rd June- 
7 th  August 1959» c o l .  165 .
 ^ No. 13 o f  1960. S ince re p e a le d  by A ct. No. 20 o f  1973*
L
See s . k  o f  Ordinance No. 13 o f 1960.
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B. Land a l ie n a t io n  to  d e t r ib a l iz e d  A frica n s : d e f in i t io n
o f A frican  and in ten d ed  i n t e r e s t
The need to  p rov ide  a  lan d  i n t e r e s t  ak in  to  th a t  o f
Europeans to  a  d e t r ib a l iz e d  A frican  had been reco g n ised  as  e a r ly
as  1926 by th e  N ative R eserves Commission re p o r t in g  in  th a t  y e a r .
The Commission defin ed  the  term  " d e t r ib a l iz e d  n a tiv e "  a s  meaning
" th e  n a tiv e  who has worked fo r  Europeans, has go t in to  t h e i r  ways
and now, in  working fo r  h im se lf , w ishes to  fo llow  those  ways a s
f a r  a s  he can . He i s  n o t p rep ared  to  go back to  h is  v i l la g e  and
t r i b a l  garden from which he would have to  move every  few y ea rs
a s  i t  moved; he i s  by now accustomed to  a  more permanent manner
o f  l iv in g  • • . " .
Recommending the  type o f  lan d  i n t e r e s t  to  be g ran ted  to
such A fric a n s , th e  Commission s a id ,  "We recommend th a t  th e  land
g ran ted  to  approved a p p lic a n ts  should  be fo r  sh o r t  le a s e s  fo r
those  ask ing  s p e c ia l ly  fo r  th e  same bu t th a t  save in  such cases
i t  should be fo r  a  c o n d itio n a l l i f e  e s t a t e ,  . . .  an e s ta te  o f
fre e h o ld  capab le  o f  being  en la rg ed  in to  an e s ta te  o f  in h e r i ta n c e ;
th e  in c id e n ts  now a tte n d a n t on a  European*s a p p lic a t io n  fo r  lan d
2m ight w e ll be fo llow ed m u ta tis  m utandis" .
In  th e  Commission's view th e  most s u i ta b le  p la c e s  fo r  such
g ra n ts  were on th e  edges o f re s e rv e s  so as to  form a  b u f fe r  zone
3
between European s e tt le m e n ts  and the  re s e rv e s . Although th e re
See N orthern  Rhodesia N ative R eserves Commission, V ol. I ,  
op. c i t . ,  p a r . 62, p . 56 .
^ Ib id ^ f p a r .  296 , p . 289 .
^ I b i d . , p a r . 29^, p . 286.
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ap pears  to  be no exp ress in d ic a t io n  as to  t h i s  recommendation in  
d ra f t in g  th e  1928 O rder, th e  p ro v is io n  th a t  on ly  allow ed a  maximum 
o f  f iv e  y ea rs  fo r  a le a s e  to  a  'n o n -n a tiv e ' was so d ra f te d  a s  to  
allow  in d iv id u a l g ra n ts  to  A fr ic a n s . Thus s* 6 (1) p ro v id ed : "No
p o r t io n  o f  any N ative R eserve s h a l l  be g ran ted  to  any person  o th e r  
than  a  n a tiv e  save upon le a s e  f o r  a  p e r io d  n o t exceeding 5 y e a rs  • • • " .
This p ro v is io n , i t  w i l l  be observed , never e x p re ss ly  p ro v id es
same
fo r  such le a s e s  to  A frican s  b u t a t  th e /tim e  does n o t p r o h ib i t  
in d iv id u a l g ra n ts  contem plated  by th e  Commission. As i t  tu rn ed  
o u t ,  however, le a s in g  o f  lan d  to  in d iv id u a l  A frican s  was n o t con­
f in e d  to  a re a s  on th e  edges o f  re s e rv e s  o n ly . Had th e  Commission's
recommendation been c o n s is te n t ly  fo llow ed , i t  would have approxim ated
/ in  .where
N orthern  R h o d esia 's  p o s i t io n  to  that'Southern Rhodesia/N ative
1
Purchase Areas . su b seq u en tly  emerged. N ative  Purchase Areas
were s p e c i f ic a l ly  d esig n a ted  fo r  th e  purchase o f land  by A frican s  
o n ly , and no s a le  t r a n s a c t io n  was a v a ila b le  to  an A frican  elsew here.
At th i s  p o in t  in  tim e , however, th e  m a tte r  never seems to  
have been so p re s s in g  a s  to  w arran t any d e f in i te  government commit­
ment to  the  programme. I t  may w e ll be in d ic a te d  th a t  s t r i c t l y  
such a scheme was unnecessary  s in c e  under th e  t e r r i t o r y 's  c o n s t i tu t io n ,  
as e a r l i e r  m entioned, a r t i c l e  kZ g ran ted  th e  A frican  equal r ig h t s  to  
acq u ire  land  on th e  same term s and co n d itio n s  a s  th e  European.
For th e  South Rhodesian N ative Purchase A reas, see  
M. Yudelman. A frican s  on th e  Land, Cambridge, Mass. 196**, 
pp. 7*+*-73* ^'or su ccesses  and f a i lu r e s  in  t h i s  scheme, see  
A. Hunt, N ative  Purchase Farms, An Economic A p p ra isa l,
A p ril 1960. pp. 8 e t  seq . V  th e  South A frican  model o f 
N ative Purchase A reas, see  E.B. Jones, "South A frican  N ative 
Land P o lic y " , Bantu S tu d ie s , V ol. XV 19**0-Vl, pp. 191-193*
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In  p r a c t ic e ,  however, th e re  were l im i ta t io n s  to  such a c q u is i t io n s  
such a s  th e  c a p i t a l  requ irem en t to  o b ta in  a  Crown le a s e .  Q uite 
a p a r t  from t h i s  t r a n s f e r s  and a l ie n a t io n s  by a  European te n a n t to ,  
i n t e r - a l i a ,  an A frican  were p ro h ib i te d  by a  covenant in  th e  Crown 
g ra n t .  Thus under th e  conveyancing p ra c t ic e  o b ta in in g  in  th e  
co un try  c la u se  3 o f  th e  Perm it o f  O ccupation p rov ided! "The 
Tenant s h a l l  a c tu a l ly  and co n tin u o u sly  occupy th e  s a id  la n d  during  
th e  s a id  p e rio d  e i th e r  p e rs o n a lly  o r  by a  European s u b s t i t u te  to  be 
approved by th e  Crown in  w r it in g . • • S im ila r  r e s t r i c t i o n s  d id  
in  f a c t  e x i s t  in  Kenya to o .
In  th e  absence o f  a  w e ll d e fin ed  p o lic y , land  con tinued  to
2be le a se d  to  in d iv id u a l A frican s  a t  random. By 1937* w hile  the  
t r u s t  land  p o lic y  was s t i l l  in  th e  making, P ro v in c ia l  Commissioners 
d isapproved t h i s  haphazard manner o f le a s e  g ra n ts  and ad v ised  a
3
suspension  o f fu r th e r  g ra n ts  pending land  p o lic y  pronouncem ents.
The Governor had become e q u a lly  concerned th a t  th e  ten u re  o f  land  
to  th e se  in d iv id u a l A frican s  should  be more e la b o ra te ly  s p e l t  o u t. 
This concern prompted th e  appointm ent o f  a  N ative  Land Tenure Sub- 
Committee in  19^2 to 'c o n s id e r  c o n d itio n s  under which A frican s  m ight 
ho ld  land  in d iv id u a l ly .
The Sub-Committee1s  term s o f  re fe re n c e  confined  i t s  assignm ent 
to  urban a re a s  and farm s n ea r th e  ra ilw ay  where i t  was f e l t  th a t  
th e re  was more need fo r  in d iv id u a l  h o ld in g s  than  in  rem ote r u r a l
1
See C.K. Meek, Land Law and Custom in  th e  C o lo n ie s , op. c i t . ,  
p . 78.
2 See Correspondence o f  review  from P ro v in c ia l  Commissioners 
to  C hief S e c re ta ry  o f 12 /8 /1933. NAZ/SBC/NAT/202.
^ See M inutes o f P ro v in c ia l  Com m issioners1 C onference, 1937* 
E nclosure in  A cting  C hief S e c re ta ry  to  Under S e c re ta ry  o f 
S ta te  o f  11/ 3/ 1938. CO 795A 5096/ 38/1 •
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a re a s . W ithout sp e c ify in g  who was to  be chairm an, T .F . Sandford ,
S. Gore-Browne, C .J . Lewin and L.W.G. E ccles were ap p o in ted  members. 
F a m ilia r  names amongst th e se  were Gore-Browne, a  member o f  th e  
L e g is la t iv e  C ouncil nom inated to  re p re se n t n a tiv e  i n t e r e s t s ;
Lewin, th e  D ire c to r  o f A g ric u ltu re ; and E c c le s , Commissioner fo r  
M ines, Lands and Surveys.
A part from acknow ledging^suggestion th a t  had been brought 
to  th e  a t te n t io n  o f  th e  Committee, th e re  i s  no in d ic a t io n  th a t  th e  
Sub-Committee ever heard  evidence from in te r e s te d  p a r t i e s .  A 
su g g es tio n  was p u t to  th e  Sub-Committee th a t  A frican s  who expressed  
a  wish fo r  in d iv id u a l ten u re  were in  f a c t  doing so to  escape from 
th e  c o n tro l and a u th o r i ty  o f  t r a d i t i o n a l  c h ie f s .  This being  th e  
m otive fo r  in d iv id u a l h o ld in g s , such A frican s  a re  bound to  tu rn  o u t 
poor te n a n ts .  The Sub-Committee d ism issed  t h i s  a l le g a t io n  convinced 
" th a t  th e re  a re  many A frican s  who genu inely  d e s ire  to  become farm ers 
o r  m arket gardeners  and who, w ith  adequate gu idance, would be 
capab le  o f ach iev in g  su cc e ss" .
This Sub-Committee in  i t s  d e l ib e ra t io n s  re so lv ed "  . . .  
th a t  i t  i s  e s s e n t ia l  to  la y  down and en fo rce  d e f in i te  c o n d itio n s  
o f te n u re  to  ensure th a t  lan d  a l ie n a te d  to  A frican s  w i l l  be 
u t i l i s e d  to  th e  b e s t  advantage and, p a r t i c u la r ly ,  to  guard a g a in s t  
i t s  m isuse. Such c o n d itio n s  cou ld  b e s t  be enforced  under a form 
o f le a se h o ld  tenancy in  which th e  r i g h t  i s  re se rv e d  to  th e  Crown
'I
See Report o f  the N ative Land Tenure Committee,
Govt. P r in ter , Lusaka, Appendix 4, p a r . 3•
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to terminate occupancy in the event of non-compliance with the 
covenants1'. Pursuing this proposition the &ub-Committee 
recommended an experimental JO years leasehold tenure with the 
right in the tenant to bequeath the leasehold interest but such 
tenancy to be restricted to approved Africans with adequate means 
to carry out the minimum development covenants*
This recommendation was effected but the stringency of 
the conditions deterred many from obtaining leases. Three years
2
hence the government felt that the conditions ought to be relaxed.
But even with all this, the topic was never satisfactorily settled 
till the end of the Second World War when the prospects of 
returning ex Askaris (African soldiers) prompted (as in many other 
African territories), a more detailed concern for individual holdings. 
In 19^5, another Committee primarily concerned with returning soldiers 
also included in its consideration "advanced Africans". Government 
felt that returning soldiers may wish individual holdings in 
reserves and trust land. Since the previous 19^ -2 Sub-Committee 
concerned itself with urban areas, Government was anxious to devise
equally a scheme of individual holdings in rural areas. This 
Committee's terms of reference also included an investigation into
-z
the customary tenure of land. This inclusion was a response to 
Gore-Browne's appeal at the conclusion of the 19*f2 Sub-Committee. 
Although Gore-Browne subscribed to that Sub-Committee's report, he
'I
Report of the Native Land Tenure Committee, Govt. Printer, 
Lusaka, 19^5* Appendix *f, par. 3. CfV, pars. 6, 8 and 9.
2
See Minutes of meeting of Executive Council held on the 
18th, 19th & 20th Oct. 19^5. NAZ/SEC/NAT/205. folio (19)
 ^ C f . ,  pp. 99 - 100 , supra.
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expressed  th e  d isappoin tm ent " th a t  th e  term s o f re fe re n c e . • •
d id  n o t make i t  p o s s ib le  to  in v e s t ig a te  th e  whole q u estio n  o f
lan d  te n u re  fo r  N a tiv e s . • • " .  Concerned w ith  the  e f f e c t
land
custom ary ten u re  had on/developm ent ., Gore-Browne urged th a t  
a t te n t io n  should  be given to  th e  to p ic  " a t  th e  e a r l i e s t  p o s s ib le  
moment".1
T his being  th e  moment Gore-Browne was appo in ted  chairm an
o f th e  Committee* L.W.G. E c c le s , a  member o f  th e  19^2 Sub-Committee,,
was a lso  r e ta in e d  on t h i s  Committee. The th i r d  member was J .S .
M offat, who was a lso  s e c re ta ry  to  th e  Committee. The Committee
v i s i t e d  most Bomas in  th e  co un try  excep t fo r  B aro tse lan d . I t
in te rv iew ed  government o f f i c i a l s ,  m is s io n a r ie s , Europeans,
s u p e r io r  N ative A u th o r i t ie s ,  A frican A sso c ia tio n s  and in d iv id u a l 
2A frica n s . In  s i l l ,  i t  was re p o r te d  th a t  one thousand f iv e  
hundred and f i f t y  two A frican s  a tte n d ed  th e  Committee*s m eetings.
Of th e se  two hundred and fo r ty  two gave evidence which was recorded .
A very  few " a s k a r is "  w ere, however, in te rv iew ed .
The Committee examined th e  in d iv id u a l ten u re  w ith in  the  
co n tex t o f  v i l la g e  s e tt le m e n ts  in  r e s e rv e s . On t h i s  th e  Committee/, 
adv ised  th e  a b o l i t io n  o f in s t r u c t io n s  which re q u ire d  people  to  l iv e
-I
See R eport o f  the N ative Land Tenure Committee, 19^5*
Appendix *f, op. c i t . ,  a t  p .3*
2 For th e  l i s t  o f  w itn e sse s , see  Appendix 2 o f  th e  R eport.
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w ith in  a  r e g is te r e d  v i l la g e  u n i t  o f  te n  ta x  p a y e rs . In s te a d  
a  p a r is h  system  was advocated which would s u b s t i tu te  a re a s  fo r  
v i l l a g e s .  The essence o f the  proposed p a r is h  system  was th a t  
an in d iv id u a l could  be r e g is te r e d  in  an a re a  in s te a d  o f  a  v i l la g e
pth ereb y  being  enabled  to  b u ild  and c u l t iv a te  w herever he w ished.
This i t  was argued was conducive to  development on a perm anent 
b a s is  on the  p a r t  o f an advanced A frican  who, d e s iro u s  o f 
u t i l i s i n g  and in v e s t in g  in  th e  la n d , would n o t be impeded and 
d iscouraged  by the  impermanent n a tu re  o f v i l la g e s  based  on
3
s h i f t in g  c u l t iv a t io n .  I t  appears th a t  a l l  th e  evidence on 
in d iv id u a l  ten u re  c en tred  on th e  p a r is h  system , a  p ro p o sa l 
i n i t i a t e d  by th e  Committee i t s e l f .  R eporting  on how e n th u s ia s t ic a l ly  
t h i s  p ro p o sa l was re c e iv e d , th e  Committee s a id :  "The p a r is h  system
was regarded  by p r a c t i c a l ly  a l l  our w itn esses  a s  a  d e s ir a b le  id e a l
" 4a t  which to  aim. A frican s  in  p a r t i c u la r  a re  re p o r te d  to  have 
been very  happy w ith  th e  proposed scheme. &ome European w itn esses  
were, how ever,very s c e p t ic a l  about th e  whole scheme which th ey  f e l t  
could n o t succeed " u n t i l  such tim e as a  com plete survey  o f  a l l  
n a tiv e  a re as  had been un d ertak en " . The Committee’s  response  to  t h i s  
was th a t  i t  was n o t a s e r io u s  o b je c t io n , s a t i s f i e d  th a t  N ative 
A u th o r it ie s  were capab le  o f  de term in ing  boundaries w ith  accu racy .
<1
See R eport o f  the  N ative Land Tenure Committee. 1945* op . c i t . ,  
p e r . 3* a t  p* 3*
2 I b i d . . Appendix 3*
3
Leg. Co. D ebates, s e s s io n  24 th  Nov. to  20 th  Dec. 194-5* 
c o ls .  354-382 p a r t i c u la r ly  c o ls .  357-358.
ij.
See Report o f  the Native Land Tenure Committee. 1945* op. c i t . ,
a t  p.  3 *
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The Committee, however, added that a school of African
surveyors should also be established. The Government accepted
1
the Committee's report and recommendations.
This Committee however proceeded on the false premise that
all Advanced Africans would wish to retreat to the rural area
(reserves) after a working life with European contact. This was
equally the belief of the government which had felt that the
progressive African should be situated close to his tribal area
2
so that his skills and experience could be imparted to his kin.
By the time of the 19^ +6 Land Commission, this proved a myth for
although the desire to have individual holdings was more pronounced
among Africans,^ the development of the mining industry on the
copperbelt resulted in a stabilised urban African labour force.
This in turn resulted in the creation of two distinct classes —
namely the urban African and the rural African. Most Africans in
the former category wished to live in the urban area even on
retirement. But as may be recalled this area was mainly along the
line of rail which in all Land Commissions had been designated as
primarily for European involvement.
A policy of granting Crown leases elsewhere could not have
been extended to this area without any apprehension of race conflict
in land rights. It had seriously been thought for a while that
the Southern Rhodesian Native Purchase Areas might serve as a model
k
if no other alternative were available to resolve the difficulty.
 ^See Leg. Co. Debates, session 2^th Nov. to 20th Dec.
19^5*. cols. 361-36^ & ool-'-. 382. For intended government 
implementation^cf., NAZ/SEC/NAT/203 folio 22. For a review of 
the parish system, see G. Kay, Social Aspects of Village Re­
grouping in Zambia, University o f Hull, 1967» PP* 15-17*
^ See Note for the Executive Council. NAZ/ZP/3/1/2.
^ See Report of the Land Commission, 19^6, op. cit., par. 9*
A
See note 1 a t p . 3 2 9 , supra.
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The most immediate a l t e r n a t iv e  i t  was b e lie v e d , was to
c o n s t i tu te  in d iv id u a l A frican  h o ld in g s  in  t r u s t  lan d  on th e
C o p p e rb e lt /f ru s t  l a n d / s t i l l  in  form ulation* This su g g es tio n
was however r e s i s t e d  by both  th e  P ro v in c ia l  Commissioner and
D is t r i c t  Commissioners f e a r in g  th a t  th e  e f f e c t  th i s  would have was
to  lock  up th e  lan d  in  so p o te n t ia l  an a re a  as  th e  C opperbelt
fo r  any o th e r  fu tu re  needs fo r  which t h i s  land  might tu rn  o u t 
1
to  be s u i ta b le .  T heir in s is te n c e  was on s e c u r i ty  o f  ten u re
fo r  such A frican s  w hatever type o f lan d  m ight be in  question*
The e f f e c t  t h i s  o p p o s itio n  had was to  ren d e r even the
Rhodesian model unworkable s in c e  t r u s t  lan d  would have ach ieved
what N ative Purchase Areas were in ten d ed  to  se rv e  in  Rhodesia*
Under whatever name the  lan d  was c l a s s i f i e d ,  i t  would have
e n ta i le d  s p e c i f ic  dem arcation and th u s  m eeting the same o b je c tio n
o f lo ck ing  up. To meet the  growing A frican  demand on the  o th e r
2hand, which i f  ignored  would le a d , in  p a r t ,  to  d is tu rb a n c e s , the  
s o lu tio n  la y  in  th e  g ra n t o f le a s e s  from Crown lan d . For th e  
r u r a l  a tta c h e d  A frican  no d i f f i c u l t i e s  la y  to  th e  g ra n t o f 
in d iv id u a l h o ld in g s w ith in  th e  re se rv e d  a re a s .  In  t h i s  re g a rd , 
a t  the  time o f  copying th e  N yasaland model o f t r u s t  la n d , p ro v is io n  
fo r  le a s e s  to  A fricans w ith in  t r u s t  land  was most s u i ta b le .
Thus the  Rhodesian model o f  seg reg a tio n  was avoided  w hile 
bo th  c la s s e s  o f  the  advanced A frican  were taken  care  o f .  The fe a red  
European h o s t i l i t y  on a l ie n a t io n  o f Crown le a s e s  never r e a l l y  
emerged. T h is, i t  may be su ggested , ought to  have been due to  the
'I
See R eport o f the  Land Commission, 19^6,op. c i t . ,  p a r .  9*
C f . ,  p . 2 7 6 , su p ra .
2 The la c k  o f  p ro v is io n  o f lan d  in  p a r t  accounted fo r  i n d u s t r i a l  
d is tu rb a n c e s . See R eport o f  th e  Commission Appointed to  In q u ire  
in to  th e  D istu rbances in  th e  C opperbelt, N orthern  R hodesia,
Govt. P r in te r ,  Lusaka, J u ly  19^0, pp. 32-33•
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la c k  o f  advanced A frican  a g r ic u l tu r e  posing  th e  th r e a t  o f  
com p etitio n  to  th e  European s e c to r .  I t  has been observed 
in  th e  Rhodesian co n tex t a t  le a s t*  th a t  i t  was t h i s  th r e a t  o f  
advanced A frican  a g r ic u l tu re  r i v a l l i n g  i t s  European c o u n te rp a r t 
th a t  p r im a r i ly  p r e c ip i ta te d  ra c e  p re ju d ic e  in  Rhodesia cu lm ina ting  
in  a  lan d  p o lic y  o f  seg re g a tio n  the reb y  co n fin in g  th e  a re a  o f 
a c t i v i t y  o f  A frican  a g r ic u l tu r e .
European re a c t io n  though n e g l ig ib le ,  was confined  to  an
ex p ress io n  o f  a n x ie ty  a t  th e  A frican  having the  b e s t  o f  bo th
2
w orlds. This was re v e a le d  in  th e  Gaunt m otion o f  195^» which
proposed th a t  no g ra n ts  be made to  A frican s  o f Crown lan d  except
3
on exchange o f t r u s t  land  on a quid  pro quo b a s i s .  The m otion,
seconded ju s t  fo r  purposes o f  a llow ing  d eb a te , su ffe re d  a r e ­
sounding d e fe a t w ith  ju s t  th e  mover v o tin g  fo r  i t .
Thus w ith  the  acknowledgement o f  bo th  c la s s e s  o f  A frica n s ,
if
le a s e s  were g ra n ta b le  in  &oth re se rv e d  a re a s  and Crown lan d .
By 1955 th e re  were 112 le a s e s  g ran ted  to  A frican s  on the  copper­
b e l t  Crown la n d .^
1
See R.H. Palm er, The Making and Im plem entation o f  Land P o licy  
in  R hodesia. 1890-1936. PhTP.Thesis, U n iv e rs ity  o f  London, 1968, 
pp. 259- 2^1 and pp. 273-27^*
2 Gaunt was, a s  we have seen , a  member o f th e  L e g is la t iv e  C ouncil 
and a  D is t r i c t  Commissioner in  Lusaka during  th e  19^-2-43 Land 
Commission. See p p . j^ a n d  278 su p ra .
^ See Leg. Co. D ebates, 28 th  Ju ly  195^t s e s s io n  26 th  June-29 th  
J u ly  195^1 c o ls .  566- 686 .
^ For an in s ta n c e  o f  app rova l o f  g ra n t in  t r u s t  lan d  in  Southern 
P ro v in ce , see R.S. Hudson to  P ro v in c ia l  Commissioner o f 2 8 /1 2 /1 9 ^ . 
NAZ/NAT/205. C f. ,  m inutes o f  m eeting h e ld  on 20/ 12/ 19 -^6 . Fo r  the 
N orthern  P ro v in ce , see  NAZ/SEC/NAT/207 p a r t i c u la r ly  fo l io  62/ 1 .
5 See Leg. Co. D ebates, 25rd March 1955» se s s io n  8 th  M arch-25th March 
1955 , c o l .  390* For a g r ic u l tu r a l  and r e s id e n t i a l  h o ld in g s  g ran ted  
to  in d iv id u a l A frican s  from Crown land  by 1959i see  F i r s t  R eport 
on a  R egional Survey o f th e  C opperbelt, G o v t.P r in te r , Lusaka, 
i 960 , pp . 71- 76 . -------------------------------
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The fo rego ing  lan d  p o l ic ie s  were th e  legacy  o f  th e  
c o lo n ia l  h e r i ta g e  a t  th e  b i r t h  o f  an independent Republic 
o f Zambia on O ctober 2k,  196^-. I t  i s  to  th e  p o s t 
independence p e rio d  th a t  we can now ad d ress  o u rse lv e s .
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CHAPTER 6
THE POST INDEPENDENCE ERA AND THE EXISTING 
CATEGORIES OF INTERESTS IN LAND* 1964-1975
This p e rio d  can be examined and d iscu ssed  in  two s ta g e s , 
namely* The f i r s t  decade o f th e  c o lo n ia l  h e r ita g e  and The 1975
Land Reforms. ■JJhe f i r s t  decade a f t e r  Independence saw very  l i t t l e
sy stem atic  d e c is io n  on la n d  p o lic y . Most o f what emerged during
t h i s  p e rio d  were random developm ents p r im a rily  m o tiv a ted  by
p o l i t i c a l  sen tim en ts . In  1975> however, th e re  were m ajor lan d
reform s rem oulding th e  te n u re  system o f th e  co u n try . A ll f re e h o ld
e s ta te s  were co n v erted  in to  le a se h o ld  w ith  a l l  th e  la n d  v e s te d  in
th e  P re s id e n t. The S ta te  assumed ownership o f la n d  in  th e  b e l ie f
th a t  th e re  would be more e f f e c t iv e  c o n tro l in  d e a lin g s  and th e
use  of lan d . Government re so lv e d  to  c o n tro l th e  p r ic e  f o r  s a le s  of
la n d  and compel development o f id le  and v acan t t r a c t s .
I t  i s  proposed in  t h i s  C hapter to  d iscu ss  f i r s t  c u rre n t 
c a te g o r ie s  o f i n t e r e s t s  in  la n d  as a background and in  an e f f o r t  
to  in d ic a te  how u n sy s te m a tic a lly  post independence lan d  p o l ic ie s  
had been pursued. P rev io u s  C hapters have shown th a t  lan d  was 
c l a s s i f i e d  in  v a rio u s  ways* ( i )  R eserves and T ru s t lan d ;
( i i )  S ta te  la n d  (p rev io u s ly  Crown lan d ) and ( i i i )  p r iv a te  e s ta te s  o f 
la n d  h e ld  by in d iv id u a ls .  As from J u ly  19755 however, th e  l a s t  
c a teg o ry  has been in c o rp o ra te d  in to  S ta te  la n d . One o f th e  
d is t in g u is h in g  f e a tu re s  between th e  two c la s s e s  o f la n d  i s  th a t  
la n d  in  c a teg o ry  ( i )  i s  p r im a rily  h e ld  under custom ary law (s u b je c t
 ^ For a d e ta i le d  d isc u ss io n  on th e  conversion  o f in t e r e s t s  
to  S ta te  la n d , see p p . 't ^ O  e t s e q . . in f r a .
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to certain statutory provisions) while that in category 
(ii) is held entirely under the general law. It is necessary 
first to examine the nature of land interests in these 
categories.
In this examination the legal characteristics or incidents 
of Reserves and Trust land will be explored in their present 
state. We shall conclude this discussion by showing the 
similarity in the practice of State grants in both Reserves and 
Trust land. The contrast between Reserves and Trust land, on 
one hand, and State land, on the other, will be drawn by depicting 
what practical advantages are available to a landholder in either 
category of interests.
Apart from merely indicating the statutory nature of a 
leasehold interest in State land, discussion will focus on the 
hybrid lease which has evolved in response to the pressing problem 
of urban settlements.
A. The nature of existing interests
(i) Reserves and Trust landi
There can be little doubt that interests in these lands 
are those held under customary law. The relevant instruments of 
creation, however, make no specific mention of customary law. S.7 
of the Zambia (State Lands and Reserves) Order has merely this 
message on the intended interests ,fThe President shall within 
each Reserve assign lands to natives, whether as tribes or
3 41
portions of tribes • • .". The Trust Land Orders are 
virtually 6ilent in this regard. The provisions of the Kenya 
Order in Council are a remarkable contrast. With regard to the 
reserved lands it was provided: "the Native Lands shall be
subject at all times to all such rights in respect of land as are 
or may be enjoyed by native tribes, groups, families or 
individuals by virtue of existing native law or custom, or any 
subsequent modification thereof, in so far as such rights are 
not repugnant to any law from time to time in force in the 
Colony"
The vagueness withwhich customary interests in reserved
lands have been granted has quite appropriately invited adverse
2
comments from White who doubts whether there is any legal basis 
for rights under customary law. In this regard he observes:
"There is no provision for land to be assigned to individual 
Africans, although in fact Africans hold land as individuals 
and not as groups". White is here criticising the phraseology 
"whether as tribes or portions of tribes" because it disregards 
the fact that Africans hold land individually under customary 
law. In this regard he concludes: "The rights which individual
Africans exercise and enjoy in both reserves and trust lands 
can therefore only be described as customary . . .  Nevertheless, 
the rights enjoyed by individual Africans are perfectly well 
defined and must be regarded as a system of land tenure". He,
See the Kenya (Native Areas) Order in Council, 1939 quoted 
in C.K. Meek, Land Law and Custom in the Colonies, op. cit.,
p . 86.
2
See C.M.N. White, "A Survey of African Land Tenure in 
Northern Rhodesia", J.A.A. Vol. 11, No. 4, pp. 170-172.
3^2
how ever,sees in  the  absence o f a  conveyance from th e  P re s id e n t 
(p rev io u s ly  S e c re ta ry  o f  S ta te )  to  an in d iv id u a l a  n eg a tio n  o f  
le g a l  t i t l e  to  th e se  custom ary r i g h t s .  In  t h i s  re s p e c t  he 
o b serv es: ” • • • Under th e se  c ircum stances i t  may be w e ll to
abandon any a ttem p t to  ex p la in  th e  le g a l  b a s is  o f  e x is t in g  
in d iv id u a l A frican  land  r i g h t s ,  and more s a t i s f a c to r y  sim ply 
to  r e f e r  to  them a s  de fa c to  lan d  r ig h t s  e x e rc ise d  today by 
in d iv id u a l  A frica n s” . The cu re  fo r  th e  anomaly, he i n s i s t s ,  
i s  in  amending th e  O rders to  p ro v id e  in d iv id u a l t i t l e .
W h ite 's  r e a c t io n  however appears too l e g a l i s t i c  a lthough  
no doubt f o r c e f u l .  The im port o f the whole re s e rv e s  scheme, 
as  embodied in  th e  O rders , must su g g est th a t  custom ary te n u re  i s  
by im p lic a tio n  reco g n ised  and c o n fe rred  w ith  le g a l  t i t l e ,  a  
t i t l e  which p e r ta in s  to  w hatever r ig h t s  in  lan d  e x is t  under 
custom ary law. A more v u ln e ra b le  a re a  o f a t ta c k  i s  th e  v e s tin g  
o f  land  in  th e  P re s id e n t fo r  the  so le  use o f  th e  ind igenous 
p o p u la tio n . In  th e  absence o f  a s p e c if ic  conveyance to  an 
in d iv id u a l ,  such r ig h t s  must appear tenuous in  th a t  t h e i r  
enjoyment i s  a t  th e  d is c r e t io n  o f the P re s id e n t who m ight m erely 
to l e r a t e  t h e i r  co n tin u an ce . To an in d iv id u a l  A frican  la n d h o ld e r, 
however, what m a tte rs  more than  le g a l  t i t l e  i s  to  be a b le  to  use 
the  lan d .
The e f f e c t  o f  v e s tin g  re se rv e s  in  th e  Crown fo r  th e  use o f 
’'n a t iv e s ” was the  s u b je c t o f  in te r p r e ta t io n  in  th e  Kenyan case  
o f  Gathomo and an o th er v . Indangara  and a n o th e r^ I t  was th e re
 ^ 9 E.A .L.R. 102
3^3
h e ld , th a t  such v e s tin g  had th e  e f f e c t  o f  e x tin g u ish in g
" a l l  n a tiv e  r ig h t s  in  such re se rv e d  la n d " , re n d e rin g  those
A frican s  in  occupation  th e re o f  te n a n ts  a t  w i l l  o f  th e  Crown.
Lord H a ile y 's  rebuke o f  th e  im p ro p rie ty  o f  im p o rtin g  E n g lish
concepts to  an e n t i r e ly  d i f f e r e n t  s i tu a t io n  i s  a  more f i t t i n g
c r i t ic is m  o f t h i s  r u l in g .  The m itig a tio n  fo r  th e  a b su rd ity
in  t h i s  in t e r p r e ta t io n  m ust, however, e q u a lly  be acknowledged.
The v e s tin g  Order i t s e l f  i s  im prec ise  in  i t s  in ten d ed  le g a l
2e f f e c t .  Kabato v . Nagi an o th er Kenyan c a se , appears  a  more 
welcome ru l in g .  In  a  s u i t  by p l a i n t i f f s  a g a in s t  th e  defendan t 
sub c h ie f  fo r  encroaching  on th e i r  t r a c t  o f  la n d , Maxwell, J . ,  
a lthough  f in d in g  th e  claim  was n o t proved, re co g n ised  th a t  a  
member o f the  Kikuyu t r i b e  cou ld  acq u ire  and o b ta in  th e  r i g h t  
to  occupy and c u l t iv a te  a s c e r ta in e d  t r a c t s  o f lan d  w ith in  a  
re se rv e  and such r ig h t s  were en fo rceab le  by s u i t  fo r  t re s p a s s  
an d /o r fo r  an in ju n c tio n .
On t h i s  b a s is  i t  can be s a id  th a t  n o tw ith s tan d in g  the  
apparen t e f f e c t  o f a  v e s tin g  O rder as  c re a tin g  and v e s tin g  a  
s ta tu to r y  i n t e r e s t  in  th e  P re s id e n t ,  i t  i s  im p o rtan t n o t to  lo se  
s ig h t  o f the  in tended  o b je c t iv e  — th e  p ro v is io n  and re c o g n itio n  
o f  land  r ig h t s  under custom ary law . In  in te r p r e t in g  th e  O rders , 
re g a rd  must be had to  t h i s  o b je c t iv e . In  determ in ing  u lt im a te ly  the  
n a tu re  and co n ten t o f  such lan d  r i g h t s ,  on ly  custom ary law i s  
r e le v a n t .  In  t h i s  ta sk  E n g lish  an a lo g ie s  a re  m is le ad in g . This 
i s  n o t to  say , however, th a t  E n g lish  concep ts a re  in  a l l  in s ta n c e s  
in a p p ro p r ia te  and in a p p lic a b le .  E n g lish  concep ts  a re  re le v a n t
See Lord H ailey , An A frican  Survey (1936 R evised) 
op. c i t . ,  p . 717*
2 8.E.A .L.R. 129.
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in that category of land to which English law applies.
1
Thus in the Zambian High Court case of Akowa v. Mukwati, 
a tenancy at the will of the State was quite correctly identi­
fied and its consequences applied. In this case the plaintiff 
was initially a tenant of the Crown on Crown land, paying rent 
on a monthly basis. At the expiration of this arrangement, a 
formal lease was offered which he did not take up. Subsequent 
to non-acceptance, the Crown withdrew the offer and the Court 
found a tenancy at the will of the Crown between the time of 
the offer and withdrawal of the same. The Court also found 
the withdrawal quite consistent with the tenancy at will.
Thus it can be said that in Reserves and Trust land the 
nature of land interests is primarily governed by customary 
law. From this arises the conclusion that an African holding
land under customary law enjoys similar customary interests
2
irrespective of whether it is in Reserves or Trust land. The
only basic difference between Reserves and Trust land emerges
from provision in the respective Orders for individual grants
to non-Zambians. Leases and Rights of Occupancy, initially
3intended for non Africans, can still be granted. The former
pertain to Reserves and the latter to Trust land. Rights of
occupancy to non-Zambians can be for as long as 99 years;
whereas ordinary leases in Reserves are merely for 5 years except
where a tenant is a missionary or charitable organisation for
5
which there is provision for a grant of a 33 years lease.
 ^ 1972/HP/530 (unreported)•
^ For a detailed discussion on interests dm land under Customary 
law, see chapter 2, pp. IlM- et. seq., supra.
x
Between 19&7 1970, there were about 30 leases granted in
Reserves and 28 rights of occupancy granted in Trust land, see 
Annual Reports of the Lands Department, 1967-1970, Govt. Printer,
^ Lusaka.
(_ See s.5(6),Zambia (Trust Land)0rders, 1947-1964,App.14 Revised LaKs.
See s.6A(l)(a) -(d),Zambia (State Lands and Reserves)Orders,
_______1QR8-1Q64. Revised Lw w b.____________________________________________
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S t r i c t l y ,  t h i s  i s  the  law even a t  th e  p re s e n t  tim e a lthough  as
su b sequen tly  d iscu ssed  th e  p ra c t ic e  o f g ra n ts  ig n o re s  th e  law .
In  th e  case  o f  a  Zambian A frica n , an in d iv id u a l  g ra n t can be made
in  e i th e r  R eserves o r T ru st land  l im ite d  on ly  in  d u ra tio n  by th e
c o n s id e ra tio n  th a t  no i n t e r e s t  can now be conveyed exceeding a  100 y e a rs .
Thus from the  v iew poin t o f  the  A frican  lan d h o ld er o f a  s ta tu to r y  g ra n t
no d if fe re n c e  e x i s t s  w hether th e  g ra n t i s  in  R eserves o r  T ru s t lan d .
I r r e s p e c t iv e  o f  the  te n a n t no d e a lin g s  in  land  com prised in  a  Reserve
o r T ru st land  g ra n t ( in c lu d in g  a l ie n a t io n )  can take  e f f e c t  w ith o u t
2th e  consen t o f th e  P re s id e n t .
In  r e s p e c t  o f A frican  te n a n ts  th e re  i s  th e  fu r th e r  r e s t r i c t i o n  
on d is p o s i t io n  by w i l l .  Both R eserves and T ru st lan d  G rants R eg u la tio n s  
p rov ide  th a t  ’’any d is p o s i t io n  by w i l l  o f the  land  com prising th e
g ra n t o r any p a r t  th e re o f  o r i n t e r e s t  th e re in ” can on ly  be done ”as
3
may be p rov ided  by a law enac ted  by th e  P arliam en t o f Zambia” . I t
i s  fu r th e r  p rov ided  th a t  tra n sm iss io n  o f such lan d  on th e  d eath  o f
th e  h o ld e r o f th e  g ra n t ’’s h a l l  be as  determ ined by a  law en ac ted  by
4th e  P arliam en t o f Zambia". The P a rliam en t o f Zambia, however,
has never enacted  any law in  t h i s  re g a rd . In  th e se  c ircu m stan ces , the
a p p lic a b le  law, i t  i s  su b m itted , i s  th a t  s u b s is t in g  a t  the  moment:
namely Customary law , th e  1837 E n g lish  W ills  Act o r th e  common law o f
5
England in  fo rce  p r io r  to  th e  te rm in a l d a te .
See re g . 2 o f th e  R eserves G rants R eg u la tio n s , and re g . 3 o f  th e  
T ru st Land G rants R eg u la tio n s .
2
See re g . 10 o f  R eserves R eg u la tio n s , r e g . 4 o f th e  R eserve G rants 
R eg u la tio n s ; and re g . 4 o f  th e  T ru st Land G rants R eg u la tio n s  
(a p p lic ab le  to  A frican  te n a n ts ) ;  c lau se  2 (3) o f  Reserve le a s e  and 
c lau se  2 (3) o f  R igh ts o f Occupancy (both  a p p lic a b le  to  a l l  te n a n ts  
i r r e s p e c t iv e  o f r a c e ) .
^ See r e g .4(3) o f Reserve G rants R egu la tions and r e g .4(3) o f  T ru st 
Land G ran ts R eg u la tio n s .
^ See r e g .6 o f  Reserve G ran ts R egu la tions and r e g .6 o f  T ru st Land 
G rants R eg u la tio n s .
For th e  re c e p tio n  o f  E n g lish  law, see  pp. 405 e t .  seq . , i n f r a .
3^6
C u rren t p r a c t ic e  in  th e  a d m in is tra tio n  o f  s ta tu to r y  i n t e r e s t s  
in  both  R eserves and T ru st lan d  now c le a r ly  su g g es ts  th a t  no 
d if fe re n c e s  a re  reco g n ised  in  p ra c t ic e  between th e  two ty p es  o f  la n d . 
S u b jec t to  s a t i s f y in g  survey requ irem en ts  under the  lan d  Survey A ct, 
the  S ta te  g ra n ts  e i th e r  a  le a s e  o r r ig h t  o f  occupancy fo r  a  term o f  
y e a rs  n o t exceeding one hundred y e a r s . And so the  s ta tu to r y  
d is t in c t io n  r e l a t i n g  to  th e  d u ra tio n  o f th e  i n t e r e s t  i s  ig n o red .
The two p rev io u s  Land Commissioners have confirm ed th a t  in  p ra c t ic e
2no d if fe re n c e  e x i s t s  between R eserves and T ru st lan d .
But a lthough  th e  S ta te  can , in  p r in c ip le ,  g ra n t an i n t e r e s t  in
e i th e r  land  fo r  a  p e rio d  o f  a  hundred y e a rs , th e  r e s t r i c t i n g  f a c to r
3
has been the  u n a v a i la b i l i ty  o f  su rvey ing  f a c i l i t i e s .  In  th ese  
c ircum stances th e  S ta te  m erely g ra n ts  an i n t e r e s t  o f 1*f y e a rs  in  
e i th e r  type o f  lan d  u n t i l  a  survey  in  r e l a t i o n  to  a  p a rc e l  o f  lan d , 
th e  s u b je c t o f  g ra n t, has been c a r r ie d  o u t .  This i s  so because under
the  p re se n t law which re q u ire s  p re p a ra t io n  o f  a  diagram d e sc rib in g
and g iv in g  d e ta i le d  p a r t i c u la r s  o f  th e  p a rc e l  o f lan d  in  q u e s tio n , 
no i n t e r e s t  in  lan d  exceeding y e a rs  can be g ran ted  w ithou t a  
diagram . Where th e  S ta te  g ra n ts  an i n t e r e s t  fo r  1*f y e a rs  (o r  le s s )  
th e  p a rc e l  o f  lan d  in  q u estio n  need only  be accompanied by a  ’’sk e tch
p lan "  which m erely d e sc r ib e s  and lo c a te s  i t  in  r e l a t i o n  to  the
surrounding  p h y s ic a l f e a tu r e s .  The p re p a ra t io n  o f a "sk e tch  p lan "  does 
n o t need su rvey ing  the  p a rc e l  o f lan d  to  be g ra n te d . -
1 See s s .  31-33* Land Survey A ct, cap . 293> R evised Laws.
2
In te rv iew s  w ith  Mr. C. Kawamba, Commissioner o f  Lands 197^-1977 
on 1 2 /V l9 7 7 t and Mr B.R. Sharma, Commissioner o f  
Lands 1970-197^» on 26/4/1977 a t  Lusaka.
3 For su rvey ing  d i f f i c u l t i e s ,  see  c h ap te r  9» pp. S o l  e t  s e q . , i n f r a .
4
See s .1 2 ( l ) ( b ) ,  Lands and Deeds R e g is try  A ct. For a  f u r th e r  
d iscu ss io n  see  " PP* .5 8 3  e t  s e q . f i n f r a .
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Normally a  g ra n t i s  made fo r  14 y e a rs ; a f t e r  th e  p a rc e l  o f  lan d
has been surveyed and a  diagram p rep a red , then  the S ta te  may extend
th e  d u ra tio n  o f the  le a s e ,  w ith  e f f e c t  from the  d a te  o f  the  o r ig in a l
g ra n t ,  fo r  a  term  exceeding 14 y e a r s . The S ta te  re s e rv e s  th e  r ig h t
to  ex tend  th e  term  by a  covenant in s e r te d  in  th e  le a s e  ’’th a t  the
covenants c o n d itio n s  and o th e r  s t ip u la t io n s  . . . a re  perform ed
observed and com plied / s i c 7  by th e  Lessee to  the  s a t i s f a c t io n  o f the
Lessor . . In  t h i s  way th e  S ta te  co n tin u es  to  e x e rc is e  c o n tro l
in  th e  development o f  th e  la n d .
Although th e  d is t in c t io n  r e l a t i n g  to  th e  d u ra tio n  o f  th e
in t e r e s t  c u r re n tly  appears to  be igno red  in  p r a c t ic e ,  th e  Zambia
(S ta te  Lands and R eserves) O rders , 1928-1964 and th e  Zambia (T ru s t
Land) O rders, 1947-1964 have no t been amended to  a u th o r is e  t h i s .
This i s  so even when the  g ra n t i s  made ex p re ss ly  s u b je c t to  th e se  
2O rders. There has been no d e c la re d  Government p o lic y  on th e  m a tte r .
I t  i s  understood  th a t  a d m in is tra tiv e  in s t r u c t io n s  have been is su e d
3allow ing  th e  p r a c t ic e .
S ince Independence in  1964, th e  move has been to  g ra n t le a s e s  
( in  R eserves) and r ig h t s  o f  occupancy ( in  T ru st lan d ) fo r  a  term  o f
ij.
99 y e a rs . These have been g ran ted  to  Zambians and non-Zambians a l ik e .
See s.6A , Zambia (S ta te  Lands and R eserves) O rders , and s .5 ( 6 ) ,  
Zambia (T ru s t Land) O rd ers . T herefo re , s t r i c t l y ,  in  R eserves a  
g ra n t o f an i n t e r e s t  to  a  non-ind igenous te n a n t exceeding 5 
y ears(an d  in  the  case o f  a  m issionary  .or c h a r i ta b le  o rg a n is a tio n
2 exceeding 33 y e a rs )  cannot co n fe r good t i t l e .
See c la u se  3 (3) of* a  Reserve le a se  and c lau se  4 (4) o f  a  T ru st 
land  R ight o f  Occupancy.
^ In te rv iew  w ith  Mr Chirwa, P r in c ip a l  Lands O f f ic e r ,  on 26/8/1977 
a t  Lusaka. The au th o r was no t g iven  access  to  th e  w r i t te n  
a d m in is tra tiv e  in s t r u c t io n s .
** Ib id .
3^8
To Zambians such g ra n ts  have been made in  re s p e c t o f 
com m ercial, a g r ic u l tu r a l  and r e s id e n t i a l  le a s e s .  This 
was in ten d ed  to  encourage development by en ab ling  
Zambians to  o b ta in  lo an s  on th e  s e c u r i ty  o f  a  le a s e .
In  th e  case  o f  non-Zambians g ra n ts  o f lan d  in  R eserves 
and T rust lan d  have been made fo r  ty p es  o f  b u s in e ss  
e n te rp r is e  th a t  Zambians a re  no t p re s e n tly  engaged in .  
Government h a s , however, in s i s t e d  a s  a  c o n d itio n  fo r  such 
g ra n ts  th a t  th e re  should  be p a r t i c ip a t io n  by Zambians. 
Thus i f  i t  i s  a  company which re q u ire s  the  land  fo r  a  
commercial e n te r p r is e  the  requ irem en t i s  commonly made 
th a t  th e re  should  be a t  l e a s t  one Zambian on th e  Board 
o f  D ire c to rs  o f  the  company. M ission s t a t io n s ,  on the  
o th e r  hand, a re  now being  g ran ted  the  f u l l  term  o f 
99 y ears  upon s a t i s f y in g  survey  req u irem en ts , as opposed 
to  the  s h o r te r  terras p re v io u s ly  g ran ted  them (norm ally 
33 y ears  in  R eserves and up to  99 y ea rs  in  T ru st la n d ) .
3^9
A sea rch  in  th e  Lands and Deeds R eg is try  confirm s t h i s
p r a c t ic e  in  bo th  R eserves and T ru st la n d , K apita  Ngulube, a
prom inent Lusaka businessm an and owner o f Z&nimuoneHotel
o b ta in ed  from th e  S ta te  in  1968 a  1*f y e a rs  le a s e  in  th e  Lenje
R eserve. On having  th e  p a rc e l  o f  lan d , on which he has b u i l t
th e  h o te l ,  surveyed seven y ea rs  l a t e r ,  he was g ran ted  a  99 y ea r 
1
le a s e .  S im ila r ly  Musyanyi S ik a su la , an o th er Zambian, was
i n i t i a l l y  g ran ted  in  197^ a  14 y ea rs  r i g h t  o f  occupancy by th e
2S ta te  in  T ru st la n d . A y ea r l a t e r  a f t e r  having th e  p a rc e l  o f  
land  surveyed h is  term o f i n t e r e s t  was extended to  99 y e a rs .
In  bo th  c a se s , th e  ex ten s io n  o f  the  term  from Ik y ea rs  to  99 y e a r s , 
w ith  a c e r t i f i c a t e  o f  t i t l e  is su e d  , enabled  th e  le s s e e s to  o b ta in  
lo an s  from banks on th e  s e c u r i ty  o f  th e  land  g ran ted  by th e  S ta te .
The Tobacco Board o f Zambia (p rev io u s ly  an e x p a tr ia te  e n te r ­
p r is e )  has been c i te d  as  one o f  th e  m ajor commercial concerns th a t  
has made ex ten s iv e  use o f  S ta te  g ra n ts  in  bo th  R eserves and T ru st 
la n d . With co n sid e ra b le  Zambian p a r t i c ip a t io n  in  th e  Board now, 
th e  Board was in  1968 g ran ted  one o f the  r ig h t s  o f occupancy in  
T ru st land  fo r  an i n i t i a l  p e rio d  o f  1*f y e a r s .  In  1970 th e  term
was extended to  99 y ea rs  w ith  e f f e c t  from the  date  o f  th e
3
o r ig in a l  g ra n t a f t e r  having th e  lan d  surveyed.
See Lot No. 995/^* Lands and Deeds R eg is try  a t  Lusaka.
C f. ,  Lot No. 1 M*5/m and Lot No. 1489/m.
2
See Lot No. 153V n. Lands and Deeds R eg is try  a t  Lusaka.
C f .,  Lot No. 13^7/m.
See Farm No. 3576. Lands and Deeds R eg is try  a t  Lusaka.
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In cases where a commercial enterprise does not involve 
Zambian participation, shorter terms of leases have been granted.
Thus the State granted a lease in a reserve to Burton Whyle Ltd
A
f o r  a term  of f iv e  y e a rs  commencing on 1s t  A p ril 1966. S im ila r ly
Burton Construction Ltd was granted a five years lease in the
2
Tonga (Choma) Reserve No. xx1 on 1s t  O ctober 1966.
The grant of a lease by the State in a reserve to the Mission
of the Scandinavian Independent Baptist Union, on the other hand,
illustrates the extension of the current practice of State grants
to  m ission  s ta t io n s  as w e ll. T h is  M ission  was g ran ted  a 14 y e a rs
lease in 1973 which in the subsequent year was extended for a term
of 99 years after fulfilling the survey requirements.”^
In all these grants in Reserves and Trust land the procedure
has been to obtain the consent of the chief and the rural council^
in the area within which the land is situated. Application for this
consent is processed through the District Secretary who then
forwards the consent to the Commissioner of Lands. No grant is made
by the State within a reserve or trust land where consent has been 
5
withheld.
From what has been d iscu ssed  so f a r  th e  e x is ten c e  o f a number
of disadvantages can be deduced in the law and practice in Reserves and
Trust land when compared to that applying to State land elsewhere
 ^ See Lot No. 1022/m. Lands and Leeds Registry at Lusaka.
2
See Lot No. 1029/m. Lands and Deeds Registry at Lusaka.
 ^See Lot No. 1454/m* Lands and Deeds Registry at Lusaka.
4
A rural council is a local authority in rural areas responsible
for local administration in the same way as a municipal council
in urban areas.
^ In te rv ie w s  w ith  Mr C. Kawamba on 12 /4 /1977 j and Mr B.R. Sharma 
on 26/4/1977 a t Lusaka. See no te  2 on p. 3 4 6 , supra .
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in the country. Land in Reserves and Trust land is in an 
unsurveyed state whereas State land is invariably surveyed in 
advance before it is offered for allocation by the State. Thus 
a land developer who wants immediate title to land for purposes 
of securing a loan would rather obtain State land. Before obtaining 
title to land in Reserves and Trust land conditions precedent have 
to be fulfilled, which conditions are not similarly attached to 
State land. The requirement of Zambian participation for a non- 
Zambian land developer may be discouraging when land in State land 
can easily be acquired without a similar condition. The obtaining 
of consent from the chief and the rural council can equally be dis­
couraging for Zambians and non Zambians alike when a land developer 
has no ethnic ties with the area in question. This requirement is 
more favourable to persons born within the jurisdiction of the 
local chief and rural council. In these circumstances State land 
is more attractive to a land developer apprehensive of local 
prejudice in Reserves and Trust land.
All these disadvantages in Reserves and Trust land were 
succinctly re£!^cieiin an interview with Mr ¥. Cobbett-Tribe: 
he concludes that rural land is virtually unmaiketable. Mr 
Cobbett-Tribe has been a real estate agent for well over thirty 
years in the countiy. In his experience it is practically not 
feasible to find purchasers for rural land mainly because the 
land in question is either unsurveyed or there are just no title 
documents which can pass from the vendor to the purchaser.^ In 
these circumstances he recalls that although he got inquiries about 
rural land, there was hardly any intending purchaser with money 
keen to obtain land in Reserves and Trust land.
 ^ Interview with Mr W. Cobbett-Tribe, now a Lusaka Auctioneer, 
on 6/ 2 /1 9 7 7  at Lusaka.
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( i i )  S ta te  Land
Since f re e h o ld  ten u re  has now been a b o lish ed  by th e  p ro cess  
o f conversion  in to  le a se h o ld  t i t l e  w ith  a l l  la n d  v e s te d  in  th e  
P re s id e n t, a l l  such lan d  can be regarded  as S ta te  Land. How th e  
im portan t f e a tu r e  o f th i s  la n d  i s  th a t  i t  i s  le a se h o ld . I t  i s  a 
sp e c ia l k in d  of le a se h o ld  because th e  r e la t io n s h ip  o f la n d lo rd  and 
te n a n t between th e  S ta te  and lan d h o ld e r i s  s p e c i f ic a l ly  re g u la te d  
by s ta tu te  — th e  Land (C onversion o f T i t l e s )  A ct, 1975* I t  i s
4
t h i s  s t a t u t e ,  as w il l  be d iscu ssed , which determ ines th e  n a tu re  o f 
th e  in t e r e s t  any le s s e e  might be ho ld ing  from th e  S ta te . The 
terras and c o n d itio n s  o f t h i s  s ta tu to ry  le a s e  can be f a i r l y  c l e a r ly  
deduced from th e  Act i t s e l f .
A d i f f i c u l t  in t e r e s t  to  d e f in e , however, i s  th a t  a r i s in g  
from th e  hy b rid  le a s e  put in to  u se  in  s i t e  and s e rv ic e s  schemes. 
Through th e  h ead -lea se  system th e  S ta te  has g ra n te d  le a s e s  to  lo c a l  
a u th o r i t ie s  which in  tu rn  have su b le t l e s s e r  i n t e r e s t s  to  
in d iv id u a ls  in  th e se  s i t e  and s e rv ic e  schemes. The in t e r e s t  so 
ass ig n ed  in  such schemes has never been c le a r ly  d efined .
In  prob ing  in to  t h i s  i n t e r e s t ,  i t  may be ad v isa b le  to  r e f l e c t  
on th e  background to  th e  s i t e  and se rv io e  scheme arrangem ent. T h is  
has to  do w ith  th e  le g a l consequences o f th e  main c la s s e s  o f  la n d  
in  Zambia. Customaiy te n u re  i s  only  p o s s ib le  in  R eserves and T ru s t  
lan d  which a re  o u ts id e  u rban  a re a s . In  th e  non-custom aiy s e c to r  — 
e s s e n t ia l ly  S ta te  la n d  (w ith in  which ca teg o ry  urban a re as  f a l l ) ,  
th e re  i s  no p ro v is io n  f o r  custom ary te n u re . Thus a lan d h o ld e r 
cannot a cq u ire  a custom ary la n d  in te r e s t  in  t h i s  la n d  by v i r tu e  
alone o f conform ing w ith  custom ary p ra c t ic e .  The a c q u is i t io n  of
 ^ See pp. 390 e t .  s e q . . in fra .
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any such in t e r e s t  would need a g ra n t o f tenancy . Any
p u rp o rted  a c q u is i t io n  o f a la n d  in te r e s t  o th e r  th an  by g ran t
o f tenancy c o n fe rs  on such la n d h o ld e r no reco g n isab le  la n d  i n t e r e s t .
p o sse ss io n  o f la n d , a lle g e d ly  a l lo c a te d  to  him by a lo c a l  UNIP 
chairm an, from th e  d e fendan t, who in  tu rn  a lle g e d  th a t  he had 
bought i t  from an o th er perso n , th e  c o u rt had no d i f f i c u l ty  in  ru l in g  
th a t  as  between th e  p a r t i e s  none had a b e t t e r  t i t l e .  In  t h i s  
reg a rd  S c o tt ,  J . ,  ruled* HThe whole m a tte r  i s  extrem ely u n s a t i s ­
f a c to ry  in  th a t  bo th  p l a i n t i f f  and defendant a re  s q u a tte r s  and 
th e  defendant has no more r ig h t s  to  be on th a t  lan d  than  th e  
p l a i n t i f f  c la im s he had’1. F in d in g  th a t  th e  p l a i n t i f f  had f a i l e d  
to  show t i t l e  to  th e  la n d , h is  lo rd s h ip  d ism issed  th e  a c tio n  f o r  
p o sse ss io n . On t h i s  a u th o r ity  i t  can s a fe ly  be s a id  th a t  any 
occupant o f la n d  w ithou t any s p e c if ic  g ra n t o u ts id e  re se rv e d  
a re a s  i s  a s q u a t te r  and has no en fo rceab le  r ig h t s  a t law,
The c o n tr a s t  w ith  T anzan ia , as re v e a le d  in  th e  Court of
2Appeal d e c is io n  in  A bdalla v . Mohamedi & O th e rs , i s  rem arkable.
Law, J .A . , r e je c t in g  th e  High C o u r t 's  v e rd ic t  th a t  d isp u tin g
p a r t i e s  on government lan d  were t r e s p a s s e r s  held*
The l i t i g a t i o n  does not concern  the  ow nership o f th e  
la n d , which i t  i s  common ground belongs to  th e  Govern­
ment, but th e  r ig h t  to  occupy th e  la n d  by members o f a 
t r i b a l  u n i t  which has been in  occupation  th e re o f  f o r  
two g e n e ra tio n s  o r more. I  have no doubt th a t  
custom ary law  does apply to  d isp u te s  amongst such 
members r e l a t i n g  to  such occupation . I  . . • f in d  
m yself unab le  to  agree w ith  th e  le a rn e d  judge . • . 
th a t  th e  p a r t i e s  to  t h i s  s u i t  « . • a re , and always 
were tr e s p a s s e r s .  T h e ir  p resence  on th e  la n d  f o r  
f i f t y  y e a rs  o r more cannot have gone u n n o ticed  by 
th e  Government, and th ey  must in  my op in ion  be 
co n sid e red  as occupying, and having occupied , th e  
la n d  w ith  an im plied  l ic e n c e  from th e  Government to  
do so u n t i l  such tim e as i t  p le a se s  th e  Government to  
te rm in a te  such l ic e n c e .
Thus in  Humane v . C M n k u li  ^ where th e  p l a i n t i f f  was seek ing
 ^ 1971/HP/407 (u n rep o rted )
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The C ourt does not o f cou rse  in d ic a te  when th e  l ic e n c e
commences, n o tw ith s tan d in g  t h i s  a  custom aiy in t e r e s t  o f f i r s t
occupation  as between th e  p a r t i e s  and term ed a lic e n c e  v i s - a - v i s
th e  Government i s  accep ted ,^  Had th e re  been a co rrespond ing
ru l in g  in  Zambia, th e  le g a l  s ta tu s  of an occupant in  s im ila r
c ircu m stan ces  would not have been so tenuous. L icences have,
however, been c re a te d  by th e  Housing (S ta tu to ry  and Improvement)
2Areas Act, These l ic e n c e s  p rov ide  th e  le g a l  b a s is  on which a
person  occup ies th e  la n d  in  c ircum stances which would o therw ise
have ren dered  him a s q u a t te r .
With th e  e f f e c t  of th e  occupant being  a s q u a t te r ,  th e
in f lu x  o f human p o p u la tio n  in to  u rban  a re a s  has c re a te d  a severe
3
problem of human s e tt le m e n ts . T h is  problem has in  part been con­
ta in e d  by p ro v is io n  o f s i t e  and s e rv ic e  schem es,^ As has been 
s ta te d ,  by g ran t of a h ead -lea se  from the  S ta te  to  a lo c a l
James re g a rd s  t h i s  d e c is io n  p e r incuriam  th e  s t a tu te  r e g u la t in g  
such government re se rv e d  a re a s  to  which custom aiy law i s  
a p p lic a b le . See R.W# Jam es, Land Tenure and P o licy  in  T an zan ia , 
op, c i t . , p . 112. C f. ,  R.W. James & G.M. Fimbo, Customary Land 
Law of T anzan ia . E ast A frican  L i te r a tu r e  Bureau, 1973, pp. 42 e t .s e q .
2 For f u r th e r  d isc u ss io n , see  pp. 358 e tm q  in f r a .
^ For th e  y e a r  1969, 't i^e t o t a l  p o p u la tio n  o f urban  a re as  was 1, 192,
116 o r 29*4 per cen t o f th e  t o t a l  p o p u la tio n . The co rrespond ing  
f ig u r e  f o r  1963/1961 was 715>256 o r 20*5 per cen t of th e  t o t a l  
p o p u la tio n . Thus by 19^9 th e  u rban  p o p u la tio n  had r i s e n  by 8 .9  
p er c e n t .  See Census of P o p u la tio n  1969 R eport. C e n tra l S t a t i s t i c a l  
O ff ic e , op. c i t . ,  p. 1.
The N atio n a l Housing A u th o rity  p u ts  f o r  example th e  p re sen t 
p o p u la tio n  o f u n a u th o rised  a re a s  f o r  Lusaka, th e  c a p i t a l ,  a t  26,300 
households. See Lusaka S i te s  and S e rv ice s  P ro je c t Vol. 1. p rep ared  
by th e  N a tio n a l Housing A u th o rity , J u ly  1973, p. 2 . 89 . C f. ,  pp. 2- 
46 -2 .56 . For a summary o f th e  s q u a t te r  p o p u la tio n  of Lusaka between 
1954 and 1^73 see T. Seymour "S q u a tte r  S ettlem en t and C lass  
R e la tio n s  in  Zambia11, Review of A frican  P o l i t i c a l  Economy, no. 3, 
M ay-October 1975> P* 71*
For an e a r l i e r  account o f o r ig in s  o f u n au th o rised  s e tt le m e n ts  
e i th e r  on Crown Land or p r iv a te ly  owned e s ta t e s ,  see NAZ/SED/NAT/209*
C f. ,  R eport of a S o il and Land Use Survey. C o p p erb e lt. N orthern  
R hodesia. Govt. P r in te r ,  Lusaka, 1956, pp. 128-129*
4 For the  Lusaka model o f th e se  schemes, see Lusaka S i te s  and S erv ices
P r o je c t ,  V ols. 1-5 p re p a red  by th e  N a tio n al Housing A u th o r ity ,Ju ly  1973*
The housing aspect of government p o lic y  i s  not pursued
because i t  would be beyond th e  scope of t h i s  th e s i s .
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a u th o r i ty , th e  l a t t e r  has in  tu rn  su b le t a l e s s e r  i n t e r e s t  
to  an occupant by a system th a t  has been known as th e  "Land. Record'*. 
The Land Record s t ip u la te s  th a t  i t  i s  a memorandum of an o ra l  
agreement between a lo c a l  a u th o r i ty  sind th e  occupant. The 
re la t io n s h ip  between th e  two i s  of a dual c h a ra c te r .  In  a d d itio n  
to  th a t  o f la n d lo rd  te n an t th e re  i s  a lso  a c r e d i to r  d eb to r r e la t io n ­
sh ip  in  th a t  th e  lo c a l  a u th o r i ty  p ro v ides a lo an  to  the  te n a n t to  
e re c t  a permanent f ix tu r e  (b u ild in g )  o f a s p e c if ie d  s tan d a rd  on th e  
lan d . In  as f a r  as  th e  la n d lo rd  te n a n t r e l a t io n  i s  concerned , which 
i s  th e  only one re le v a n t to  u s , th e  Land Record Card s t ip u la t e s ,  
i n t e r 1a lia»  th e  fo llo w in g  as th e  cond itions*
1. The owner paying th e  re n t  and o b serv ing  th e  
covenan ts h e r e in a f te r  c o n ta in ed  s h a l l  be 
e n t i t l e d  to  occupy th e  w ith in  ho ld ing  f o r  a 
minimum p e rio d  of TEU YEARS commencing • • • 
as a monthly te n a n t pu rsuan t to  th e  s a id  o ra l 
agreem ent.
2. The re n t  s h a ll  be th e  sum of • . . payable 
monthly in  advance o n .th e  f i r s t  o f every 
month and may be re v is e d  from tim e to  tim e 
by th e  lo c a l  a u th o r ity  upon g iv in g  n o tic e  to  
th e  owner.
This agreement was th e  su b jec t of in te r p r e ta t io n  as to  th e  
n a tu re  of th e  i n t e r e s t  in  M unicipal C ouncil o f Luanshva v .
JDaka.^ In  t h i s  c ase  th e  defendant was to  pay a monthly r e n ta l  o f 
K3 .7 0  payable in  advance, and under th e  s e rv ic e  scheme was to  
b u ild  a house on th e  p lo t ,  th e  su b jec t o f th e  agreem ent. The 
low er c o u rt found in  t h i s  arrangem ent a le a s e  f o r  a minimum p e rio d  
o f te n  y e a rs . On appeal G ardner, J . , in  a b r i e f  judgement re v e rs in g  
th e  low er court*  s ru l in g  held* MI  f in d  t h i s  to  be a monthly tenancy'*. 
Although no reaso n s  were g iven  by th e  le a rn e d  judge, i t  i s  f a i r  to  
assume th a t  he a r r iv e d  a t t h i s  co n c lu sio n  by making re fe re n c e  to  th e  
d u ra tio n  f o r  which re n t  i s  payable  — in  t h i s  case  a month, hence th e
 ^ 1970/mr No. CA/j; (unreported)
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m onthly tenancy . T h is  o f co u rse  i s  a p ro p er t e s t  to  apply in  
a l l  c a se s  where th e  d u ra tio n  o f th e  tenancy , in  th e  absence of
-j
any exp ress  agreement o r in d ic a t io n ,  i s  in  is su e . I t  must 
however, w ith  due r e s p e c t ,  be p o in te d  out th a t  a lthough  where 
th e re  i s  n o th in g  more th an  th e  re s e rv a tio n  o f a monthly r e n t ,  
th e  in fe re n c e  may be drawn th a t  th e re  i s  a monthly tenancy , 
such in fe re n c e  i s  not a v a ila b le  where th e  r e s e rv a tio n  of a 
monthly re n t  i s  fo llow ed  by p ro v is io n  in c o n s is te n t  w ith  a m onthly 
tenancy. In  th e  in s ta n t  c a se , th e  c o n d itio n  r e l a t in g  to  a minimum 
p e rio d  of te n  y e a r s ,  i t  i s  subm itted , i s  such a p ro v is io n  incon­
s i s t e n t  w ith  a monthly tenancy .
2
In  ^darns v . C a irn s  a w r i t te n  agreement was en te red  in to  
between th e  p l a i n t i f f  and th e  d e fe n d a n t 's  te n a n t f o r  th e  apparen t 
d u ra tio n  of th e  l e t t e r ' s  tenancy . The agreement was couched in  
th e  wordsi
I  s h a l l  be p le ase d  to  accep t you as te n an t f o r  th e  
b a r b e r 's  shop a t  the  r e n ta l  o f seven s h i l l in g s  p e r 
week, th e  re n t  not to  be r a is e d  d u ring  my p re sen t 
tenancy .
T h is  te n a n t ,  however, su rren d ered  h is  tenancy  to  th e  defendan t, 
th e  owner o f th e  p rem ises, long  b e fo re  th e  due d a te  o f e x p ira t io n . 
Thereupon th e  defendant sought to  tak e  p o ssess io n  of th e  prem ises 
due n o tic e , on th e  fo o tin g  o f  a weekly ten an cy , having been g iv en .
 ^ See R.E* M egany & H.W.R. Wade, The Law of Real P ro p e r ty .
(3 rd  e d .) ,  London, 1966, p. 643. C f. ,  W.J. W illiam s, H il l  and
Redman's Law of L andlord  and te n a n t . F o u rteen th  e d . , London,
1964, p. 40 .
2 (1901), 85 L .T . 10, C.A.
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The p l a i n t i f f  had expended some money on th e  prem ises on ta k in g  
th e  tenancy .
A ddressing h im se lf to  th e  is su e  o f d u ra tio n , Sm ith, M.R., 
re so lv ed  — " I f  th e re  was on ly  a  tenancy from week to  week, what 
would be th e  use o f  th e  l a s t  c lau se?  I t  would be u s e le s s ,  and 
y e t i t  i s  e x p re ss ly  s t ip u la te d  th a t  th e  r e n t  i s  n o t to  be r a is e d  
u n t i l  e x p ira tio n  o f  • • • then  tenancy . . .  I  th in k  lo ok ing  a t  
th e  ex p en d itu re  which th e  p l a i n t i f f  made, th e  p a r t i e s  d id  n o t
1
in te n d  th a t  th e re  should  be a  mere tenancy from week to  week".
S p e c if ic a l ly  dw elling  on th e  im p lic a tio n  th a t  the  non increm ent
in  r e n t  su g g es ts  th a t  th e  tenancy could  n o t be determ ined during
th e  tenancy d u ra tio n , W illiam , L . J . ,  b o ld ly  a s s e r te d :
I  would draw th e  in fe re n c e  from t h i s  agreement 
th a t  i t  was in ten d ed  th a t  th e  term o f  the  tenancy 
should  be u n t i l  th e  2kth  June 1901 ( th e  in ten d ed  
d a te  o f e x p ira tio n  o f  d e fe n d a n ts  te n a n t l e a s e ) .  • •
The reason  why I  am d isposed  to  take th a t  view i s  
th a t  th e  s t ip u la t io n  th a t  th e  r e n t  i s  n o t to  be r a is e d  
must n e c e s s a r i ly  mean in  law th a t  th e  le s s o r  w i l l  n o t 
determ ine the  p re se n t tenancy and c re a te  a  new one, 
and th e re fo re  n e c e s s a r i ly  im p lie s  a  prom ise n o t to  
determ ine th e  t e n a n c y . 2
The Land Record c o n d itio n  I  can be p u t on a s im ila r  fo o tin g  
as the  is su e  in  t h i s  c a se . That co n d itio n  prom ises a te n a n t th a t  
on r e n t  be ing  p a id  and a l l  o th e r  covenants be ing  o bserved , th e  
te n a n t s h a l l  be in  occupation  o f  any given p a rc e l o f  lan d  fo r  a 
p e rio d  o f te n  y e a r s . I f  t h i s  prom ise means an y th in g , i t  i s  t h a t ,  in  
th e  absence o f  any d e fa u lt  on the  t e n a n t 's  p a r t ,  th e  tenancy  cannot
 ^ a t p. 11
2 Ib id .
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be determ ined w ith in  a  p e rio d  o f  ten  y ears  from commencement.
This con clu sio n  i s  supported  by th e  f a c t  th a t  th e  te n a n t i s
expected  to  in c u r  ex p en d itu re  in  e re c t in g  a  house on th e  p rem ises.
S u re ly  t h i s  cou ld  n o t be expected  o f  a  monthly te n a n t .
With th e  passage o f the  Housing (S ta tu to ry  and Improvement)
1
Areas A ct, i t  would have been expected  th a t  a  d e f in i t io n  o f  the
in ten d ed  i n t e r e s t  in  th e  s i t e  and s e rv ic e  schemes would have been
p u t beyond doubt. R eg re ttab ly  t h i s  does n o t appear to  be th e
c a se . The Act c re a te s  S ta tu to ry  Housing and Improvement a re a s  w ith
r e g is t r a b le  i n t e r e s t s  to  a ssu re  s e c u r i ty  o f  te n u re . S i t e  and
s e rv ic e  schemes to g e th e r  w ith  what have h i th e r to  been known as
"Shanty compounds" f a l l  w ith in  th e  l a t t e r  ca teg o ry . By v i r tu e  o f
s .  37(1) th e  re sp o n s ib le  M in is te r  i s  empowered to  d e c la re  an a re a
w ith in  the  ju r i s d ic t io n  o f  a  c o u n c il to  be an improvement a re a . To
f a c i l i t a t e  r e g i s t r a t io n  o f a ss ig n a b le  i n t e r e s t s  in  th e se  a re a s  a t
th e  in s ta n c e  o f  the c o u n c il , th e  i n t e r e s t  d esig n a ted  " lic e n c e "  i s
c re a te d . The d e f in i t io n  o f  t h i s  i n t e r e s t  i s ,  however, u n s a t i s f a c to ry .
S . 39 a ttem p ts  to  d e fin e  i t .
fo rb id d in g  th e  occupation  o f  any lan d  w ithou t such l ic e n c e ,  s .
39(1) as m a te r ia l ly  r e le v a n t  d e c la re s :
No person  s h a l l  w ithou t a  l ic e n c e  is su e d  under th i s  
s e c t io n  and excep t in  accordance w ith  the  c o n d itio n s  
th e re o f ,  b u i ld ,  use . . .  any p iece  o r p a rc e l  o f  la n d .
P ro v id in g  fo r  the  maximum d u ra tio n  o f  the  occupancy l ic e n c e , su b sec tio n  
(3) say s:
S u b jec t to  th e  p ro v is io n s  o f th i s  Act every occupancy 
l ic e n c e  s h a l l  be v a l id  fo r  a  p e rio d  o f  n o t more than  
t h i r t y  y e a rs .
 ^ No. 30 o f 197^. Came in to  fo rce  on 1 s t June 1975* See S . I .  
No. 88 o f  1975.
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As to  th e  n a tu re  o f  th e  i n t e r e s t  in  th i s  l ic e n c e , su b se c tio n  (k)
p ro v id e s  in  broad term s:
The h o ld e r o f an occupancy l ic e n c e  s h a l l  have such 
r ig h t s  and o b lig a t io n s  in  r e s p e c t  o f th e  p iece  o r  
p a rc e l  o f  lan d  to  which th e  lic e n c e  r e l a t e s  and in  
r e s p e c t  o f any dw elling  o r o th e r  b u ild in g  e re c te d  
th e reo n  a s  may be p re s c r ib e d .
From th e  look  o f th e se  g e n e ra l p ro v is io n s  th e re  i s  n o th in g
expressed  to  in d ic a te  w hether i t  i s  a  lic e n c e  o r  le a se h o ld  type
o f  i n t e r e s t  which i s  con tem plated . In  o th e r  words, th e  p ro v is io n s
a re  such th a t  e i th e r  a  le a s e  o r l ic e n c e  can be g ran ted . I f
s e c u r i ty  o f  ten u re  i s  th e  theme o f th e  e x e rc is e , s u re ly  p ro sp e c tiv e
o ccu p ie rs  a re  e n t i t l e d  to  know, o r a t  l e a s t  p ro v is io n  must be made
fo r th o se  who ca re  to  know, what i t  i s  th a t  they  a re  a c tu a l ly
o b ta in in g .
By c o n tra s t  th e  i n t e r e s t  in ten d ed  to  be conveyed in  s ta tu to r y  
housing a re a s  i s  a  le a s e .  These a re as  once d ec la red  under th e  Act 
a re  what have been m unicipal c o u n c il housing e s ta t e s .  In  th ese  
a re a s  a  m unicipal c o u n c il may " l e t  to  any person  any p ie ce  o r 
p a rc e l  o f  lan d  fo r  such term  and on such co n d itio n s  as may be 
approved by th e  M in is te r" . The d u ra tio n  o f such an i n t e r e s t  
i s  n o t s p e c if ie d  b u t i t  i s  q u ite  ev id en t th a t  a  le a s e  i s  con tem plated . 
R eference to  th e  d u ra tio n  o f th e  i n t e r e s t  i s  co n ta in ed  in  th e
p ro h ib i t io n  o f c o u n c ils  from s e l l in g  o r conveying any fre e h o ld
2e s ta t e s .  I f  i t  i s  fre e h o ld  th a t  i s  p ro h ib i te d , then  i t  i s  a 
le a se h o ld  e s ta te  th a t  i s  in ten d ed .
1 See s .  5(1) (c ) o f  Act No. 50 o f 197^.
2
I b id .,  proviso ( i )  to s .  5(1)*
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The use o f th e  term  ’’occupancy l ic e n c e ” in  r e l a t io n  to  th e  
i n t e r e s t  in  improvement a re a s  i s  eq u a lly  u n fo r tu n a te  and i t  may 
w e ll be a  misnomer. In  s t r i c t  le g a l  p a rlan ce  " lic e n c e "  
im ports  th e  absence o f any e s ta te  or le g a l  i n t e r e s t  in  th e  
p ro p e rty  to  which i t  r e l a t e s ,  A lic e n c e  m erely "co n fe rs  a
2r i g h t  making th a t  law fu l which w ithou t i t  would be u n law fu l.
In  t h i s  a  lic e n c e  i s  d is t in g u is h a b le  from a le a se  o r  tenancy in
th a t  th e  l a t t e r  c re a te s  a  le g a l  e s ta te  in  th e  land  th e  essence o f
which i s  th a t  the  te n a n t i s  given the r ig h t  to  ex c lu s iv e
possession."^ These common law im p lic a tio n s  cannot l i g h t ly  be
ig no red  so long  as  th e  common law co n tin u es  to  be a  c a rd in a l
If
source o f  th e  Zambian law . With th e  s ta tu s  o f  a lic e n c e  under 
common law, i t  i s  subm itted  th a t  th e  occupancy lic e n c e  i s  
rev o cab le  a t  th e  w i l l  o f  the  S ta te  and th a t  i t s  on ly  p ro te c tio n  i s  
a g a in s t a  t r e s p a s s e r .  To th e  e x te n t ,  th e re fo re ,  th a t  Zambian 
l e g i s l a t i v e  enactm ents rem ain s i l e n t  o r vague and th e  common law 
rem ains a  re s id u a ry  system , common law p r in c ip le s  may be used to  
in t e r p r e t  them. S ince improvement a re a s  ( s i t e  and s e rv ic e  schemes) 
a re  o u ts id e  R eserves and T ru st lan d , th e  g e n e ra l law ( a term  which 
a lso  in c lu d e s  common law) r a th e r  th an  custom ary law i s  in ten d ed  to  
apply  to  them.
With th e  la ck  o f c l a r i t y  in  th e  d e f in i t io n  o f t h i s  occupancy 
lic e n c e  on ly  p ra c t ic e  in  the  g ra n t o f  such r ig h t s  can determ ine 
the  n a tu re  o f th e  i n t e r e s t  d e s ire d  to  be conveyed. . „
1
See W.J. W illiam s, H i l l  and Redman’s Law o f  Landlord and 
Tenant, op, c i t . ,  p . l£ .
2 I b id .
^ Ib id ^ i P* 12. C f. ,  R.E. Megarry and H.W.R. Wade, The Law o f 
R eal P ro p e r ty ,o p . c i t . ,  p . 62k,
See E n g lish  Law (E x ten t o f A p p lica tio n ) A ct, cap . k,  R evised Laws.
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I f  th e  p re sc r ib e d  form o f  conveyance contem plated  by s .  39(*0 
i s  an y th ing  l ik e  th e  Land Record, i t  i s  w e ll to  emphasize h e re  
th e  o b s c u r ity  o f  th e  in ten d ed  i n t e r e s t  under th a t  system n o t­
w ith s tan d in g  th e  High C ourt d e c is io n  in  Daka’s  ca se . I t  on ly  
rem ains to  sug g est th a t  th e  e n tru s te d  a u th o r i ty  when g ra n tin g  
th e  occupancy l ic e n c e  take  no te  o f  th e  p o te n t ia l  u n c e r ta in ty  in  
th e  law and r e d r a f t  th e  Land Record card  ( i f  t h i s  i s  th e  in ten d ed  
p re sc r ib e d  form) to  correspond to  the  d e s ire d  i n t e r e s t  in  th e  
l ic e n c e .  I t  i s  f u r th e r  su g g ested , a s  th e  occupancy lic e n c e  
p u rp o r ts  prim a f a c ie  to  be a  l ic e n c e , to  n o te  th a t  the  essence  o f
a lic e n c e  i s  to  g ra n t a  mere r i g h t  to  occupy prem ises w hile  th e
1
g ra n to r  rem ains in  g en e ra l c o n tro l  o f  the  p ro p e r ty . I t  may w e ll 
be th a t  a  l ic e n c e  i s  d e l ib e r a te ly  d e s ire d  as a  tem porary s o lu t io n  
in  g ra n tin g  th e  occu p ie r p ro te c t io n  a g a in s t  a  t r e s p a s s e r ,  e .g .  
an o th er s q u a t te r .  This arrangem ent would a lso  have th e  advantage 
o f  f l e x i b i l i t y  in  th a t  i f  and when th e  scheme needs m o d if ic a tio n , 
e x is t in g  r ig h t s  would e a s i ly  be e x tin g u ish ed . But i f  th e  in fe re n c e  
can be drawn th a t  th e  theme o f th e  s i t e  and s e rv ic e  scheme i s  to  
p rov ide  s e c u r i ty  o f  te n u re , then  i t  must be doubted th a t  th i s  could  
be th e  d e s ire d  end i f  th e  house owner i s  denied  th a t  much d e s ire d  
ex c lu s iv e  p o sse ss io n  in h e re n t in  home ow nership.
1 See R.E. Megarry and H.W.R. Wade, The Law o f R eal P ro p e r ty , 
op. c i t . ,  p . 62^. For an e la b o ra te  d i s t in c t io n  between a 
le a se  and a  l ic e n c e , see  W.J. W illiam s, H i l l  and Redman1s 
Law o f Landlord and T enant, op. c i t . ,  p . 12. C f. ,
C h ilu fya  v . C ity  C ouncil o f  K itw e, S .J .Z . No. 8 o f  1967i 
66 a t  pp. 70-71 (H .C .)•
362
B. The f i r s t  decade o f th e  c o lo n ia l  h e r i ta g e :  1964-1974
W ith th e  in te n t io n  o f  r e ta in in g  th e  s ta tu s  quo the  Zambia 
(S ta te  Lands and R eserves) O rder 1964, coming in to  fo rc e  
im m ediately b e fo re  th e  24 th  O ctober 1964, v e s te d  bo th  what was 
p re v io u s ly  c a l le d  Crown lan d  and n a tiv e  re s e rv e s  in  the  P re s id e n t 
re c o g n is in g  a t  the  same tim e th a t  a l l  e s t a t e s ,  r ig h t s  and 
in t e r e s t s  c re a te d  and d isposed  p u rsu an t to  th e  1928 Order in  
C ouncil ’’s h a l l  co n tinue  to  have the  same v a l id i t y  a s  they  had 
b e fo re  . . The Zambia (T ru s t Land) Order 1964, on th e
o th e r  hand, v e s te d  the  form er n a t iv e  t r u s t  lan d  in  th e  P re s id e n t ,  
acknowledging in  th e  same language th e  v a l id i ty  o f  a l l  e s t a t e s ,  
r ig h t s  and i n t e r e s t s  c re a te d  and d isposed^pursuan t to  the  N ative
p
T ru st Land O rder in  C ouncil 1947*
The p rev io u s  R eserves and T ru st Land O rders in  C ouncil were
n o t revoked and t h e i r  con tinued  o p e ra tio n  re c e iv e d  the  sa n c tio n  o f
th e  Zambia Independence O rder, 1964, th e  in s tru m en t p ro v id in g  fo r
th e  e s tab lish m en t o f  th e  new R epub lic , when i t  d ec la red :
• • • th e  e x is t in g  laws s h a l l ,  n o tw ith s tan d in g  
th e  rev o c a tio n  o f th e  e x is t in g  O rders o r th e  
e s tab lish m en t o f  a  R epublic in  Zambia, con tinue  
in  fo rce  a f t e r  th e  cotomencement o f t h i s  Order 
a s  i f  they  had been made in  pursuance o f  th i s  
O rd e r,3
The Zambia Independence Act e q u a lly  p rov ided  fo r  the  
con tinued  o p e ra tio n  o f  e x is t in g  law n o tw ith s tan d in g  the  change
'I
See bs . 3-5» S ta te  Lands, R eserves and T ru st Land O rders ,
Appendix 5i (1965 e d ,)
2
I b id , , s s ,  3 and 4,
^  S ee  s ,  4 (1 ) .
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in  th e  c o n s t i tu t io n a l  s t a t u s .  The Act p rov ided  in  s . 9:
Her M ajesty  may by O rder in  C ouncil make such 
a d a p ta tio n s  in  any Act o f  P a rliam en t passed  
b e fo re  t h i s  A ct, o r in  any in s tru m en t made o r 
hav ing  e f f e c t  under any such A ct, as  appear to  
Her n ecessa ry  o r exped ien t in  consequence o f  the  
change in  the  s ta tu s  o f  N orthern  Rhodesia tak in g  
e f f e c t  on th e  appo in ted  day.
P u rsu a n t to  t h i s  a u th o r i ty ,  nom enclature m o d if ic a tio n  to  the
R eserves and T ru s t Land O rders have been e f fe c te d  in  accord  w ith
th e  agreem ent reached  a t  th e  Independence Conference th a t  such
lan d s  shou ld  v e s t  in  the  P re s id e n t who stepped  in to  th e  shoes o f
2th e  S e c re ta ry  o f  S ta te ,
Thus th e  c a te g o r ie s  o f lan d  and th e  i n t e r e s t s  th e re in  were
th e  same a s  b e fo re  Independence, The a c q u is i t io n  o f  p o l i t i c a l
so v e re ig n ty  by ind igenous p eo p le , however, brought w ith  i t  new
a s p i r a t io n s  demanding a  new modus operandi fo r  th e  d i s t r ib u t io n
and enjoyment o f  th e  c o u n try 's  re so u rc e s ; because lan d  was
reg a rd ed  as  th e  most im p o rtan t o f  those  re so u rc e s  th e re  was need
to  fo cu s  a t te n t io n  on th e  system  o f  land  te n u re . P e o p le 's
e x p e c ta tio n s , however, were n a tu r a l ly  ahead o f th e  means to
ta c k le  th e  new assignm ent. Assuming a  p o lic y  had a lre ad y
been in  th e  making, a  bew ildered  Mr C hilim boyi, a  member o f th e
O p p o sitio n  in  th e  N a tio n a l Assembly, p re ssed  fo r  an e la b o ra tio n
o f th i s  p o lic y  when he q u e ried , "At th e  moment I  would l ik e  to
3
know what the  c o n d itio n  o f lan d  i s  up to  d a te " . The M in is te r
re s p o n s ib le  fo r  Land and N a tu ra l Resources p o l i t e ly  conceded th a t
no change had taken  p lace  s in c e  independence, th e  on ly  change being  
kin  nom enclatu re . This re p ly  provoked an o th er member o f the
 ^ See s .  2 (1 ) .
2 See R eport o f  the N orthern  Rhodesia Independence C onference, 
196^, Cmnd. 2365 . Annex C.
^ See N.A. D ebates, 5 th  August 1965* s e s s io n  13th  Ju ly -22nd  
September 1965* C o ls. 5^9-550.
L
I b id . . c o l .  77^*
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O p p o sitio n , Mr W alubita, to  charge th a t  th e  r e te n t io n  o f
c o lo n ia l  lan d  p o l ic ie s  was n o t c o n s is te n t  w ith  th e  a s p ir a t io n s
o f an independent R epub lic . E la b o ra tin g  on what he had in  mind he
proceeded to  su g g es t, ’’The change should  come so th a t  th e  people
1
w i l l  have t h e i r  lan d  a s  they  used to ” .
What appears to  have been su ggested  was f r e e  a c q u is i t io n  o f
land  w ithou t a  cash  c o n s id e ra tio n . I t  was o f  course  n o t in  th e
hands o f  the  O pposition  to  decide  on p o lic y . Resentm ent,
however, fo r  t r e a t in g  lan d  a s  a  s a le a b le  commodity seems to  have
a lso  a f fe c te d  government th in k in g  and was r e f le c te d  in  subsequent
u tte ra n c e s  by th e  M in is te r  o f  S ta te  fo r  Land S e ttle m e n t. R eacting
a g a in s t  views being  exp ressed  r e l a t i n g  to  s a le s  o f la n d , he
rem arked: "But I  o b je c t to  the  views . . .  to  tu rn  our lan d  in to
a  m arket which, in  f a c t ,  th e  lan d  as  we know i t ,  land  / s i c 7  i s
th e  n a t io n a l  a s s e t  and must be re sp e c te d  and be p ro te c te d  p ro p e rly  • • •
Government should  tak e  every  p re c a u tio n  to  see the  lan d  o f  the  
2people  p ro te c te d ” .
I t  was n o t c le a r  u n t i l  then  w hether Government th in k in g  was 
p r im a ri ly  concerned w ith  th e  r e s t r i c t i o n  o f  lan d  a l ie n a t io n .  The 
lan d  q u estio n  was too cumbersome to  be d isposed  o f by a b ru p t 
u t te ra n c e s , and the  P re s id e n t c a s t  some l ig h t  on th e  lan d  is su e  
in  an e a r l i e r  ad d ress  to  th e  N a tio n a l Assembly when he re v e a le d  th a t  a
1 See N.A. Debates, 11th August 1965? session 13th July- 
22 September 1965, cols. 799-800*.
2
See N.A. D ebates, 9 th  Aug. 1966, s e s s io n  20 th  Ju ly -2 3 rd  
S ep t. 1966, c o ls .  521-522.
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Commission had been s e t  up to  examine a l l  a sp e c ts  o f lan d  law,
and th a t  government in ten d ed  " to  in tro d u ce  in  th e  n ear fu tu re
m easures n ecessa ry  to  b r in g  land  p o lic y  in to  l in e  w ith  th e  needs
o f our c o u n try .” The vagueness o f th i s  announcement, however,
in v i te d  c r i t ic i s m  from Mr B urnside, a  member o f th e  O p p o sitio n ,
when he observed: ” , • • i t  does n o t ex p la in  what th e  p o lic y  i s .
The needs o f our coun try  a re  som ething which we here  argue day
a f t e r  day in  t h i s  House. Honourable members seem to  have con-
2f l i c t i n g  views as  to  what the  needs o f  our coun try  a r e ” .
This o b se rv a tio n  underscored  the  la ck  o f  p o lic y  b u t i t  was 
u n r e a l i s t i c  to  c r i t i c i z e  la c k  o f  e la b o ra tio n  o f  d e t a i l  a s  th e  
p o lic y  fo rm u la tio n  v i s - a - v i s  th e  needs o f  the  coun try  cou ld  n o t 
p recede  an enqu iry  upon which th e  p o lic y  was p u rp o rted ly  to  be 
based . The Land Commission, appo in ted  in  1965 to  ad v ise  the  
C abinet Land P o lic y  Committee, was .re a d y  by mid August 1967*
D esp ite  government r e l ia n c e  p laced  on th i s  Report fo r  i t s  p o lic y , 
th e re  has to  d a te  never been any ex p ress  in d ic a t io n  w hether th e  
R eport was accep ted  o r n o t .  Hence th e  R eport has never even 
been p u b lish ed .
The Commission's membership c o n s is te d  o f  A.A. Johnson (as  
chairm an), W.T. McClain (a  U n iv e rs ity  law l e c t u r e r ) ,  and J .L . 
Kazoka (th en  Commissioner o f  L ands). The Commission was charged 
to  review  a l l  m a tte rs  p e r ta in in g  to  land  p o lic y  and a d m in is tra tio n .
See P r e s id e n t 's  ad d ress  in  N.A. D ebates, 8th  March 1966 , 
s e s s io n  8 th  March-6th  A p ril 1966 , c o l .  33 •
^ I b i d . , 23rd March, 1966, c o l .  615*
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T his assignm ent invo lved  bo th  r u r a l  and urban la n d . In  i t s  
ta s k  th e  Commission was a s s i s te d  by p ro v in c ia l  working 
com m ittees, e s ta b lis h e d  to  g a th e r  lo c a l  v iew s. The re s p e c tiv e  
com m ittees (excep t fo r  W estern p rov ince  where none was con­
s t i t u t e d )  c o n s is te d  o f  a  lo c a l  c h ie f  conversan t w ith  custom ary 
land  law and p r a c t ic e ;  a  re p re s e n ta t iv e  from th e  r u r a l  c o u n c il;  
a town c le rk  o r s e c re ta ry  o f  a  town co u n c il re p re se n tin g  urban 
i n t e r e s t s ;  and a  r e s id e n t  m in is te r  re sp o n s ib le  fo r  th e  p ro v in ce .
The Commission made i t s  v a rio u s  recommendations which a l l  c e n tre d  
on one c e n tr a l  a u th o r i ty  in  land  a d m in is tra tio n . In  th i s  th e
Commission was s u b s ta n t ia l ly  supported  by s ill p ro v in c ia l  com m ittees
2excep t fo r  the  Luapula p rov ince  com m ittee. The Luapula p rov ince  
committee f e l t  th a t  n o th ing  should  be done which should  endanger 
r ig h t s  o f  people under custom ary law . With t h i s  q u a l i f ic a t io n  
t h i s  committee jo in e d  a l l  o th e r  p ro v in c ia l  com m ittees in  supp­
o r tin g  the view th a t  land  under custom ary law should  be made more 
a v a ila b le  fo r  developm ent.
On the  q u estio n  o f  law reform  th e  com m ittees l e f t  t h i s  to  th e  
Commission. The Commission appended to  i t s  R eport a  d r a f t  b i l l  
on P ro p erty  and Conveyancing which James has c a l le d  ”a  renumbered 
v e rs io n  o f th e  1925 E n g lish  Law o f  P ro p erty  A ct, w ith  i t s  emphasis 
on p ro te c t in g  p le n a ry  powers o f  th e  fee  sim ple owner” .^  This m ight
See c h ap te r 7» R eport o f  the  Land Commission, Aug. 1967» Lusaka.
2
I b i d . , ,  c h ap te r k,
3
See R.W. James, ’’Mulungushi Land Reform P ro p o sa ls  -  
Zambia” , E .A .L .R ., V ol. *f, No. 2 , 1971 a t  p . 127.
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w ell be th e  reason  why Government re c e iv e d  th e  Commission’ s 
R eport w ith  mixed f e e l in g s .  James has ex p la in ed  th e  Commission’ s 
r e l ia n c e  on th e  E n g lish  law  of r e a l  p ro p e rty  as being  due to  th e  
f a c t  th a t  th e  members ’’were a l l  t r a in e d  in  Anglo American law ,
-j
w ith  l i t t l e  o r no knowledge of developm ents on t h i s  C o n tin en t”.
On t h i s  b a s is ,  he in d ic ts  th e  Commission’ s R eport as being  a 
document la c k in g  im ag ina tion . McClain, one of th e  members o f th e  
Commission, concedes to  th e  c r i t i c i s m  on la c k  o f im ag ina tion .
A ccepting th a t  th e  Commission ex ten s iv e ly  r e l i e d  on Ekiglish la n d  
law , he d en ies , n e v e r th e le s s , th a t  t h i s  i s  due to  th e  le g a l  
educa tion  of th e  members ”o r t h e i r  devotion  to  E n g lish  law” .
He a t t r i b u t e s  th e  Commission’ s handicap t o ' t h e  u n c e r ta in ty  about 
fundam ental p o l ic ie s  which th e  new Zambia government in ten d ed  to  
fo llo w ”*2
On r e c e ip t  o f th e  Commission’ s recommendations, a l l  subsequent 
q u estio n s  concern ing  la n d  r a is e d  in  th e  N a tio n a l Assembly were 
d e fe rre d  by government on th e  prem ise th a t  th e  Report was under 
rev iew .^  S u rp r is in g ly  though, d e sp ite  governm ent’ s s i le n c e  on th e  
R eport, th re e  y e a rs  l a t e r  th e  governm ent’ s d e c is io n  to  a s s im ila te  
la n d s  in  th e  form er B aro tse lan d  to  th e  s ta tu s  o f re se rv e s  i s  con­
s i s t e n t  w ith  th e  Land Commission’ s recom m endations.^ T h is  be ing  
a rem arkable p o l i t i c a l  move w ith in  t h i s  p e rio d  o f p o lic y  review , 
we need to  look  a t  i t  in  more d e ta i l .
1 See R.W. James, "Mulungushi Land Reform P ro p o sa ls  -  Zambia”.
E.A.L.R. op. c i t . ,  a t p. 127.
2 See W.T. M cClain, Legal A spects o f Housing and P lann ing  in  Lusaka
(unpub lished  p a p e rs ty p e sc r ip t 40pp*) a t p .4*
3
See N.A. D ebates, 6th  March 1968, se ss io n  23rd Jan u a ry -4 th  A pril
1968, c o l .  720 and 1646- 1647*
^ See Report of the Land Commission, op. c i t . ,  p. 161.
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( i )  S ta tu s  o f  la n d  in  W estern P rovince as R eserves
As w il l  have been g a th e red  from c h a p te r  1, B aro tse lan d , as 
i t  then  was, had a sp e c ia l s ta tu s  w ith in  th e  B r i t i s h  P r o te c to ra te  o f 
N orthern  R hodesia. In  m a tte rs  a f f e c t in g  la n d  i t  was not a f fe c te d  
by th e  R eserves and T ru s t Land O rders in  C ouncil. A ll th e  la n d s  
com prised in  B aro tse lan d  were re se rv e d  f o r  th e  L itunga  ( th e  L ozi 
k in g ) and th e  L ozi people. In  p ra c t ic e  in  th e  e x e rc ise  and 
enjoyment of la n d  r ig h t s ,  th e  L ozi do not seem to  have been any 
d i f f e r e n t  from th e  r e s t  o f th e  t e r r i t o r y  as they  were eq u a lly  
su b jec t to  t h e i r  custom aiy law s. The only  d i s t in c t io n ,  however, 
was th a t  n e i th e r  th e  N orthern  Rhodesia Government nor th e  C o lo n ia l 
O ffice  co u ld  l e g i s l a t e  o r g e t invo lved  in  m a tte rs  p e r ta in in g  to  
Lozi lan d . O v era ll power over Lozi la n d  la y  in  th e  L itunga.
S h o rtly  b e fo re  Independence as th e  in s tru m en ts  of power were 
being  t r a n s f e r r e d ,  i t  was f e l t  th a t  p ro v is io n  should  be made to  
r e ta in  th e  s ta tu s  quo in  reg a rd  to  th e  la n d  is su e  in  W estern 
P rovince w ith in  th e  u n ita ry  form of government of independent 
Zambia. T h is was achieved by th e  B aro tse  Agreement o f 1964 
n e g o tia te d  and e n te red  in to  by th e  succeeding Zambian government, 
o f one p a r t ,  and th e  L itu n g a  of the  o th e r .
In  re g a rd  to  la n d , c la u se  5 ( 1) o f th e  Agreement r e f e r s  to  
arrangem ents co n ta in ed  in  th e  annex th e re to ,  th e  im port of which 
c la u se  5(2) s ta te d !  " In  p a r t i c u la r ,  th e  L itu n g a  of B aro tse lan d  and 
h is  C ouncil s h a l l  co n tin u e  to  have powers h i th e r to  enjoyed by them 
in  re sp ec t o f la n d  m a tte rs  under custom aiy law ". The arrangem ents 
r e f e r r e d  to  in  c la u se  5(1) which were to  have e f f e c t  a re  s p e l t  out 
in  c la u se  4(b) o f the  annex. C lause 4(b) provided! "The L itunga  
and N ational C ouncil of B aro tse lan d  w il l  be charged  w ith  th e  
r e s p o n s ib i l i ty  f o r  ad m in is te r in g  B aro tse  custom aiy la n d  law  w ith in  
B aro tse lan d " . The n a tu re  of t h i s  r e s p o n s ib i l i ty  i s  more e la b o ra te ly
1 Cmd. 2366.
369
expounded in  c la u s e  4(3) which e n tru s te d  th e  L itu n g a  in  c o n su lt­
a tio n  w ith  h is  C ouncil to  make law s f o r  B aro tse lan d  in  r e l a t io n ,  
i n t e r ‘a l i a * to  th e  fo llo w in g  m a tte rs !
(g) lan d ;
(h) f o r e s t s ;
( j )  f is h in g ;
(k) c o n tro l o f hun ting ;
(1) game p re se rv a tio n ;
(m) c o n tro l of bush f i r e s ;  and
(q.) r e s e rv a tio n  of t r e e s  f o r  canoes*
To th e  e x te n t th a t  th e  Zambian government was o b lig ed  to
honour t h i s  Agreement two p e c u lia r  and ap p a ren tly  c o n f l ic t in g
c la u se s  were p rov ided . C lause B, mandatory in  i t s  im port, s ta ted *
The Government o f th e  R epublic of Zambia s h a l l  
take  such s te p s  as may be necessary  to  ensure  
th a t  th e  law s fo r  th e  tim e being  in  fo rc e  in  
th e  Republic a re  not in c o n s is te n t w ith  th e  
p ro v is io n s  o f t h i s  Agreement.
C lause 3 in  th e  annex of th e  arrangem ents to  ta k e  e f f e c t ,  on th e
o th e r  hand, d id  not impose any such mandatory o b lig a t io n s  on th e
Zambian government. As m a te r ia l ly  re le v a n t  th e  c la u se  s t a t e s ,
very  l ib e r a l ly !
. . .  So f a r  as la n d  i s  concerned, ap a rt from 
co n firm a tio n  of wide powers to  th e  L itu n g a  over 
custom ary m a tte rs , th e  p o s i t io n  i s  as fo llo w s .
( l )  The . . .  Government does not w ish to  
derogate  from afly o f th e  powers e x e rc ise d  by th e  
L itu n g a  and C ouncil in  re sp e c t of lan d  m a tte rs  
under custom aiy law and p ra c tic e *
As w il l  be observed , t h i s  i s  a mere d e c la ra tio n  of in te n t  on th e
p a r t  o f th e  government not to  derogate  from what i t  has accep ted .
Under t h i s  c la u s e  i t  seems f a i r  to  suggest th a t  th e  government
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co u ld  derogate  from i t s  accep tance i f  i t  so w ished. But w h ile  
under c la u se  8 th e  government undertook to  ensure  th a t  e x is t in g  
law s were not in c o n s is te n t  w ith  th e  Agreement, i t  i s  suggested  
th a t  to  g iv e  sense to  th e  c o n tra c tu a l  document, th e  government 
co u ld  not a t  th e  same tim e in  c o n s is te n cy  w ith  th a t  u n d e rtak in g  
l e g i s l a t e  to  th e  c o n tra ry . However, an o th er flaw  in  th e  Agreement 
which appears d i f f i c u l t  to  cu re  i s  th e  absence of any enforcem ent 
p ro v is io n . C laiise 9, th e  only  re le v a n t p ro v is io n  in  t h i s  re g a rd , 
m erely pe rm its  e i th e r  p a r ty  to  th e  Agreement to  r e f e r  any m a tte r  
o f in te r p r e ta t io n  to  th e  High C o u rt, which would only  ren d e r an 
adv iso ry  op in ion  and no more.
The Zambian government in  an attem pt to  ach ieve u n ifo rm ity  
in  th e  tre a tm e n t o f la n d  in  a l l  p a r ts  of th e  R epublic , has by th e
A
W estern P rovince (Land and M isce llaneous P ro v is io n s )  A ct, v e s te d  
a l l  th e  la n d  and in te r e s t s  th e r e in  in  W estern Prov ince in  th e  
P re s id e n t as re se rv e  lan d  under th e  Zambia (S ta te  Lands & R eserves) 
O rders. Thus la n d  in  th e  W estern Province i s  now on p a r w ith  any 
o th e r  re se rv e  in  th e  coun try .
In  lo o k in g  a t t h i s  Act two im portan t poinie emerge * (a) th e
qu estio n  of the v a l id i ty  o f th e  Act; and (b) the e f f e c t  th ereof.
As to ( a ) ,  in  view of c la u se  8 of the Agreement and our subm ission 
th a t  c la u se  3 cannot deroga te  therefrom  we may proceed  on th e  prem ise 
th a t  th e  Act i s  a u n i l a t e r a l  abrogation o f th e  Agreement. We may 
now ask th e re fo re  w hether t h i s  ab ro g a tio n  ren d e rs  th e  Act in v a l id .
* Wo. 47 of 1970* 2 of th e  Act provides* ’’A ll la n d  in  th e
W estern Prov ince i s  hereby v e s te d  in  th e  P re s id e n t as a R eserve 
w ith in  th e  meaning o f lan d  under th e  Zambia (S ta te  Lands and 
R eserves) O rders, 1928 to  1964H*
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It is pertinent to indicate here that legislative powers of the
Republic vest in the Zambian Parliament and an Act of Parliament
2
is valid save only as is inconsistent with the Constitution.
It is therefore to the Republican Constitution we must look for 
the validity of this Act. The relevant provision is that which 
deals with the protection of property from deprivation without 
compensation. On this point the Constitution is clear. The 
taking of property such as by vesting is expressly allowed if it 
is Mfor the purpose of the administration . . .  of such property 
• • • by the President in implementation . . .  of a policy 
designed to ensure that the statute law . • • relating to or 
affecting • • • land . . .  enjoyed by Chiefs and persons claiming 
through or under them shall apply with substantial uniformity 
throughout Zambia*’.^
In view of this Constitutional base upon which the Act must 
stand or fall, it can hardly be doubted that the Act in issue is 
valid. If any remedy were sought, it would certainly not be from 
provisions of the Constitution; and equally it is doubtful that 
the Agreement provides one, even implicitly.
 ^ See s. 63, Constitution of Zambia, Act No. 27 of 1973.
2
See Feliya Kachasu v. Att. Gen.. S.J.Z. No. 10 of 1969 (H.C.) 
where an allegation of violation of a fundamental right pursuant 
to the Education Act, Blagden, C.J., held that the Act did not 
derogate from the provisions of the Constitution. Cf., B.O. 
Nwabueze, Presidentialism in Commonwealth Africa. London, 1974, 
pp. 170-171.
See s. 18(2)(y), Constitution of Zambia as amended by 
Constitution (Amendment,) Act, 1970 (No. 44). The Northern Rhodesia 
(Constitution) Order-in-Oouncil 1963 (S.I. No. 2088) has since been 
superseded. S.112 of this Order protected the rights of Litunga 
and people of Barotseland. This was the last time during the 
Colonial period that the said rights were again protected.
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Accepting that the Act is valid, and there has to date been 
no challenge, this leads us to (b) —  the effect the Act has. 
Obviously it is the conversion of Lozi land into reserves, as 
the Act says. This, however, does not reveal much. In vesting 
the land in Western Province in the President, the inescapable 
suggestion is that some person or persons have been divested of 
their title. This person or these persons can only be the Litunga 
and the Lozi people. As for the Litunga, the suggestion that he 
has been divested of title can only stand on the assumption that 
he was the ultimate owner of Lozi land. We need not go too 
deeply into Lozi land tenure beyond observing that this assumption 
needs qualification. It suffices to indicate that Gluckman, the 
authority on this topic, suggests that an individual could own 
land independently of the Litunga. The effect of the Act, 
however, is quite evidently to remove the power of
the Litunga to regulate land use as reserves fall within the 
domain of legislative regulation to the extent that specific 
Acts have been made applicable.
As for the Lozi people, the vesting of their land in the 
President apparently divests them of their individual titles. 
Although in strict theory this is the import of the vesting Order, 
in practice it is hard to conceive how the President's title can
1
See M. Gluckman, Essays on Lozi Land and Royal Property.
Rhodes Livingstone Papers Wo. 10, pp. 13 et sea.
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be inconsistent with individual rights in land since reserves are
a creation of a land interest *for the sole and exclusive use of
the natives of Zambia1. The President by virtue of his title, in 
law or practice, it is submitted, cannot exercise that title 
inconsistently with individual rights in land. In other words 
this title is subject to the subsisting customary practices of the 
Lozi people like in other places. To this extent the alteration 
in the status of Lozi land hardly suggests any radical departure 
in policy. What it does suggest is an ultimate title in the President.
After this notable government attempt to obtain uniformity
in the status of land, further developments of policy continue to 
emerge without any indication of systematic treatment of the matter. 
The whole land question appears to have been tackled on a piecemeal 
and ad hoc basis. Every issue that attracted immediate attention 
was disposed of on that basis.
In this context absentee landlords were singled out and 
precipitated the passage of the LandsAcquisition Act, the intent of 
which was made clear by the Minister of Land and Natural Resources, Mr. 
Kalulu. On an occasion in the National Assembly after the passage of 
the Act, he declaredi "We will spare no time in making sure that the 
teeth of that Act are put to use . . .  It is evil to live in a 
countiy where parcels of land are possessed by absentee landowners 
living like dogs in a manger • . • the sooner this exercise was 
done, the better". An appraisal of this Act must, however, be
See N.A. Debates, 26th Februaiy 1970, session 7th January- 
25th March 1970, cols. 1625-1626.
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postponed to a more suitable chapter on the legislative control
■j
of land use.
A more significant incident of this period to which we may 
address ourselves now is the institution of the Leadership Code.
This has revealed the Party thinking and has been the tool of its 
implementation in so far as political life has had a bearing on 
land matters.
(ii) The Leadership Code
After much political thought had been given to the subject
2in the late 1960s, the Leadership Code was granted statutory force 
to regulate acquisition of property interests on the part of those 
designated as leaders. A "leader” as defined by the Code is a 
holder of a specified office, which virtually includes anybody in 
the public service in receipt of a minimum annual income of K2,500.
The private sector is therefore exempt.^ Considering that the 
latter has diminished with successive State control of most 
organisations, it can be appreciated that the definition is far 
reaching.
In relation to the ownership of land, or any interest therein 
or indeed any income arising from such ownership, there are restrict­
ions imposed on such leaders. The following are the statutory norms
<4
See chapter 8^ infra.
 ^See Part IV of the Constitution and S.I. No. 108 of 1974
embodying the Leadership Code. For the Tanzanian Code which is 
similar in its import, see the Arusha Declaration, 5th Feb. 1967 
in J.K. Nyerere, U.iamaa-Essavs on Socialism. Oxford University 
Press, 1968, pp. 35-36. For the implementation of the Code to 
the various categories of Leaders, see B.O. Nwabueze, President­
ial ism in Commonwealth Africa, op. cit., pp. 380-381.
3
See reg. 2 and first schedule of the Code.
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o f p ro h ib itio n *  ^
(a ) a le a d e r  who i s  a c i t i z e n  o f Zambia s h a l l  no t be 
e n t i t l e d  to  own o r occupy any la n d  o r o th e r  r e a l  p ro p e rty  
w hatsoever o u ts id e  Zambia;
(b) a le a d e r  s h a l l  no t own o r occupy la n d  exceeding te n  
h e c ta re s  on which h is  dw elling  house i s  or i s  to  be s i tu a te ;  
and
(c ) a le a d e r  s h a l l  no t l e t  h is  dw elling  house u n le ss  he i s  
t r a n s f e r r e d  from th e  p la ce  where such house i s  s i tu a te .
A le a d e r  can , however, r e t a in  h is  ownership of lan d  and any
b e n e f i ts  d e r iv in g  therefrom  i f  he e le c ts  no t to  re c e iv e  a s a la iy
in  re sp ec t of a s p e c if ie d  o f f ic e  or o f f ic e s  of which he i s  th e  
2h o ld e r. Compliance w ith  th e  Code i s  mandatory and en fo rceab le
ag a in s t a d e fa u lt in g  le a d e r .
Thus where a le a d e r  o p ts  to  r e ta in  h is  o f f ic e ,  he must
d ispose  of any p ro p e rty  acq u ired  o u ts id e  th e  l im i t s  o f th e  Code
w ith in  a s p e c if ie d  p e rio d  to  a person o th e r  th an  h is  spouse o r 
3
c h i ld .  On f a i l u r e  to  observe th e  term s o f t h i s  o rd e r, th e  le a d e r
s h a l l  v aca te  h is  o f f ic e  once a l le g a t io n s  o f  b reach  o f the  Code a re
4
proven o r adm itted .
In  reg a rd  to  i t s  e f f ic a c y , th e  Code in v i te s  a number of 
o b se rv a tio n s . F i r s t l y  in  r e g u la t in g  th e  ownership of lan d , th e
 ^ See re g . 4 o f th e  Code.
2 I b i d . « re g . 5*
 ^ Ibi^_> peg . 10*
^ I b i d . ,r e g s .  11(1) and 13(2).
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Code excepts land tinder customary law (Reserves and Trust Land) 
from its provisions.^ In this omission and exception, the Code 
must be defeating whatever purpose it intends to achieve in respect 
of the other category of land. If in the contemplation of the 
Code amassing of parcels of land is an evil, it certainly could 
not be a lesser evil in Reserves and Trust land. Secondly, in 
allowing ownership where a leader opts not to receive a salary from 
his office, it is doubtful that efficiency in the occupation of 
the office can be guaranteed where there is an absolute lack of 
incentive. This is so because where a leader would derive an 
income from the ownership of land, he is prohibited to be in 
receipt of another income from his office. It would have been a 
more meaningful rule that a leader should vacate his office in 
all instances where he opts to retain his ownership. This would 
avoid the necessary conflict between attending to a source of 
income and management of affairs of an office from which there can 
be no income. And thirdly in the effective implementation of the 
Code, it appears doubtful that there could ever be adequate 
supervisory machineiy over private dealings of so many citizens.
In large part the success or failure of the Code regulations 
must rely on the extent of bona fide observance by the individual 
leaders.
The Leadership Code cannot fully be appreciated in isolation 
from the politics of Zambia. Its evolution and making must be
 ^ See reg. 20 o f the Code.
377
sought in  th e  p o l i t i c a l  ideo logy  of th e  ru l in g  P a r ty , th e  U n ited  
N atio n al Independence P a r ty . The P a rty * s  th in k in g  as ty p i f ie d  by 
th e  P re s id e n t* s  u t te ra n c e s  adopted a p o l i t i c a l  philosophy o f 
"Humanism", th e  essence o f which i s  to  c r e a te  Zambia in to  a c la s s ­
l e s s  m an-centred so c ie ty  in  which th e  e x p lo i ta t io n  of one man by 
an o th er i s  to  be e n t i r e ly  e lim in a ted . To t h i s  e x ten t th e  P a rty  
has devoted i t s e l f  to  th e  e ra d ic a t io n  o f a l l  form s of te n d en c ie s  
to  e x p lo i ta t io n .  P re s id e n t Kaunda, expounding on ‘E x p lo ita t io n  of 
Man by Man* as a p re lude  to  th e  L eadersh ip  Code, has re v e a le d  th e  
P a rty  th in k in g  as aimed a t d e te r r in g  the  emergence of a c la s s  o f 
in d iv id u a ls  who th rough  th e  a c q u is i t io n  of economic power co u ld  
pose a th r e a t  to  the  w e ll-b e in g  o f th e  l e s s  re so u rc e fu l c i t i z e n s .  
Expressing  t h i s  f e a r ,  he d e c la re d ^
An economic c la s s  can o rg an ise  i t s e l f  to  c o n tro l 
th e  economic and s o c ia l  d e s tin y  of a co u n try .
They can o rg an ise  them selves to  accum ulate money 
and p ro p e rty , in flu en c e  th e  p a rty  and government to  
pursue p o l ic ie s  fav o u rab le  to  t h e i r  i n t e r e s t s  and 
u l t im a te ly  move th e  n a tio n  on a road  in  which only 
t h e i r  i n t e r e s t s  are  secu re  and guaran teed  re g a rd le s s  
o f th e  m isery  and s u f fe r in g  endured by th e  r e s t  o f 
t h e i r  fe llo w  men.
The P a rty * s  commitment i s  to  p reven t th e  fo rm u la tio n  o f such
economic c la s s  by b rid g in g  th e  gap between th e  * haves and have n o ts* ,
2th rough a s o c i a l i s t i c  approach in  th e  d i s t r ib u t io n  of w ealth . To 
achieve t h i s  th rough  th e  L eadersh ip  c ode, th e  Code proceeds on one 
c a rd in a l p r in c ip le  namely "a le a d e r  s h a l l  not c a r iy  on any b u s in ess
 ^ See A Nation of Equals —  The Kabwe Declaration, Z .I .  S.,
1972, p. 35-
2
See Ib id . , p. 49*
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o r  re c e iv e  any emoluments o th e r  than  th o se  payable to  him in
re sp e c t o f th e  s p e c if ie d  o f f ic e  o r o f f ic e s  which he h o ld s '1. 1
F or our purpose in  t h i s  d isc u ss io n  th e  d e f in i t io n  o f b u s in ess  i s
s ig n if ic a n t  as t h i s  in c lu d e s  commercial farm ing , and l e t t i n g  o r sub~
2l e t t i n g  of p ro p e rty .
I t  i s  in  t h i s  co n tex t th a t  the  ownership o f la n d  as a source
o f income, i..e* commercial fa rm -lan d  o r any la n d , o r l i k e ly  to  be
used  as a source of income, has been p ro h ib ite d . R enting f a l l s  in
t h i s  c a teg o ry  too  except th a t  b e s id e s  being  an e x tra  source o f
income, i t  has been co n sid e red  more th an  any o th e r  an a re a  of 
3
e x p lo ita t io n . I t  might o f cou rse  be suggested  th a t  ex cessiv e  
re n t charges co u ld  as w ell be re g u la te d  by r e n t  c o n tro l p ro v is io n s , 
and in  t h i s  re g a rd  Government ought to  have c o n ce n tra te d  on im proving 
th e  machinery o f re n t re g u la tio n  But as has been p o in ted  ou t 
a l l  th e se  p o l ic ie s  must be a p p re c ia te d  w ith in  th e  framework o f  th e  
c u rre n t p o l i t i c a l  th in k in g .
I t  i s  w ith in  t h i s  P a r ty 's  p o l i t i c a l  th in k in g  th a t  th e  l a t e s t  
la n d  reform s have been decided  on and implemented th u s  m arking a 
s u b s ta n t ia l  d ep artu re  from th e  c o lo n ia l  h e r i ta g e .
C. The 1975 Land Reforms
The u n c e r ta in ty  in  la n d  p o l ic ie s  f i n a l l y  came to  an end
1 See reg . 3*
2 «See re g . 2.
^ See Towards Complete Independence. A ddress by P re s id e n t 
Kaunda to  th e  UNIP N atio n al C ouncil he ld  a t  M atero H a ll, 
Lusaka, 11th  August 19^9 9 Z .I .S .  p. 39*
^ For a d iscu ss io n  on th e  in e f fe c t iv e n e s s  of re n t c o n tr o l ,  
see c h a p te r  8 , pp. 53*1  e t  s e q . , in f r a .
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w ith  P re s id e n t Kaunda’ s 30 th  June 1975 announcement. On th a t  d a te  
th e  P re s id e n t announced la n d  reform  m easures which were to  ta k e  
e f f e c t  im m ediately on 1 st J u ly  1975* They can be summarised
i
th u s i
(1) Farmland!
A ll la n d  h e ld  by commercial farm ers under f re e h o ld  t i t l e  
was co n verted  in to  le a se h o ld  t i t l e  f o r  100 y e a rs ; and u n u t i l i s e d  
t r a c t s  of th i s  la n d  were to  be taken  over by th e  S ta te .
(2) Land in  R e s id e n tia l  Areas in  C i t i e s  and Towns!
F reehold  t i t l e s  to  t h i s  lan d  was co n v erted  in to  le a se h o ld
t i t l e  of 100 y e a rs ; a l l  s a le s  o f vacant la n d s  (ex cep tin g  develop­
ments on land ) were p ro h ib ite d ; and a l l  v acan t and undeveloped 
p lo ts  were to  be taken  over by e i th e r  lo c a l  a u th o r i t ie s  o r th e  
C en tra l Government.
(3) Heal E s ta te  Agencies!
These were c lo se d  down from any f u r th e r  o p e ra tio n s  fo r th w ith .
(4) Rent C o n tro l!
A ll b locks o f f l a t s  f o r  re n tin g  out to  in d iv id u a ls , re n te d  
b u ild in g s  owned by in d iv id u a ls  whose va lue  o r c o s t had been 
r e a l is e d ,  and a l l  p ro p e r t ie s  re n te d  by P a rty  o f f i c i a l s  and c i v i l  
se rv a n ts  were to  be taken  over by lo c a l a u th o r i t ie s .
This was th e  cu lm in a tio n  o f what h i th e r to  had merely been 
d e c la ra tio n s  of in te n t .  As e a r ly  as 1970 th e  P re s id e n t had 
announced th e  governm ent’ s d e c is io n  w ith  reg a rd  to  th e  co n v ersion
See A ddress by . . . P re s id e n t Kaunda to  the  N ational 
C ouncil o f UNIP, M ulungushi H a ll, Lusaka, June 3 0 -Ju ly  3 1975> 
Z . I .S . ,  pp. 64-65 and pp. 67-70.
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o f t i t l e  from fre e h o ld  to  le a se h o ld . With th e  im portance a tta ch e d  
th e n  to  th e se  reform s a sub-com m ittee had been appo in ted  to  work 
out the  m achinery to  implement th e  p ro p o sa ls . N othing, however, 
im m ediately m a te r ia l is e d  to  e f f e c t  th e  p ro p o sa ls . The n e a re s t  
approach to  im plem enting th i3  p o lic y  was th e  appearance in  th e  One 
P a rty  S ta te  C o n s ti tu t io n , th re e  y e a rs  l a t e r ,  of p ro v is io n s  th a t  
any law im plem enting a com prehensive la n d  p o lic y  o r conversion  
of t i t l e  from fre e h o ld  to  le a se h o ld  co u ld  no t be in c o n s is te n t  w ith  
p r iv a te  p ro p e rty  i n t e r e s t s .  No such law f a l l i n g  under th e se  
excep tions was, however, im m ediately enacted .
On house re n tin g , th e  Party* s th in k in g  on phasing  out 
p r iv a te  ownership o f a l l  re n te d  p ro p e r t ie s  had a lso  been made 
c le a r .  D e liv e rin g  t h i s  message and the  reason  f o r  i t  th e  P re s id e n t 
d ec la red , “In  fu tu re  no in d iv id u a l w il l  be allow ed to  b u ild  houses 
f o r  re n t. The q u estio n  of accommodation, th e re fo re ,  must hence­
f o r th  be l e f t  to  th e  S ta te ,  w ith  i t s  i n s t i t u t i o n s  • • • T h is  i s  a
f i e l d  in  x^hich th e re  i s  ex ten s iv e  e x p lo i ta t io n  of th e  common man.
2We w ill  not allow  it.**
I t  i s  now necessary  to  ap p ra ise  th e se  reform s v i s - a - v i s  th e  
P a rty * s  th e o r e t ic a l  b a s is  and th e  m achinery o f im plem entation.
( i )  The th e o r e t ic a l  b a s is  of th e  lan d  reform s
The whole te n e t  o f th e  reform s h inges on P re s id e n t Kaunda* s 
th in k in g  (and indeed  th a t  of th e  P a rty ) th a t  lan d  must rem ain th e
A
See s. I8 (2 )(y )  and (z ) o f th e  C o n s ti tu tio n .
2
See A Nation of Equals, op. cit., p. 57*
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property of the State, a premise which in no way departs from the 
traditional heritage. In fact in his announcement of the reforms, 
the President prefaced the decision with a reiteration of the 
Party's political line dwelling essentially on the ideology of 
"Humanism". In relation to land, the Party's conception so far as 
can be ascertained from the ideological text, albeit meagre, is 
this*
Land, obviously, must remain the property of the 
State today. This in no way departs from our 
heritage. Land was never bought. It came to belong 
to individuals through usage and the passing of time.
Even then the chief and the elders had overall control 
although • . . this was done on hehalf of all the 
people. 1
Regrettably, of course, this does not adequately reflect on the 
concept of ownership. The chief and elders are regarded as being 
on par with the modern state vis-a-vis land ownership. The overall 
control the former had must necessarily be equated with some kind 
of ownership on behalf of the people. Whatever right an individual 
had in land must then be envisaged as less than full ownership.
Hence the justification that absolute ownership must rest in the State.
This point of view which visualizes ownership as not vesting 
in the individual, such individual merely having a right of user, is 
more ably put by Tanzanian President Nyerere, ostensibly Kaunda1s 
ally in political thought. Distinguishing African land tenure from
See K.D. Kaunda, Humanism and a guide to its implementation. 
Z.I.S., Lusaka, p. 14*
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1
th e  W estern concep tion  of in d iv id u a l ow nership, he sayss
To us  in  A fr ic a , lan d  was always reco g n ised  as 
be long ing  to  th e  community. Each in d iv id u a l 
w ith in  our so c ie ty  had a r ig h t  to  use  th e  la n d  
because o therw ise  he cou ld  not earn  h is  l iv in g  
• • . But th e  A fr ic a n 's  r ig h t  to  la n d  was simply 
the  r ig h t  to  use  i t ;  he had no o th e r  r ig h t  to  i t ,  
no r d id  i t  occur to  him to  t r y  and c la im  one.
T his co n cep tion  which a p p a ren tly  sees  a r ig h t  of u s e r  in  la n d
as no t eq u iv a len t to  ownership does, however, overlook  a more
j u r i s t i c  p e rc ep tio n  o f ow nership. "A person  has r ig h t s i  ownership
2
i s  th e  name g iven  to  one p a r t i c u la r  type  o f r ig h t  • . S in g u la r
though a r ig h t  may be, one owns la n d  who owns o r has an e x e rc is a b le  
r ig h t  over such lan d . The q u a n tity  of r ig h t s  i s  only o f re lev an ce  
in  de term in ing  ./w&om th e  g re a te s t  i n t e r e s t  v e s ts .  To th e  e x te n t ,  
th e re fo re ,  th a t  th e  N yerere p ro p o s itio n  n eg a tes  ownership o f an 
in d iv id u a l by m a in ta in in g  th e  d i s t in c t io n  between community ownership 
and an in d iv id u a l 's  mere r ig h t  o f  u s e r ,  as though such a r ig h t  were 
a mere l ic e n c e ,  a u th o r is in g  th a t  which would o therw ise  have been 
u n law fu l, i t  m ust, w ith  r e s p e c t ,  be impugned. I f  th e  Kaunda 
v e rs io n , as i t  su g g es ts , con tem plates an in d iv id u a l 's  r ig h t  as 
f a l l i n g  sh o rt of ow nership, s im ila r  rem arks a re  p e r t in e n t .
In  f a i r n e s s ,  however, a more j u r i s t i c  approach to  t h i s  co n cep tio n  
cannot be imposed on th e  two p o l i t i c a l  exponents. I t  s u f f ic e s
* See J .K . N yerere, U.iamaa-Essavs on S o c ia lism , op. c i t . , 
p. 7.
2
See G.W. Paton and D.P. Derham, A Textbook o f Ju risp ru d e n c e . 
fo u r th  e d . , Oxford C larendon P re s s , 1972, p. 522. C f. ,  G.W. 
K eeton, The Elem entary P r in c ip le s  of J u r isp ru d e n c e . 2nd e d . , 
London, 1949> P* 73*
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if their expositon can approximate itself to any legally intelli­
gible concept* The Nyerere exposition appears amenable to an 
interpretation of superior-subordinate land relationship vesting 
the plenary title or allodium in the land in the community, the 
individual's right being derivative from and subordinate to that 
of the community* This definition and arrangement of interests 
has been acknowledged in African land tenure. Elias has thus 
visualised African tenure as being a complex of rights in that 
the rights of the individual members often co-exist with those 
of the group in the same parcel of land. The individual members, 
however, have definitely ascertained and well recognised rights 
within the comprehensive holding of the group. Depicting the 
extent to which an individual's right is derivative and sub­
ordinate, Elias observes: "The chief is everywhere regarded as a
symbol of the residuary, reversionary and ultimate ownership of 
all land held by a territorial community"*
Reference to the rights of a chief is, however, deprecated 
for it wrongly assumes that all African societies have chiefs.
The term 'corporate' to denote a person or group of persons is 
more fitting as it would relate to acephalous societies too. To 
the extent, honetheless, that the local conditions can show the 
existence of such a setting, this conceptual framework must be 
accepted. With this proviso the insistence by a modern African 
State that it places itself in this akin social setting, albeit 
modified, as the only substitute for the community, chief or headman,
See T.O. Elias, The Nature of African Customary Law,
M anchester U n iv e rs ity  P re s s ,  1938, p . 164.
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i s ,  i t  i s  su b m itted , q u ite  a  sound j u s t i f i c a t i o n .
Turning to  the  Zambian s itu a tio n ^ h o w ev er, t h i s  j u s t i f i c a t i o n  
can on ly  be te n ab le  i f  i t  can be shown th a t  such has been o r  i s  
th e  case  in  custom ary lan d  te n u re . In  t h i s  r e g a r d , i t  i s  su b m itted , 
w ith  r e s p e c t ,  th a t  custom ary land  ten u re  in  Zambia has never been 
and i s  n o t such as  would j u s t i f y  th e  g e n e ra liz a tio n  th a t  an 
in d iv id u a l’s  lan d  r ig h t s  were o r a re  in  a l l  in s ta n c e s  d e r iv a t iv e  
from th e  community fo r  which th e  S ta te  can p u rp o r t to  be the  
s u b s t i t u te .  The on ly  a v a ila b le  argument c o n s is te n t  w ith  
" h e r ita g e "  r e l a t e s  to  th e  p ro h ib i t io n  o f lan d  s a le s .  There i s  
evidence th a t  custom ary law does n o t re co g n ise  th a t  lan d , th e
2b a re  e a r th ,  i s  a  s a le a b le  commodity fo r  a  cash  c o n s id e ra tio n .
The ten o r o f  t h i s  p ro p o s it io n  o f  co u rse , can on ly  s ta n d  on th e  
prem ise th a t  custom ary law , in  t h i s  re s p e c t a lo n e , i s  no t amenable 
to  th e  p re s su re s  ex e rted  by a  cash  economy.
With th e se  rem arks we may now conclude by examining the  
m achinery to  implement th e se  lan d  re fo rm s.
( i i )  An a p p ra is a l  o f th e  m achinery o f  im plem entation
(a ) Methods o f im plem enting land  reform s 
The Land (Conversion o f  T i t le s )  Act i s  th e  main 
l e g i s l a t i o n  a ttem p tin g  to  b r in g  about th e se  re fo rm s. In  ach iev in g
'I
See c h ap te r 2 , p p .l^ 2 e t s e q . ,  su p ra .
2 I b id . ,p p .  1^9 e t  seq .
^  Act No. 20 o f  1975. See Appendix 1.
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th e  c a rd in a l  theme th a t  la n d  must rem ain th e  p ro p e rty  o f th e
S ta te ,  s . 4 o f th e  Act provides*
A ll la n d  in  Zambia s h a l l  v e s t  in  th e  P re s id e n t 
and s h a l l  be h e ld  by him in  p e rp e tu i ty  f o r  and 
on b e h a lf  of th e  people o f Zambia.
To g iv e  fo rc e  and meaning to  t h i s  p ro v is io n  i t  i s  supplem ented 
by th e  p ro h ib i t io n  o f any t r a n s a c t io n  o r d e a lin g  in  la n d
w ithou t th e  consen t o f th e  P re s id e n t. S .13 ( 13 th u s  provides*
N otw ithstand ing  any th ing  co n ta in ed  in  any o th e r  
law o r  in  any deed, in strum en t or document, but 
su b je c t to  th e  o th e r  p ro v is io n s  o f t h i s  A ct, no 
person  s h a l l  su b d iv id e , s e l l ,  t r a n s f e r ,  a ss ig n , 
s u b le t ,  m ortgage, ch arg e , o r  in  any o th e r  manner 
w hatsoever encumber, o r p a r t  w ith  th e  p o ssess io n  
o f ,  h is  la n d  o r  any p a r t  th e re o f  o r  i n t e r e s t  
th e r e in  w ithou t th e  p r io r  consent in  w r i t in g t f  
th e  P re s id e n t.
The Requirement o f consen t and i t s  consequences.
The s ig n if ic a n t  consequences o f t h i s  consen t a re  th a t  th e
P re s id e n t in  g ra n tin g  i t  can a t ta c h  such c o n d itio n s  and te rm s as
he th in k s  f i t  to  be b ind ing  on a l l  p ersons and in  so doing s h a l l
not be qu estio n ed  in  any c o u rt o r t r ib u n a l .^  As can be observed
th e  v e s t in g  of th e  le g a l  ow nership in  th e  P re s id e n t i s  not t i t u l a r
but i s  a tten d ed  w ith  a l l  th e  in c id e n ts  c o n s is te n t  w ith  such
ow nership. P r im a rily  th e  P re s id e n t as owner of th e  lan d  i s  th e
only  person  w ith  th e  ab so lu te  power of d is p o s i t io n .  No o th e r
d is p o s i t io n  can tak e  e f f e c t  w ithout h is  co n sen t. In  th e  e x e rc is e
o f t h i s  power th e  P re s id e n t may f i x  th e  maximum amount th a t  may
2be re c iev e d , recovered  o r  secured  in  any la n d  t r a n s a c t io n .  T h is
1 See s . 1 3 (2 ;, Act. No. 20 o f  1975*
2 I b i d . . s . 13(3J*
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includes an amount of debt or advance in respect of a mortgage
or charge to be created on the land. And in determining this
amount there is this important provisos
Provided that in fixing any amount under this 
subsection no regard shall be had to the value 
of the land apart from the unexhausted 
improvements thereon.
In excluding the value of land as an irrelevant factor and 
in arming the President to veto any land transfer by withholding 
his consent, s. 13 accomplishes the land reform resolution (a) 
that no more sales of vacant and undeveloped land are to take 
place in urban areas and in part (b) that such land should be taken 
over by local authorities. In effecting (a) the President will 
certainly not sanction a cash consideration as in fixing the price 
regard for the value of land excepting unexhausted improvements is 
to be ignored.
The natural effect this will have on present owners of vacant 
land is that they will be discouraged to effect any transfer of such 
land because there is no economic incentive. If this situation is not 
altered, there would be immense difficulties with the scramble 
free land is likely to invite. It is probably in this context that
(b) above can be useful.
The takeover of vacant lands and rented properties.
The takeover by local authorities of vacant land is the only 
effective way of disposing of such land. In this regard, however, the 
Act is lacking. All that the Act achieves is a no sale situation but 
cannot compel a private transfer or takeover by a local authority.
In the event of private negotiations to effect transfer failing to 
culminate in an agreement,ultimate resort can only be had to compulsory
acquisition
1 See s * I 3 (3 ) ( d ) f Act No. 20 of 1975-
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1
without compensation for which the LandsAcquisition Act
provides the machinery.
In this respect the transfer of rented properties from
private ownership to the State through its institutionscan
also only be effected by compulsory acquisition in the event
of failure in private negotiations. Compensation would,
however, here be in issue as developed land is not similarly
2
treated as unutilised and undeveloped land. In addition to 
this, owners of vacant land and rented properties who are 
leaders can be compelled to transfer their land by virtue of 
the provisions of the Leadership Code. Those, who besides 
being leaders are also Party officials are in addition amenable 
to sanction through the Party disciplinary machinery. For 
Party members a directive to surrender and transfer rented 
properties is a Party instruction disobedience of which can
3
invite expulsion from the Party. Surrender and transfer in these 
circumstances may well be less onerous than inviting political 
incrimination.
In the aspects just indicated the Act is lacking in implem­
enting (b) and will have to be supplemented by other enforcement 
machinery. There are further practical difficulties in the 
provisions of s. 13 of the Act.
1
See Part IV, relating to compulsory acquisition without 
compensation of unutilised and undeveloped land, Lands 
Acquisition Act, cap. 296, Revised Laws. (The Act is 
discussed more fully in chapter 8^  infra.)
2 Ibid., Parts II and III.
3
For obligations which Party membership entails, see chapter 
II particularly s. 6(1)(i) of the UNIP Constitution. For Party 
rules see Ibid., Standing Orders particularly s.5 0  )(<*)» 
Annexture A.
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D e fin it io n  o f lan d  and th e  e f f e c t  o f th e  Act on land- 
under custom ary law
In  r e s t r a in in g  any t r a n s a c t io n s  w ith o u t th e  P r e s i d e n t s  
co n sen t, s . 13 a p p lie s  to  lan d ; and la n d  as d e fin ed  in  th e  Act
•j
in c lu d e s  " la n d  of any te n u re " . T h is  r a i s e s  th e  qu estio n  w hether 
th e se  p ro v is io n s  apply eq u a lly  to  la n d  under th e  custom ary law  
s e c to r . On s t r i c t  c o n s tru c tio n  t h i s  appears to  be th e  p o s i t io n  
th e reb y  re q u ir in g  any la n d  t r a n s a c t io n  under custom ary law  to  
have th e  P r e s i d e n t s  co n sen t. The essence o f th e  P r e s i d e n t s  
power i s  to  re g u la te  th o se  u n f a i r  p ra c t ic e s  a f fe c t in g  la n d  t r a n s ­
f e r s  as a re  not in  accord  w ith  the  P a rty  l in e .  I t  can h a rd ly  be 
suggested  th a t  lan d  under custom ary law p r e c ip i ta te d  government 
concern . On th e  c o n tra ry  i t  was f re e h o ld  te n u re  which i s  s a id  to  
have done so. The q u e s tio n  posed w ith  reg a rd  to  lan d  under
custom ary law cannot b*regarded  as h y p o th e tic a l i f  s a le s  of la n d
2m  t h i s  s e c to r  a re  ta k in g  p la ce . Viewed in  t h i s  c o n te x t, th e
p r a c t ic a l  d i f f i c u l t i e s  o f su p e rv is in g  d ea lin g s  in  lan d  under
custom ary law a re  r e a l .
What makes th e  o b ta in in g  of consent f o r  any d e a lin g  in  la n d
en fo rceab le  i s  th e  e x is te n c e  of a r e g i s t r a t io n  m achinery f o r  such
la n d  in t e r e s t s .  Under th e  p ro v is io n s  o f th e  Lands and Deeds 
3
R eg is try  A ct, which has not been extended to  in te r e s t s  under 
custom ary law , any document which p u rp o rts  to  g ra n t any in t e r e s t  
in  la n d  fo r  a term  lo n g e r th an  a y e a r  must be r e g is te r e d .  F a i lu r e  to
See s. 3*
2 See c h a p te r  2, pp. e t se a . , su p ra .
3
See P a r t  I I ,  p a r t i c u la r ly  s s . 4 and 6, cap. 287* R evised  
Laws. (D iscussed  in  more d e ta i l  in  c h a p te r  9, i n f r a . )
389
r e g i s t e r  re n d e rs  any such document and any i n t e r e s t  th e reu n d er 
n u l l  and v o id . This in  i t s e l f  i s  a  s u f f i c i e n t  s a n c tio n  o b lig in g  
p a r t i e s  to  any d e a lin g  to  comply. In  complying w ith  t h i s  r e g is ­
t r a t i o n  p ro c e ss , consen t o f  th e  P re s id e n t cannot be d ispensed  w ith  
unno ticed  by th e  R e g is tr a r  o f Lands and Leeds. Thus in  p ra c t ic e  
th e  requ irem ent o f  having consen t would be enforced*
The absence o f a  s im ila r  r e g i s t r a t i o n  m achinery fo r  lan d  
in t e r e s t s  a t  custom ary law re n d e rs  t r a n s a c tio n s  such as  s a le s  
im possib le  to  d e te c t  and r e s t r i c t .  I t  might o f  course  be su ggested  
th a t  on th e  assum ption th a t  custom ary law does n o t re co g n ise  s a le s ,  
th e  occurrence  o f  s a le s ,  i f  any, would be taken  c a re  o f  under th a t
law . But i f ,  as  has been observed , s c a r c i ty  o f and p re s su re
1
on land  in  a money economy does c re a te  an exchange v a lu e , 
re c o g n itio n  o f t h i s  s i tu a t io n  in  custom ary law i s  a p t to  cause a  
v a rian ce  in  p o lic y  between th e  two c a te g o r ie s  o f  la n d . I f  t h i s  
i s  no t d e s ire d , i t  i s  w e ll to  m ention th a t  machinery be sought to  
b r in g  th e  custom ary s e c to r  under co n s ta n t su p e rv is io n , no doubt 
a  cumbersome task*
We may now look a t  t i t l e  conv ersio n , a  c e n t r a l  theme o f 
the  new lan d  p o lic y .
1
See C.M.N. W hite, MA Survey o f  A frican  Land Tenure in  
N orthern  R hodesia", J.A .A . V ol. 12, No. 1, p . C f . ,  
Lord Lugard, The Lual Mandate in  B r i t i s h  T ro p ica l A fr ic a , 
op. c i t . ,  pp. 280- 281 .
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(b) A nalysis  o f  the  t i t l e s  conversion  le g i s l a t i o n
S. 5 o f  th e  Act co n v erts  a l l  fre e h o ld  t i t l e s  o r lan d  h e ld
in  fee  sim ple and a l l  le a s e s  g ran ted  by o r  h e ld  o f  th e  P re s id e n t
o r deemed to  have been so g ran ted  o r  h e ld  fo r  a  p e r io d  lo n g e r
than  a  hundred y e a rs  in to  a  s ta tu to r y  le a se h o ld . Those le a s e s
deemed to  have been g ran ted  by o r h e ld  o f  th e  P re s id e n t a re
1
le a seh o ld s  g ran ted  through th e  h e ad - lea se  system , whereby th e  
S ta te  g ran ted  a le a s e  to  a  lo c a l  a u th o r i ty ,  which in  tu rn  s u b le t  
th e  le a s e ,  w ith  a  re v e rs io n a ry  rem ainder b e fo re  d e te rm in a tio n , 
to  a  te n a n t . S. 6 d e sc r ib e s  a  s ta tu to r y  le a se h o ld  as  be in g  a 
hundred y ears  e f f e c t iv e  from th e  1 s t Ju ly  1975* Any le a s e  o f  
which the  S ta te  through th e  P re s id e n t i s  no t le s s o r  o r g ra n to r  
becomes a su b lease  h e ld  from th e  s ta tu to r y  le a se h o ld e r  a l l  sub­
s i s t i n g  c o n d itio n s  and term s to  con tinue  in  fo rce  to  th e  e x te n t
2no t in c o n s is te n t  w ith  th e  s ta tu to r y  le a s e .
In  in te r p r e t in g  the  e f f e c t  o f th e se  p ro v is io n s  th e  
Tanzanian l e g i s l a t i o n ,  which i f  n o t r e l i e d  on, ought to  have 
been looked a t , ^  i s  q u ite  u s e fu l .
For th e  h ead -lea se  system  in  the  coun try  t i l l  d is ­
co n tinued , see Handbook to  th e  F ed e ra tio n  o f  Rhodesia and 
N yasaland, W.V. B re ls fo rd  ( e d . ) ,  London, 1960," p . 232.
^or th e  recommendation to  te rm in a te  the  h e ad -lea se  system , 
see R eport o f  th e  Land Commission, August 19&7 op. c i t . , 
pp. 123 e t  seq .
^ See s .  8 .
^ For th e  Tanzanian in f lu e n c e  in  t i t l e  con v ersio n , see 
R.W. Jam es, "Mulungushi Land Reform P ro p o sa ls  — Zambia” . 
E .A .L .R ., op. c i t . ,  p . 128.
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Comparisons between th e  Zambian and Tanzanian t i t l e s  
co n v ersio n  l e g i s l a t i o n .
Under th e  F reeho ld  T i t l e s  (C onversion) and Government
L eases Act in  T anzania, a l l  la n d  which im m ediately b e fo re  th e
appoin ted  day was v e s te d  in  any a d u lt person in  fe e  sim ple in
p o sse ss io n , which term  in c lu d e s  any f re e h o ld  e s ta te ,  v e s ts
in  such person  only a 99 y e a r le a s e  w ith  th e  fre e h o ld  i n t e r e s t  
2extinguished* The e f f e c t  of t h i s  conversion  in  Tanzania i s
to  c re a te  a government le a s e  of which th e  le s s e e  i s  a government
te n a n t . In  Zambia th e  same end has been achieved by v e s tin g  th e
la n d  in  th e  P re s id e n t w ith  a l l  l e s s e r  i n t e r e s t s  being  h e ld  from
him. Thus in  essence th e  e x e rc ise  i s  th e  same a lthough  th e re
i s  a d if f e re n c e  in  formula* In  th e  conversion  p ro cess , th e  Zambian
le g is la t i o n  c o n c e n tra te s  a lso  on s u b s is t in g  le a s e s  f o r  a p e rio d
lo n g er th an  a hundred y e a r s ,  a le a s e  q u ite  p e c u lia r  to  Zambia in
c o n tra s t  to  Tanzania*
The fo rm ula f o r  th e  downgrading o f i n t e r e s t s  s u b s is t in g  p r io r
to  th e  passage o f t h i s  l e g i s l a t i o n  in  bo th  c o u n tr ie s  i s  open to
c r i t ic i s m .  In  Zambia a su b lease  h e ld  from th e  s ta tu to ry  le a se h o ld e r
which had p rev io u s ly  a term  of more th an  one hundred y e a rs  has f o r
i t s  d u ra tio n  now only one hundred y e a rs  l e s s  one day. The p rov iso
to  s. 8 ( 1) makes t h i s  q u ite  c le a r  when i t  declares*
Provided  th a t  th e  term  o f any such su b lea se , 
u n le ss  i t  ex p ire s  e a r l i e r ,  s h a l l  e x p ire  one 
day b e fo re  th e  ex p iry  o f one hundred y e a rs  . . •
1 Act No. 24 o f 1963.
^ Ibid* * s* 5 (1 ). G f . , J.P .W .B. McAuslan, '’C on tro l o f Land 
and A g r ic u ltu ra l Development in  Kenya and T anzan ia” , in  E ast 
A frican  Law and S o c ia l Change* A frican  Contemporaiy Monographs 
No. 6 , p. 181.
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Thus fo r  in s ta n c e ,  where A, owner o f  B lackacre in  fee  sim ple , 
g ran ted  B a  le a s e  in  excess o f  one hundred y ears  b e fo re  1 s t Ju ly  
1975» A now has a  re v e rs io n a ry  i n t e r e s t  o f on ly  one day and B a 
s ta tu to r y  le a s e .  Under the  Tanzania Conversion Act the  same
'I
r e s u l t  i s  ach ieved  by the  c re a t io n  o f  a  " d e r iv a t iv e  le a se "  
which i s  a  le a s e  o r su b lea se  which cou ld  have been g ra n te d , i n t e r  
a l i a ,  by an in d iv id u a l  b e fo re  th e  appo in ted  day. In  t h i s  case  
to o , i f  such d e r iv a t iv e  le a s e  has fo r  i t s  re s id u e  on th e  ap p o in ted  
day a term  exceeding n in e ty  n in e  y e a rs , such re s id u e  " s h a l l  be 
d im inished  to  th e  s ta tu to r y  term " le s s  a  nominal re s id u e  o f 
te n  days.
The o b je c t io n , which a p p a re n tly  m ight have been an o v e rs ig h t, 
i s  th a t  such an arrangem ent i s  more fav o u rab le  to  th e  le s s e e  than  
le s s o r .  A more f a i r  rearrangem ent o f  i n t e r e s t s  could  have been 
ach ieved  w ith o u t d e fe a tin g  th e  o b je c t  o f co n v ersio n . Under p rev io u s  
arrangem ents such owner o f  a  fe e  sim ple e s ta te  in  g ra n tin g  a  le a se  
could  no t reaso n ab ly  have expected  a re v e rs io n a ry  i n t e r e s t  o f  on ly  
one day or ten  days o f  th e  re s id u e .  Jam es, in te r p r e t in g  t h i s  
arrangem ent, see s  the  nominal re s id u e  as m ain ta in in g  the  s ta tu s  quo 
o f la n d lo rd  and te n a n t between th e  g ra n to r  and g ran tee  o f th e  le a se  
b e fo re  the  ap p o in ted  day. In  t h i s  reg a rd  he o b serv es:
 ^ See s s .  k  and 7(U ).
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. . .  The re s e rv a tio n  o f  t h i s  nom inal 
re s e rv a tio n  a llow s th e  re v e r s io n e r ,  by 
v i r tu e  o f i t^ b e in g  le g a l ,  s u f f i c i e n t  power 
a t  law to  c o n tro l th e  p ro p e rty  in  th e  sub­
te n a n ts ' hands s u b je c t to  th e  o v e rr id in g  
r ig h t s  o f  th e  R epublic . The re v e rs io n  
a lthough  nom inal, m a in ta in s  th e  s ta tu s  quo 
o f  a  la n d lo rd  and te n a n t r e la t io n s h ip  and 
le av es  the  te n a n t on ly  an u n d e rle sse e . The 
government le s s e e  co n tin u es  to  have th e  same 
c o n tro l  over h is  te n a n t as  he had b e fo re  the  
p a ss in g  o f th e  Act and f u r th e r  he has an 
i n t e r e s t  ex p ec tan t to  tak e  e f f e c t  in  p o sse ss io n   ^
on th e  prem ature d e te rm in a tio n  o f  th e  s u b - le a se .
I t  i s  su b m itted , w ith  r e s p e c t ,  th a t  th e  nominal re v e rs io n
g ra n ts  the s ta tu to r y  le s s o r  o r  te n a n t no more power a t  law to
e f f e c t  c o n tro l  over th e  su b ten an t than  th e  o r ig in a l  le a s e  p ro v id ed ;
and th a t  power i s  on ly  to  be d e riv ed  from th e  term s and c o n d itio n s
o f  th e  le a se  to  th e  e x te n t th a t  they  have n o t been superseded  by
le g i s l a t i o n .  N e ith e r does th e  re v e rs io n  provide the b a s is  fo r
la n d lo rd - te n a n t r e la t io n s h ip  f o r ,  in  seek ing  a  remedy o r re d re s s
( in  th e  event o f  a te n a n t 's  d e f a u l t ) ,  the  la n d lo rd  cannot r e ly  on
the  re v e rs io n . Both Acts cou ld  in  f a c t  have reco g n ised  th e
s u b s is t in g  re la t io n s h ip  w ithou t any p ro v is io n  fo r  a  nom inal
r e v e r te r .  The r e v e r te r  however, i t  may be su g g ested , i s  n e ce ssa ry
to  f a c i l i t a t e  a d m in is tra t iv e ly  th e  S t a t e 's  u ltim a te  re v e rs io n  a t
the  d e te rm in a tio n  o f th e  s ta tu to r y  term .
B esides th e  i n t e r e s t  ex p ec tan t on prem ature te rm in a tio n
o f th e  su b le a se , which i s  independent o f the  s ta tu to r y  p ro v is io n s ,
1
See R.W. James, Land Tenure and P o licy  in  Tanzania,
op. c i t . ,  p. 1^9.
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the  s ta tu to r y  te n a n t ,  i t  i s  su b m itted , ought to  have been given  
a  lo n g e r re s id u e  by a  p ro p o r tio n a l d im inution  o f th e  sub­
l e s s e e 's  i n t e r e s t .  Where th e  p rev io u s  re s id u e  o f  th e  i n t e r e s t  
g ra n te d  was a  s p e c if ic  number o f  years  in  excess o f  th e  s t a t ­
u to ry  term , t h i s  re s id u e  cou ld  s t i l l  be r e ta in e d  by red u c in g  
th e  su b -le a se  on a  pro  r a t a  b a s is .  Thus where A had a  le a se  
o f  999 y ears  o f  which 200 y ea rs  were s u b le t  to  B, the  
d im inution  o f 999 y ears  to  a  s ta tu to r y  term  need n o t ig n o re  
A 's  re s id u e  o f  799 y e a rs . Of course  where a  free h o ld  e s ta te  
i s  in v o lv ed , such as  a  fee  s im p le , th e  pro r a t a  d im inu tion  must 
be d i f f i c u l t  a lthough  a re c o g n itio n  o f t h i s  su p e r io r  i n t e r e s t  
cou ld  s t i l l  h e lp  in  a r r iv in g  a t  an a r b i t r a r y  f ig u r e .
For th e  long le a s e s  a lthough  th e  suggested  form ula could  
be employed on a  p r iv a te  fo o tin g , th e  o r ig in a l  le s s o r  c e r ta in ly  
la ck s  an en fo rceab le  r i g h t  as th e  le s s e e  i s  w e ll covered under 
th e  Zambian A ct. In  t h i s  re g a rd  s .18  p ro v id e s :
Save as p rov ided  in  t h i s  A ct, no com pensation 
s h a l l  be payable by th e  P re s id e n t o r by any 
person  in  re s p e c t o f  th e  conversion  o f the  
n a tu re  o f  t i t l e  in  land  o r in  re s p e c t o f the  
ex tingu ishm ent, r e s t r i c t i o n  o r  abridgem ent o f 
any r ig h t s  o r i n t e r e s t s  in  o r over land  
r e s u l t in g  from th e  o p e ra tio n  o f  th e  p ro v is io n s  
o f t h i s  A ct.
The Act does n o t in  f a c t  p rov ide  any com pensation in  any o f  th e  
p ro v is io n s .
Although th e  Tanzanian Conversion Act ig n o res  t h i s  anomaly 
l ik e  i t s  Zambian c o u n te rp a r t, i t  does n o n e th e le ss  re co g n ise  
p o s s ib le  h a rdsh ip  in  th e  cause o f  b e n e f ic ia l  i n t e r e s t s  c re a te d
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by lan d  s e tt le m e n ts  under th e  S e t t le d  Land A cts, 1882 to  1890*
A ll la n d  s e tt le m e n ts  on the  ap p o in ted  day ex cep tin g  land  v e s te d
in  a  person  fo r  a  fee  sim ple in  p o sse ss io n  become v e s te d  in  a
t r u s te e  o f  the  se tt le m e n t fo r  a  s ta tu to r y  term and thereupon
every  fre e h o ld  le g a l  e s ta te  c re a te d  under s e tt le m e n t ceases  to
s u b s is t  a t  law and i s  converted  in to  an e q u ita b le  i n t e r e s t  in  th e
terra v e s te d  in  the  t r u s te e .
The l i k e ly  h a rd sh ip  on b e n e f ic ia r ie s  i s  th a t  s u b s is t in g
l im i ta t io n s  o r  t r u s t s  o f th e  s e tt le m e n t c re a te d  p r io r  to  t h i s
co n v ersion  could  n o t w ith  any c e r ta in ty  be m odified  commensurately
to  th e  d im inu tion  o f  th e  s e tt le m e n t i n t e r e s t s .  To c a te r  fo r  t h i s
s i tu a t io n  the  Tanzanian C onversion Act p ro v id es :
Any person  e n t i t l e d  to  any b e n e f ic ia l  i n t e r e s t  • • •
c re a te d  by o r  under a s e tt le m e n t • • • may apply  to
th e  C ourt fo r  an o rd e r v a ry in g  th e  l im i ta t io n s  o r 
t r u s t s  o f th e  s e tt le m e n t.
Thus th e  c o u rt has d is c r e t io n  on t h i s  a p p lic a t io n  to  v a ry , revoke
and s u b s t i t u te  th e  l im i ta t io n s  o r t r u s t s  i f  in  i t s  op in io n  i t  i s
s a t i s f i e d  th a t  the  conversion  or d im inu tion  a f f e c t s  the  r e l a t i v e
2v a lu es  o f  th e  b e n e f ic ia l  i n t e r e s t .  This appears a  commendable
and f l e x ib le  form ula fo r  re a d ju s t in g  such i n t e r e s t s  w ith in  th e
conversion  scheme. No s im ila r  p ro v is io n  e x is t s  under th e  Zambian 
conversion  l e g i s l a t i o n .  A lthough i t  m ight be conceded th a t  th e
 ^ See s .  9(1)*
2 I b i d . , s .9 ( 2 ) .
396
o ccu rrence  o f s e tt le m e n ts  in  Zambia i s  r e s t r i c t e d  by th e
*1
T ru s ts  R e s t r ic t io n  A ct, t h i s  A ct, however, does no t deny the
e x is te n c e  o f t r u s t s  o r s e tt le m e n ts  in  those  few in s ta n c e s  which
a re  re c o g n ise d . P ro v is io n s  l ik e  th e  Tanzanian model cou ld  have
v ery  w e ll  been extended to  such c a se s .
A nother ca teg o ry  o f i n t e r e s t ,  which i s  ad v erse ly  a f fe c te d
w ith o u t being  taken  in to  account under bo th  th e  Zambian and
Tanzanian schemes, i s  th a t  o f  th e  m oney-lender and len d in g
i n s t i t u t i o n s .  Under the  Zambian A ct, a  mortgage o r charge
now a t ta c h e s  to  unexhausted improvements on the  lan d  and i s  th u s
deemed ex tin g u ish ed  in  re g a rd  to  lan d  a p a r t  from th e  unexhausted 
2improvem ents. The d isadvan tage  to  the money len d e r l i e s  in  th e
f a c t  th a t  a  sum o f  money was le n t  a t  th e  tim e o f th e  mortgage on
the  s e c u r i ty  o f th e  land  fo r  th e  v a lu e  i t  had. To exclude the
v a lu e  o f  land  from unexhausted improvements makes the  secu rin g  o f
money l e n t ,  in  th e  even t o f  d e fa u l t  o f  payment, commensurately
d im in ished . The s a le  o f land  in c lu d in g  improvements i s ,  however,
p e rm is s ib le  in  sec u rin g  th e  now d im inished  sum. I t  i s  p rov ided
i n t e r  a l i a  in  s .  1 0 (2 ):
N othing in  su b sec tio n  (1) s h a l l  be con stru ed  
as  d eb arrin g  the  s a le  o r t r a n s f e r  o f  any lan d  
to g e th e r  w ith  th e  unexhausted improvements 
th e reo n  in  th e  e x e rc ise  o f  any r ig h t  o r 
power d e riv ed  from o r  a r i s in g  o u t o f  any 
m ortgage, charge . . .
Act No. 6 k  o f 1970, d iscussed  in  chapter 7; in fr a .
2 See s . 1 0 (1 ).
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T his assu ran ce  ,how ever,appears  to  be o f  very  l im ite d  use 
as  i t  does no t enab le  the  r e a l i s a t i o n  o f  the  s e c u r i ty  to  the  
e x te n t o f  money l e n t .  There can be no doubt, n o n e th e le s s , th a t  
t h i s  s i tu a t io n  i s  d e l ib e ra te ly  c re a te d  to  conform w ith  th e  p o lic y  
o f no s a le  o f  v acan t and undeveloped lan d .
However u n fa ir  th e se  anom alies may appear in  th e  d im inu tion  
o f  p ro p e r ty  i n t e r e s t s ,  i t  appears  d i f f i c u l t  to  c r i t i c i s e  o r  
a t ta c k  them on any c o n s t i tu t io n a l  fo o tin g . The Zambian 
C o n s ti tu tio n  appears ad eq u a te ly  framed to  p rov ide  v a l id i ty  fo r  
the  A ct. As has a lre ad y  been in d ic a te d , n o th in g  done under th e  
a u th o r i ty  o f any law can be impugned as con traven ing  the  r ig h t  
to  p ro p e r ty  to  th e  e x te n t th a t  such law g iv es  power to  the  
P re s id e n t to  c a r ry  o u t a com prehensive land  p o lic y  o r  co n v e rts  
t i t l e s  to  land  from fre e h o ld  to  le a se h o ld . P ursuan t to  t h i s  
c o n s t i tu t io n a l  a u th o r i ty ,  th e  Act ex p re ss ly  ab ro g a tes  any 
p ro p e rty  i n t e r e s t s  in c o n s is te n t  w ith  i t s  p ro v is io n s . In  t h i s  
re g a rd  even th e  s t r i c t  c o n s t r u c t io n is t  view o f  the  common law 
(which s u b s is t s  in  Zambia to  th e  e x te n t th a t  th e  common law 
a p p l i e s ) , th a t  a  s t a t u t e  which im p lied ly  d ep riv e s  an in d iv id u a l 
o f  h is  p ro p e r ty  ought to  be co n stru ed  in  favour o f  such 
in d iv id u a l  u n le ss  the  d e p riv a tio n  i s  e x p re ss ly  p rov ided  f o r ,  
seems u n te n ab le .
1
See Maxwell on the  I n te r p r e ta t io n  o f S ta tu te s , tw e lf th  e d . ,  
London, 1959* PP« 251-256, p a r t i c u la r ly  pp. 251-232.
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On th e  e f f e c t  o f  a  m ortgage on conversion  o f  t i t l e  in
T anzan ia , i t  ap pears  to  correspond  to  the  Zambian p ro v is io n s
a lth o u g h  w ith  l e s s  c l a r i t y .  Acknowledging s u b s is t in g  i n t e r e s t s
a tta c h e d  a g a in s t  th e  converted  la n d , s . 6(1) o f th e  Act p ro v id e s :
The ex tin g u ish m en t, conversion  o r d im inu tion  
o f  any i n t e r e s t  in  accordance w ith  the  
p ro v is io n s  o f  t h i s  Act . . .  s h a l l  n o t d es tro y  
o r  d e fe a t any o th e r  i n t e r e s t  . . .  s u b s is t in g  
in  o r  a g a in s t  any lan d  which, p r io r  to  the  
ap p o in ted  day, was v e s te d  in  any person  . . .  
b u t every  such o th e r  i n t e r e s t  s h a l l ,  acco rd ing  
to  i t s  n a tu re ,  t i t l e  and e x te n t .  • • (b) be 
i t s e l f  co n v erted  and d im inished  to  the  e x te n t , 
i f  any, n e c e s s i ta te d  by any conversion  o r 
d im inu tion  o f  the i n t e r e s t  . . .  a g a in s t  which 
i t  s u b s i s t s  • . •
A m ortgage be ing  an i n t e r e s t  in  o r a g a in s t  lan d  i s  c e r ta in ly
in c lu d ed  in  t h i s  p ro v is io n . I t s  d im inution ,how ever, i s  in  re s p e c t
o f a le a se h o ld  i n t e r e s t  o n ly . I t  does n o t appear excluded from
lan d  and improvements the reo n  as  under th e  Zambian p ro v is io n s .
One o f  th e  a sp e c ts  fo r  which the  Zambian Act can be commended
i s  th e  p ro v is io n  fo r  renew al and com pensation in  the  even t o f
te rm in a tio n  o f  a  le a s e .  A s ta tu to r y  le a se h o ld e r  has a  mandatory
r ig h t  o f  renew al o f  th e  s ta tu to r y  le a s e  so long  as th e  te rm s,
c o n d itio n s  and covenants o f  the  le a s e ,  th e  b reach  o f  which m ight
1
ren d e r th e  le a s e  l i a b l e  to  f o r f e i t u r e ,  have been observed .
This r i g h t  o f  renew al i s ,  however, no t a v a ila b le  to  a  le a s e  g ran ted  
a f t e r  th e  commencement o f  the  A ct, the  d u ra tio n  o f  which i s  fo r  
a  s p e c i f ie d  term  o f  y ea rs  n o t exceeding one hundred y e a rs .
Renewal a t  th e  ex p iry  o f  t h i s  le a s e  i s  a t  the  d is c r e t io n  o f  th e
1 See s . 7 (1 ) .
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1
P re s id e n t .  As the  Act i s  s i l e n t  on th e  renew al o f  le a s e s  o f  
l e s s e r  p e r io d s  than  one hundred y ea rs  p re v io u s ly  g ran ted  by 
the  S ta te ,  i t  would appear th a t  ex ten s io n  o f  such le a s e s  i s  
a lso  a t  th e  d is c r e t io n  o f  th e  P re s id e n t .  There ap p ea rs , however, 
no j u s t i f i c a t i o n  fo r  c o n fe rr in g  an au tom atic  r i g h t  o f  renew al
on the  s ta tu to r y  le a s e  a lo n e . In  Tanzania renew al o f a  government
2le a s e  i s  a t  the  d is c r e t io n  o f  th e  Commissioner, and a  p rev io u s
3
p e rp e tu a l r ig h t  o f  renew al has been ex p re ss ly  e x tin g u ish ed .
N otw ithstand ing  t h i s  d is c r e t io n  in  the  even t o f  f o r f e i tu r e  a t  th e
in s ta n c e  o f  the  government, th e  te n a n t could  o b ta in  r e d re s s  from 
if
th e  Land T rib u n a l.
As to  com pensation under th e  Zambian A ct, on the  d e te rm in a tio n
o f e i th e r  le a se  by e ff lu x io n  o f tim e , th e  le a se h o ld e r  o r any person
b e n e f ic ia l ly  e n t i t l e d  to  th e  lan d  a t  the  tim e o f  d e te rm in a tio n
s h a l l  be recompensed a  ju s t  and f a i r  sum in  re s p e c t  o f  a l l  unex-
5
h austed  improvements. Under th e  Tanzanian A ct, th e  more u su a l 
mode o f p ro v is io n  in  re s p e c t  o f  improvements on th e  lan d  i s  to  
a llow  the te n an t on d e te rm in a tio n  o f  the  le a se  to  " e n te r  upon 
the  form er le a se d  lan d  and sev e r and remove any f ix tu r e  which he 
m ight have severed  and removed p r io r  to  th e  te rm in a tio n  o f th e
1 See s . ( l 2 ) ( i ) .
p
See s . 1 6 (1 ) ,  F reeho ld  T i t le s  (C onversion) and Government 
Leases A ct.
5 I b i d . , s . 7 (2 ) . 
k
Ibid., s.29*
 ^ See S.16.
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le a s e 11 • The f ix tu r e  contem plated here  does no t seem
to  correspond  to  the common law concept o f  sev e ra b le  and
permanent f ix tu r e s .  The c r i t e r io n  o f f ix tu r e  under t h i s  Act
i s  th a t  " th e  f ix tu r e  p o sse sse s  a  s p e c ia l  va lue  fo r  the  te n a n t 
2
• • I t  th u s  appears th a t  even a  permanent f ix tu r e  could
be removed on c o n d itio n  th a t  damage caused by severance o r
3
rem oval i s  r e p a ire d . The on ly  tim e , however, th a t  com pensation 
fo r  improvements cou ld  be p a id  to  a  te n a n t i s  when on determ in­
a t io n  o f  a  government le a s e  a  r i g h t  o f occupancy i s  g ran ted  to  
a  r ig h th o ld e r ,  who would have to  fu rn is h  t h i s  com pensation to  
a p rev io u s  te n a n t .^
This f a c i l i t y  o f  c o n fe rr in g  a  b e n e f i t  on a  le a se h o ld e r  
fo r  unexhausted improvements should  be no ted  as a  s ig n i f ic a n t  
r i g h t  unknown even to  the  common law* Under the  common law ,
"a te n a n t had no r ig h t  to  ex ac t com pensation from h is  la n d lo rd
fo r  any improvements which he m ight have made during  h is  tenancy ; 
excep t under an ex p ress agreem ent w ith  the la n d lo rd  o r by v i r tu e
5
o f the custom o f the coun try  where th e  h o ld in g  la y " .
The r ig h t  to  unexhausted improvements, under bo th  Acts 
o p e ra te s  n o tw ith s tan d in g  f o r f e i t u r e .  This in  th e  Zambian case
1 See s .  2 3 (1 ) .
^ See s .  2 3 (2 ) .
5 See s .  2 3 (3 ) .
L
See s .  2 2 (1 ).
See R.A. Eastwood, W illiam s on R eal P ro p e r ty . 24 th  e d . ,  
London, 1933i p . 129*
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is^however, l im ite d  to  s ta tu to r y  le a s e s ,  There i s  no ex p ress 
p ro v is io n  w ith  re g a rd  to  n o n -s ta tu to ry  le a s e s .
In  a l l ,  the  s ig n i f ic a n t  achievem ent o f th e  Zambian 
Conversion Act i s  th a t  i t  has marked a  d ep artu re  from p a s t  p o lic y . 
W hether, however, Zambia w i l l  go as  f a r  a s  Tanzania in  th e  p a ss in g  
o f  th e  Government Leaseholds (C onversion o f R igh ts  o f  Occupancy)
A ct, 1969 rem ains to  be seen . This Act in  Tanzania supersedes 
the  1963 Conversion Act and r e s t s  on the  argument th a t  a d m in is tra tio n  
o f le a s e s  was te c h n ic a l ly  cumbersome because o f th e  l e s s e e 's
2le g a l  r ig h t s  making th e  ta s k  o f  a p p lic a t io n  g e n e ra lly  d i f f i c u l t .
The conversion  o f  le a s e s  fo r  the  unexp ired  term o f y e a rs  in to  
r ig h t s  o f  occupancy under the  Land Ordinance does no t have th e  
e f f e c t  o f  e x tin g u ish in g  i n t e r e s t s  p re v io u s ly  c o n fe rre d . Thus a l l  
s u b s id ia ry  i n t e r e s t s ,  such as  d e r iv a tiv e  le a s e s ,  m ortgages and any 
o th e r  encumberance, s t i l l  s u b s is t  and a t ta c h  to  th e  r ig h t s  o f 
occupancy.^
1 Act No. kk o f  1969.
2
See R.W. James, Land Tenure and Policy in Tanzania, 
op. cit., p. I6*f.
3
See J.S. Read in Annual Survey of African Law, Vol.
I l l ,  1969» N. Rubin & E. C otran  ( e d .) ,  p . 1^6.
PART I I I
THE CHOICE OF LAW PROBLEM IN LAND DEALINGS
In  t h i s  p a r t  we h ig h lig h t  th e  vacuum c re a te d  by r e ta in in g  
p re  independence le g a l  p ro v is io n s  which a re  no lo n g er s u i ta b le  
in  r e g u la t in g  tr a n s a c t io n s  in  la n d . We ex p lo re  th e  problem s 
in  th e  cho ice  of law re s u l t in g  from the  in te r a c t io n  between 
the  v a rio u s  system s o f law. We conclude by in d ic a tin g  
a l t e r n a t iv e  p ro v is io n s  of law th a t  might h e lp  remove 
u n c e r ta in t ie s  and hence f a c i l i t a t e  d e a lin g s  in  lan d .
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CHAPTER 7
THE LAW APPLICABLE TO DEALINGS IN LAND
In  t h i s  C hapter we a tte m p t to  in d ic a te  and a p p ra ise  th e  
u n s a t is fa c to ry  s t a t e  o f le g a l  p ro v is io n s  which a t  p re se n t apply  
to  tr a n s a c t io n s  and d ev o lu tio n  of i n t e r e s t s  in  lan d . The in ­
adequac ies in  th e  cho ice of law r u le s  c re a te  u n c e r ta in t ie s  a s  to  
th e  law a p p lic a b le  in  a  c o n f l ic t  o f law s i tu a t io n .  The problem 
has been brought ab o u t w ith  th e  removal of r e s t r i c t i n g  land  
t r a n s f e r s  w ith in  a  r a c i a l  group. I t  w il l  be r e c a l le d  t h a t  the  
e v o lu tio n  of R eserves, T ru s t lan d  and Crown lan d  was designed  to  
c re a te  a  lan d  te n u re  w ith  s p e c i f ic  c a te g o r ie s  of i n t e r e s t s  
re se rv e d  e x c lu s iv e ly  f o r  members of e i t h e r  A frican  o r  European 
ra c e . T his s t a t e  o f some k ind  of a p a r th e id  in  lan d  c l a s s i f i c a t i o n  
e f f e c t iv e ly  c u r ta i le d  a  c o n f l ic t  o f law s i tu a t io n  a r i s in g  from 
th e  c re a t io n  o f lan d  in t e r e s t s  a l i e n  to  th e  in h e re n t n a tu re  of 
th e  c la s s  of lan d  in v o lv ed . With Independence th e  s i tu a t io n  has 
changed. New f a c to r s  have emerged: d isc r im in a to ry  p r a c t ic e s  of
c o n fin in g  land  t r a n s f e r s  w ith in  a  r a c i a l  group have d isap p eared ; 
and th e  Zambian has now, i n t e r  a l i a , acce ss  to  w ealth  g ra n tin g
him a power to  a cq u ire  lan d  o u ts id e  h is  e th n ic  boundaries  ^ w hile
2a t  th e  same tim e su b m ittin g  in  la rg e  p a r t  to  h is  custom ary law.
For an acknowledgement of th e  p o s t independence scram ble f o r  
farm s a long  the  l i n e  of r a i l  by w ealthy ind igenous Zambians, see 
N.A. D ebates, 27 th  F ebruary  1973» se s s io n  10th  January-2nd March 
1973, c o l .  1641.
2 C f., A.M. Susman, " S ta te  Land and Customary Law: The
A p p lic a tio n  of Customary Laws o f S uccession  to  Land h e ld  under 
'E n g lis h ' Tenure", Z .L .J . Vol. 5 , 1973, a t  p . 127.
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Regrettably, however, the law remains the same as that before 
Independence.
The artificial insulation between the different systems of land 
laws obtaining in the country meant that-there was no call for
special rules to be laid down.governing, conflicts between
transactions in
the two systems in/land. On the contrary, legislative provisions 
anticipated primarily a conflict of law in purely inter-personal 
relationships. In this regard the law merely provided for such 
occurences between the races. Even between Africans there is 
virtually no anticipation that problems of land tenure could involve 
more than one system of customary law.
This Chapter will, however, reveal that the reception of English 
law and the existence of different systems of customary law do pose 
a situation which invites urgent attention to provide more specific 
rules of choice of law. It is proposed in this Chapter to review 
the reception and application of English law and then examine the 
choice of law problem within the context of the local statutory 
provisions. Having done this the Chapter then proceeds to suggest 
how the law can be amended.
At the outset, we might, however, summarise the systems of law 
that apply to existing categories of land. In the case of Reserves 
and Trust land, as indicated being essentially interests under 
Customary law, it is this law which is applicable. In the case of 
leasehold the general law, a term which also denotes the residuary 
English common law,applies. The other body of law in this category
^05
i s  to  be found in  lo c a l  l e g i s l a t i v e  enactm ents.
A. R eception  and a p p l ic a t io n  of E n g lish  law
U n til  r e c e n tly  in  m a tte rs  of lan d  o u ts id e  th e  custom ary 
law domain, E n g lish  law was h e av ily  r e l i e d  on. There i s  no doubt 
th a t  conveyancing p ra c t ic e  fo llow ed  th e  E n g lish  form  and th ereby  
conveyed in t e r e s t s  under E n g lish  te n u re . But t h i s  was n o t w ithou t 
a u th o r i ty  f o r  E n g lish  law, l ik e  in  many o th e r  A frican  commonwealth 
c o u n tr ie s , was im ported in to  N orthern  Rhodesia a s  re c e iv e d  law.
The s tan d a rd  form ula embodied in  th e  Zambian re c e p tio n  c lau se  
read s  t ^
S u b jec t to  th e  p ro v is io n s  o f th e  Zambia Independence 
O rder, 196^, and to  any o th e r  w r i t te n  law —
(a) th e  common law; and
(b) th e  d o c tin e s  o f e q u ity ; and
(c) th e  s t a t u t e s  which were in  fo rc e  in  England
on th e  17th August 1911 (being th e  commencement 
of the  N orthern  Rhodesia Order in  Council 1 9 1 i); 
and
(d) any s t a t u t e s  of l a t e r  d a te  than  t h a t  mentioned in  
paragraph  (c )  in  fo rc e  in  England, now a p p lie d  to  
th e  R epub lic , o r  which h e r e a f te r  s h a l l  be a p p lie d  
th e re to  by any Act o r  o th e rw ise ;
s h a l l  be in  fo rc e  in  th e  R epublic.
While t h i s  mode of re c e p tio n  should be expected  to  pose
problem s of a p p l ic a t io n ,  c o u rts  in  Zambia never seem to  have had
any such ex p erien ce . While th e  q u e s tio n  has been posed a s  to
whether the  te rm in a l d a te  a p p lie s  to  both  th e  common law and
2d o c tr in e s  of e q u ity , Zambian c o u r ts  have a p p lie d  E n g lish  d e c is io n s
 ^ See s . 2 , E n g lish  Law (E x ten t of A p p lica tio n ) A ct, cap. 
4 , Revised Laws.
2 See K. B e n ts i-E n c h ill ,  "The C o lon ia l H eritag e  o f Legal 
P lu ra lism " , Z .L .J . Vol. i ,  no. 2 , p . 10.
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3
c o u r ts  in  Zambia never seem to  have had to  fa c e  t h i s  c o n s id e ra tio n .
As f o r  th e  w holesale a p p l ic a t io n  o f E n g lish  law p r io r  to  and
a f t e r  th e  te rm in a l d a te ,  th e re  i s  of course an e a r l i e r  j u s t i f i c a t i o n
in  th e  d i f f e r e n t  b u t s ig n i f ic a n t  wording o f th e  p reced ing  re c e p tio n
c la u s e . The 1911 N orthern  Rhodesia Order in  C o u n c ilp in  co n fe rrin g
both  c i v i l  and c rim in a l j u r i s d ic t io n  in  the  High C ourt, d e c la re d
4a s  to  th e  a p p l ic a t io n  o f E n g lish  law:
Such c i v i l  and c rim in a l ju r i s d ic t io n  s h a l l ,  a s  f a r  
a s  c ircum stances adm it, be e x e rc ise d  upon th e  
p r in c ip le s  o f and in  conform ity  w ith  th e  substance  
o f th e  law f o r  th e  tim e being  in  fo rc e  in  and f o r  
England . . .
T his p ro v is io n  was r e s ta te d  in  th e  1924 O rd er-in -C o u n c il in  d e fin in g  
th e  ju r i s d i c t i o n  o f th e  High C ourt. ^ P r io r  to  1963, however, th e  
High C ourt Ordinance ^ co n ta in ed  a ls o  a  re c e p tio n  c lau se  of E n g lish  
law in  s im i la r  words a s  th e  c u rre n t v e rs io n . T his c lau se  was,however,
F o r an e x p o s it io n  on th e  r o le  of E n g lish  p reced en t, see 
W.L. Church, "The Common Law and Zambia", Z .L .J . ,  Vol. 6 , 1974, 
pp . 23-5^» p a r t i c u la r ly ,  pp. 23-39.
2 See A.N. A l lo t t ,  New E ssays in  A frican  Law, op. c i t . ,  pp. 
4 8 - 5 ^  * and K. B e n ts i - E n c h i l l , "The C o lo n ia l H eritage  o f Legal
P lu ra lism " , Z .L .J . op. c i t . ,  pp. 13 e t  s e q .
O
See f o r  example R u sse ll v . A tto rney  G eneral 1969/HP/
No. 499 (u n rep o rted ) where th e  E n g lish  F ir e s  P rev en tio n  (M etropo lis) 
A ct 1774 was a p p lie d  w ith o u t much d isc u ss io n  a s  to  th e  c r i t e r i a  o f a  
s t a tu te  o f g e n e ra l a p p l ic a t io n .
^  See A rt. 2 1 (2 ) .
 ^ See A rt. 2 7 (2 ) .
 ^ See s . 11, High Court Ordinance No. 18 o f 1933*
i n  p r in c ip le  acknowledging th e  p e rsu as iv e  value of such
o p in io n s .  ^ While c o u r ts  in  West A fr ic a  n o tab ly  have
w ith  th e  d i f f i c u l t y  of de term in ing  which a re  th e  E n g lish
te rm in a l ^
o f g en e ra l a p p l ic a t io n  a t  th e  v a rio u s  t e r r i t o r i a l  / l a t e s ,
407
s u b je c t  i n t e r  a l i a , to  th e  O rd e r-in -C o u n c il, which a t  th e  tim e was 
th e  1924 O rder. In  Kayela v. B o te s ,  ^ con fro n ted  w ith  the  q u e s tio n  
w hether E n g lish  law (which in c lu d ed  the  p o s t 1911 p e rio d ) was 
r ig h t ly  a p p lie d  to  th e  t e r r i t o r y ,  Woodman, A .G .J ., f in d in g  no 
c ircum stances of ex c lu s io n  o r m o d if ica tio n  a s  would f a l l  in  th e  
words* " a s  f a r  a s  c ircum stances adm it" , ru le d  t h a t  the  c u rre n t 
E n g lish  law  on th e  is su e  was a p p lic a b le .
With the  d e le t io n  in  the  High C ourt ju r i s d ic t io n  to  apply
E n g lish  law so l i b e r a l l y ,  th e re  can now be l i t t l e  j u s t i f i c a t i o n  to
be unm indful o f th e  te rm in a l date* l? th  August 1911. Thus th e  p o s t
1911 common law and d o c tr in e s  of e q u ity  a re  not a p p lic a b le  to  
2Zambia. As f o r  th e  absence of d i f f i c u l t i e s  in  ap p ly in g  th e  p re  
1911 E n g lish  s t a t u t e s ,  t h i s  might be ex p la in ed  by th e  la c k  of 
in s is te n c e  in  th e  c u rre n t re c e p tio n  c la u se , o r indeed any o th e r  
p rev io u s  one, t h a t  such E n g lish  s t a t u t e s  be of g e n e ra l a p p l ic a t io n ,
3
a s  e x p re ss ly  s t ip u la te d  in  o th e r  A frica n  common law ju r i s d ic t io n s .  
W hether re fe re n c e  to  E n g lish  s t a t u te s  should  be in te rp re te d  a s  
meaning s t a t u t e s  o f g e n e ra l a p p l ic a t io n  i s  a  m a tte r  upon which th e re  
i s  no Zambian ju d ic i a l  e la b o ra t io n . The r a t io n a le ,  however, f o r  an 
E n g lish  s t a t u t e  o f g e n e ra l a p p l ic a t io n  — s u i t a b i l i t y  f o r  g e n e ra l 
a p p l ic a t io n  o u ts id e  England -  may j u s t i f y  such in fe re n c e . On t h i s
1 4 .N .R .L .R . 183.
2 F or a  s im ila r  co n clu s io n  on th e  e f f e c t  of th e  te rm in a l 
d a te ,  see A.N. A l lo t t ,  "The A u th o rity  of E n g lish  D ecisions in  
C o lo n ia l C o u rts" , £"l957_7 J«A.L. Vol. 1, No. 1, pp . 26-27.
3
See s.83» C ourts O rdinance, cap . 4 , Laws of the  Gold C oast, 
195i» s . l 4 ,  C ourts  O rdinance, cap . 211, Laws of N ig e ria , 1948; s . 37. 
C ourts O rdinance, cap. 7» Laws of S ie r r a  Leone; and s . 2 , Law of 
England (A p p lica tio n ) O rdinance, cap. 3» Laws o f Gambia, 1955*
4 See A.N. A l lo t t ,  New Essays in  African Law, op. c i t . ,  p . 50*
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b a s is  an E n g lish  lo c a l  s ta tu te  must by i t s  very  n a tu re  be q u ite  
u n su ita b le  f o r  Zambian c o n d itio n s  o r indeed  any o th e r  A frican  
c o u n try .
Whatever u n s a t i s f a c to ry  r e s u l t  may be o r  might have been 
o b ta in ed  from th e  re c e p tio n  of E n g lish  law, th e  answer seems q u ite  
obvious — le g i s l a t i v e  p run ing . The re c e p tio n  c lau se  i t s e l f  has 
q u i te  co n v en ien tly  been made s u b je c t ,  i n t e r  a l i a , to  any o th e r 
w r i t te n  law.
B esides th e  l a t i tu d e  in  th e  re c e p tio n  c la u se , c o u r ts  have
a ls o  r e a d i ly  a p p lie d  E n g lish  law because of being  acq u a in ted  w ith
1 2 t h i s  law . In  re  E s ta te  O osthuizen and In  r e  the E s ta te  of Trombas
a re  i l l u s t r a t i v e  o f t h i s  s i tu a t io n .  In  th e  f i r s t  c a se , a  t e s t a t o r
dev ised  p ro p e rty  to  h is  c h ild re n  a s  te n a n ts  in  common and added a
d ir e c t io n  th a t  none of them was to  s e l l  h is  o r  h e r sh are  w ithou t
th e  consen t of th e  o th e rs .  Upholding the  common law p r in c ip le  o f
freedom of a l ie n a t io n  by s t r ik in g  ou t th e  l im i t a t io n  on s a le ,
Robinsons, J . ,  h e ld :
In  law i t  i s  c le a r  th a t  te n a n ts  in  common have a  
u n ity  of p o sse ss io n , b u t a  d i s t i n c t  and s e v e ra l  
t i t l e  to  t h e i r  sh a re s . A te n a n t in  common i s ,  a s  
to  h is  own undiv ided  sh a re , p r e c is e ly  in  th e  
p o s i t io n  of th e  owner o f an e n t i r e  and se p a ra te  
e s t a t e .  I t  i s  a ls o  c le a r  th a t  a  power of a l i e n ­
a t io n  i s  n e c e s s a r i ly  and in sep e ra b ly  in c id e n ta l  
to  an e s ta te  in  f e e .  I f  th e re fo re ,  lan d s  
d ev ised  to  A and h is  h e i r s ,  upon a  c o n d itio n  th a t  
he s h a l l  n o t f r e e ly  a l i e n e ,  /_ s ic J 7  th e  g en era l 
r u le  i s  t h a t  th e  c o n d itio n  i s  vo id .
1 4 N.R.L.R. p . 150.
2 4 N.R.L.R. p . 154.
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The second case to o  con ta in ed  a  s im ila r  r a t i o  decid en d i on freedom
o f a l ie n a t io n .  In  t h i s  c ase , th e  t e s t a t o r  made a  w i l l  le av in g
one s h i l l i n g  to  h i s  e ld e s t  son and th e  rem ainder of h is  e s ta te
" to  be d iv id ed  e q u a lly "  between h is  o th e r  two c h ild re n . To t h i s
however was a tta c h e d  th e  c o n d itio n  " th a t  t h e i r  so le  h e i r s  and
b e n e f ic ia r ie s  s h a l l  be t h e i r  sons in  re s p e c t o f any p ro p e rty  o r
o th e r  b e n e f i ts  t h a t  may d e riv e  from my e s t a t e " .  R e jec tin g  th i s
1
c o n d itio n  Palm er, A .J . held*
Except f o r  th e  s h i l l i n g  . . . the  r e s t  o f th e  
t e s t a t o r ’s  e s ta te  i s  g iv en  . . . a b so lu te ly  
and then  su b seq u en tly  th e re  i s  a  c o n d itio n  
which a tte m p ts  to  c u t  down t h i s  g i f t .  T h is  
c o n d itio n , i f  en fo rced , would seem to  have th e  
e f f e c t  o f r e s t r i c t i n g  th e  r ig h t  o f a l ie n a t io n .
I f  i t  does t h i s  the  c o n d itio n  i s  repugnan t and 
th e  g i f t  ta k e s  e f f e c t  a b so lu te ly .
James has c r i t i c i s e d  t h i s  im p o rta tio n  o f th e  common law
ru le  w ith o u t q u e s tio n in g  i t s  s u i t a b i l i t y  to  lo c a l  c ircum stances.
2Commending th e  West A frican  C ourts in  c o n tr a s t ,  he remarks*
. . . One f in d s  t h a t  th e  West A frican  C ourts 
have adopted  a  w ise view in  th a t  i f  i t  i s  an 
A frican  who l e f t  p ro p e rty  and has d ire c te d  t h a t
th e  p ro p e rty  s h a l l  no t be so ld , th e  C ourts may
f in d  th a t  i t  was h is  in te n t io n  to  le av e  p ro p e rty  
a s  fam ily  p ro p e rty , p a r t i c u la r ly  i f  th e  b e n e f i­
c i a r i e s  a re  of a  c la s s  which could  be su b je c t to  
th a t  type o f ow nership.
Jam es' o b se rv a tio n  c e r ta in ly  u n d ersco res  th e  need f o r  a  c au tio u s  
re c e p tio n  of E n g lish  law . To th e  e x te n t t h a t  the  two Zambian
cases  c re a te  a  p re c ed e n t, i t  must be reco rd ed  th a t  i t  i s  an un­
fo r tu n a te  one. But a s  th e  t e s t a t o r  and b e n e f ic ia r ie s  in  is su e
P. 53.
1 a t  p . 155.
2 R.W. James, Land Tenure and P o licy  in  Tanzania, op. c i t . ,
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were n o t s u b je c t  to  o r indeed  d id  n o t s u b je c t  them selves to  any 
o th e r  law th an  E n g lish  law, th e  a p p l ic a t io n  o f th a t  p r in c ip le  
o f law to  th e  f a c t s  b e fo re  th e  c o u rt was, i t  i s  su bm itted , q u ite  
a p p ro p r ia te .
Now, however, th e  a p p l ic a t io n  of E n g lish  law to  t h a t  c la s s
o f la n d  to  which i t  was p re v io u s ly  e x c lu s iv e ly  a p p lic a b le  has been
s e v e re ly  c u r ta i l e d  by the  e f f e c t  of s ta tu to r y  enactm ents. The 
combined e f f e c t s  o f th e  T ru s ts  R e s t r ic t io n  Act  ^ and th e  Land 
(C onversion of T i t l e s )  Act have s u b s ta n t ia l ly  reduced th e  scope 
of o p e ra tio n  of E n g lish  law. L et us now look  a t  th e  e f f e c t s  of 
th e se  two A cts on th e  a p p l ic a t io n  o f E n g lish  law .
( i )  The e f f e c t  o f th e  T ru s ts  R e s t r ic t io n  Act
T h is  Act s t a t e s  a s  i t s  in ten d ed  o b je c tiv e  " to  r e s t r i c t  th e
c re a tio n  o f s e t t le m e n ts ,  t r u s t s  and fu tu re  i n t e r e s t s " .  T h is  
r e s t r i c t i o n  i s  e f f e c te d  by p ro v is io n  in  s . 3 which s ta te s*
Save a s  h e r e in a f te r  p rov ided , a f t e r  the  
commencement o f t h i s  Act no person  s h a l l  —
(a) s e t t l e  any p ro p e rty ; o r
(b) l i m i t  any p ro p e rty  in  t r u s t  f o r  
a n o th e r ; o r
(c ) make any d is p o s i t io n  whereunder p ro p e rty  
v e s ts  in  p o sse ss io n  a t  a  fu tu r e  d a te .
S .4 c o n ta in s  e x ce p tio n s  to  t h i s  p ro h ib i t io n ,  n o tab le  among which
are*
(a) a  d is p o s i t io n  whereunder p ro p e rty  i s  
l im ite d  t o ,  o r in  t r u s t  f o r ,  a  minor 
on h is  a t t a in in g  a  s p e c if ie d  age no t 
exceeding tw enty-one y e a rs ;
1 No. 64 of 1970.
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(b) a disposition whereunder property is
limited to, or in trust for, a widow, either 
for her life or for some other period, with 
a gift over in favour of children, if such 
disposition contains a provision that on the 
re-raarriage of the widow the property shall 
forthwith vest beneficially in such children;
(d) a trust in favour of or for the benefit of a 
person of unsound mind or a minor;
(i) a trust terminable at the will of the 
beneficiary.
Under these limited exceptions future interests can be 
created. Taking the exception of a trust for a minor this 
creation is limited to take effect within twenty-one years of 
such minor's age. The consequences of creating a trust to take 
effect outside the twenty-one years limit is that the disposition 
"shall be treated for all purposes as if it had been limited by 
reference to the age of twenty-one years".  ^ Thus such a trust 
creation is not void but takes effect within the permitted period. 
As for the widow's trust, it is important to note that this can 
only be created on condition that there is a gift over to children 
and that these become beneficially entitled to the residue on the 
re-marriage of the widow. In other words a trust merely created 
for the widow shall not take effect and must inevitably be void.
It isaLarming, however, to observe that no similar facility is 
available at the instance of the wife for the husband. The 
justification for this appears hardly available. It may well have 
been a drafting oversight.
1 See s . 7.
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A trust in favour of a person of unsound mind or a minor 
appears unlimited in point of taking effect. There is just no 
express limitation in the creation of this trust. A contradict­
ion here arises in referring to a minor. In the other instance 
it has been seen that such a trust must take effect within the 
minor’s age limit of twenty-one years. If the intent of the 
Act is to restrict creation of future interests of a minor in the 
manner indicated, then the absence of limitation in respect of 
this minor defeats this intent. There is good sense in not 
imposing any restriction in the case of a person of unsound mind 
for the period of mental incapacity, however long this may be, is 
what necessitates the creation of such trust. It is suggested 
hence that the unlimited duration of such trust be confined to a 
person of unsound mind alone. In fact there was no need to make 
provision for minors in two subsections.
As for the lack of limitation in point of time in case of 
a trust terminable at the will of the beneficiary, the presumption, 
which prompted this relaxation, must be that the nature of this 
trust is an adequate limitation in itself. A beneficiary would 
desire the maximum benefit of the interest created and would thus 
terminate any restricted trust to realise this benefit.
An in frin g em en t of th e  p ro v is io n s  o f th e  Act w il l  c e r ta in ly  
re n d e r  any such c re a tio n  in e f f e c t iv e .  Thus s . 5 ( l )  (c) s t ip u la te s *  
"a  d is p o s i t io n  whereunder p ro p e rty  v e s ts  in  p o sse ss io n  a t  a  fu tu re  
d a te  s h a l l  be in e f f e c t iv e  to  c re a te  o r v e s t any such i n t e r e s t " .
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But th e  consequence o f an in e f f e c t iv e  t r a n s a c t io n  i s  n o t to  d iv e s t  
th e  p ro p e r ty  i n t e r e s t  o f th e  immediate b e n e f ic ia ry  who becomes 
v e s te d  o f such i n t e r e s t  im m ediately and w ith o u t r e s t r i c t i o n s .  This 
e f f e c t  o f th e  Act i s  made c le a r  by p ro v is io n s  o f s . 5 ( l )  which 
d ec la res*
(a )  a  s e tt le m e n t s h a l l  have e f f e c t  a s  a  d i s ­
p o s i t io n  in  fe e  sim ple o r  a b s o lu te ly , a s  
th e  case may b e , to  th e  te n a n t f o r  l i f e ;
(b) a  t r u s t  s h a l l  have e f f e c t  a s  a  d is p o s i t io n
in  fe e  sim ple o r  a b s o lu te ly , a s  th e  case
may be, to  the  b e n e f ic ia ry .
Thus as to (a), the effect of the Act would have been to vest a
fe e  sim ple a b so lu te  in  a  l i f e  te n a n t  where th e  rem ainder was to
vest in another beneficiary at a future date. For example where A
was seised in fee of Blackacre for which he made the following
grant —  to B for life remainder to C and the heirs of his body,
B would have been immediately vested with a fee simple absolute
w ith  the  rem ainder f a i l i n g .  As to  ( b ) , any t r u s t  in s tru m en t which
c re a te d  su cc e ss iv e  fu tu r e  i n t e r e s t s  f o r  v a rio u s  c a te g o r ie s  o f
beneficiaries would have vested an interest in fee simple absolute
in the first beneficiary. Thus where A was a fee simple owner of
Blackacre and by trust instrument created these interests —  to B
in trust for G during his life; and on his death B to stand
p o ssessed  f o r  D f o r  h is  l i f e ,  would have v e sted  a  fe e  sim ple a b so lu te
in G with the legal interest in B and subsequent equitable interest
in  D f a i l i n g .
Thus th e  e f f e c t  o f th e  T ru s ts  R e s t r ic t io n  Act has been 
p r a c t i c a l l y  to  make a l l  p re  1911 E n g lish  fu tu r e  i n t e r e s t s  o b so le te .
4 l4
In this regard the well known case of Marapodi & Others v. Anderson
& Another  ^declaring the rule in Whitby v. Mitchell, better known
as the rule against perpetuities, applicable to Northern Rhodesia
is no longer good law. In this case Patterson, C.J., quoted
Megarry and Wade's restatement of the rule with approval*
"Stated in its simplest form, the rule was as 
follows:- If an interest in reality is given to 
an unborn person, any remainder to his issue is 
void, together with all subsequent limitations.
Thus if land was limited
'to A for life, remainder to his daughter 
for life, remainder to her children and their 
heirs (A having no daughter at the time of the 
gift),
the life estates of A and his daughter were valid 
but the remainder to the daughter's children was 
void. Further, if the children had instead been 
given mere life estates, followed by a fee simple 
in favour of B, the gift to B was void as well as 
the gift to the children."
The point of contrast between the two types of limitations 
as to future interests is that almost in all cases where a future 
interest could have passed under the rule against perpetuities, it 
would have offended the Trusts Restriction Act; while in those 
rare instances, notably a trust for the widow with remainder to 
the children, the interest would have passed under the Act but 
would have offended the common law rule if the time involved were 
too remote. In this limitation of the common law, the Act has 
been superseded also by the land (Conversion of Titles) Act. Thus 
reference in provisions of the Trusts Restriction Act to an interest 
in"fee simple or absolutely" must now be substituted by a leasehold
1 1961 R & N.L.R. 262 a t  p. 266.
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i n t e r e s t .  The T ru s ts  R e s t r ic t io n  Act does, however, b r in g  the  
p ro v is io n s  in  reg a rd  to  fam ily  p ro p e rty  more in  l in e  w ith  the  
custom ary law of su ccess io n  and le s s  l ik e  E n g lish  law .
( i i )  The e f f e c t  o f th e  Land (C onversion o f T i t l e s )  Act 1975
The a b o l i t io n  o f f re e h o ld  ten u re  "by t h i s  Act e x tin g u ish e s  
a l l  i t s  in c id e n ts ,  s t a tu to r y  o r  common law . With re g a rd  to  s e t t l e ­
ments and t r u s t s  o f la n d , t h i s  Act d im in ish es  the  a f fe c t iv e n e s s  o f 
th e se  d e v ic e s . S e ttlem en ts  and t r u s t s  have been , i n t e r  a l i a , dev ices
of a s s ig n in g  i n t e r e s t s  in  lan d  by a  p ro cess  o f c a rv in g  o u t l e s s e r
i n t e r e s t
i n t e r e s t s  from th e  g re a te s t /o n e  has and postponing  th e  ta k in g  
e f f e c t  o f any such i n t e r e s t  to  some fu tu r e  d a te  f o r  th o se  in tended  
b e n e f ic ia r ie s .
The h i s to r i c a l  e v o lu tio n  of land  s e t t le m e n ts  (w ith in  which 
co n tex t th e  common law has been in h e r i te d  in  Zambia) c le a r ly  
in d ic a te s  th a t  th e  motive f o r  such s e tt le m e n ts  was to  t i e  up the  
land  w ith in  succeed ing  g e n e ra tio n s  of a  fa m ily . T his p ro c e ss  o f 
ty in g  up assumed a  f re e h o ld  e s t a t e  from which l e s s e r  i n t e r e s t s  
could be carved ou t and l im ite d  to  s p e c i f ic  b e n e f ic ia r ie s  w ithou t 
ex h au stin g  th e  e n t i r e ty  of th e  i n t e r e s t ;  th e re b y  p rev en tin g  land  
being  d isp o sed  o f o u ts id e  a  fa m ily . B u rn 's  summing up o f land  
s e tt le m e n ts  in  th e  h i s to r i c a l  p e rsp e c tiv e  i s  here  p e r tin e n t*  *
 ^ See E.H. Burn, C h e sh ire 's  Modern Law of Real P ro p e r ty , op. 
c i t . ,  p . 70. Cf . ,  D.B. P ark er and A.R. Mellows, The Modern Law of 
T ru s ts , 3 rd  e d . , London, 1975» PP* 2 -3 .
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. . . The inclination of a fee simple owner, an 
inclination deeply rooted in parental anxiety and 
distrust, is to make what is called a settlement 
by which he retains the benefit of ownership during 
his own life, but withholds the entire ownership in 
the shape of the fee simple from his descendants for 
as long as possible by reducing them, one after the 
other, to the position of mere limited owners . . . 
The fee simple of infinite duration is divisible 
into shorter periods of time each of which may be 
allotted successively to a number of persons, with 
the result that while these periods are running 
there is no person able to dispose of the entire 
ownership.
The return to leasehold estates under the Act renders the use of 
trusts and settlements impracticable. In this practical limitation 
of the common law, this law only remains relevant to incidents of 
leasehold tenure. Thus in the creation of future interests only a 
trust for the sale of leasehold property appears possible. But this 
again would have to be within the contemplation of the Trusts 
Restriction Act. Of more relevance, however, to the common law will 
be the regulation of the contractual relationship created between 
parties by a lease where the lease is silent. In the express 
regulation of this relationship the Land (Conversion of Titles) Act 
is the major if not the only source of regulation. To the extent 
that the Act is a comprehensive code, the common law will have equally 
been effectively ousted. The Privy Council decision in Premchand 
Nathu & Co. v. Land Officer  ^lends support to this proposition in its 
holding that the Tanganyika Land Ordinance was ”. . .  intended to be a 
complete code regulating the respective rights of the Crown and the 
occupier”. It must follow that It is to such legislative enactment
1 Z7i963_7 A.c. 177.
Wyou must e x c lu s iv e ly  r e f e r  in  th e  d e te rm in a tio n  of la n d lo rd  te n a n t 
r e l a t io n s h ip .  Only i f  such a  s t a t u t e  i s  la c k in g  in  c e r ta in  re s p e c ts  
would th e  common law be ad m itted .
The p re  1911 E n g lish  s t a t u te s  in  m a tte rs  of land  a re  to  th e
same e x te n t  su p erseded . As f o r  E n g lish  A cts of l a t e r  a p p l ic a t io n
f o r  which th e  re c e p tio n  c lau se  g ra n ts  p ro v is io n  f o r  t h e i r  ad o p tio n ,
1
th e re  i s  on ly  one th a t  has been s p e c i f ic a l ly  adopted  and t h i s  i s  
the  Conveyancing A ct, 1911.
P rev io u s ly  th e  a p p l ic a t io n  o f e i th e r  custom ary law o r common
law to  th e  re s p e c tiv e  lan d  c a te g o r ie s  appears n o t to  have been 
w ith
a tte n d ed /a n y  s p e c ia l  d i f f i c u l t i e s .  The problem  a r i s e s ,  however, when 
th e re  i s  a  cho ice o f more th an  one system  o f law which m ight apply  
in  a  g iv en  ca se .
B . I n te r n a l  c o n f l ic t  of law and th e  choice o f law  problem
The c o n f l i c t  o f laws can a r i s e  between custom ary law and th e  
g e n e ra l law ( in c lu d in g  E n g lish  law) o r between one body o f custom ary 
law and a n o th e r . The s i tu a t io n ,  i t  must be conceded r i g h t  from the  
o u ts e t ,  i s  u n s a t i s f a c to ry  because th e  in te r n a l  law does n o t p rov ide 
p a r t i c u la r  and adequate  guidance on a l l  is s u e s  o f c o n f l i c t .  The 
re le v a n t  p ro v is io n s  a re  so g e n e ra l th a t  the  assum ption must be th a t  
th ey  ap p ly  to  a l l  s i tu a t io n s  in c lu d in g  lan d  t r a n s a c t io n s .
See schedule  to  B r i t i s h  A cts E x tension  A ct, cap. 5» Revised 
Laws. T his a lth o u g h  a p p a ren tly  a  p re  1911 Act became o p e ra tiv e  on 
1 s t  January  1912. See s . l 6 ( 2 ) ,  Conveyancing A ct, 1911» 1 & 2 Geo. 
5 .C .3 7 .
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The relevant provisions appear in aid of subordinate courts 
and not the High Court, a matter which invites comment in respect 
of the latter's jirrfsdiction. In the case of a subordinate court, 
in addition to its jurisdiction in administering the general law, 
has also power, albeit granted negatively, to administer customary 
law. Thus the Subordinate Courts Act as materially relevant 
provides: *
Subject as hereinafter in this section provided, 
nothing in this Act shall deprive a subordinate 
court of the right to observe and to enforce the 
observance of, or shall deprive any person of the 
benefit of, any African customary law, such 
African customary law not being repugnant to 
justice, equity or good conscience, or incompatible, 
either in terms or by necessary implication, with 
any written law for the time being in force in 
Zambia.
From this recognition of customary law the legislature contemplating
difficulties of application where some other law other than
customary law is in issue made further provision. In this regard
the same provision proceeds:
. . . Such African customary law shall, save where 
the circumstances, nature or justice of the case 
shall otherwise require, be deemed applicable in 
civil causes and matters where the parties are 
Africans, and particularly, but without derogating 
from their application in other cases, in civil 
causes and matters relating to marriage under 
African customary law, and to the tenure and 
transfer of real and personal property, to 
inheritance and testamentary dispositions, and 
also in civil causes and matters between Africans 
and non-Africans, where it shall appear to a Sub­
ordinate Court that substantial injustice would be 
done to any party by strict adherence to the rules 
of any law or laws than African customary law.
 ^ See s .  16, cap. 45, Revised Laws.
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In  t h i s  l a t t e r  re s p e c t  th e re  a re  two im portan t p ro v iso s , namely*
( i )  t h a t  A frican  custom ary law s h a l l  no t app ly  i f  
e x p re ss ly  o r  im p lied ly  excluded by th e  p a r ty  c la im ing  
th e  b e n e f i t  o f i t ;  and
( i i )  in  th e  ev en t o f no ex p ress  r u le ,  j u s t i c e ,  e q u ity  and 
good conscience a re  th e  gu id e .
In  r e s p e c t  of th e  a p p l ic a t io n  o f custom ary law in  lo c a l
c o u r ts , in  which th e  b u lk  o f l i t i g a t i o n  in v o lv in g  t h i s  law i s
d isposed  o f ,  th e re  ap p ears  only an im p rec ise ly  worded p ro v is io n
in  the  words* ^
S u b je c t to  the  p ro v is io n s  of t h i s  A ct, a  lo c a l  
c o u r t  s h a l l  a d m in is te r
(a ) th e  A frican  custom ary law a p p lic a b le  to  
any m a tte r be fo re  i t  in  so f a r  a s  such 
law i s  n o t repugnant to  n a tu ra l  ju s t i c e  
o r  m o ra lity  o r incom patib le  w ith  the  
p ro v is io n s  o f any w r i t te n  law.
From th e se  p ro v is io n s  flow  a  number of o b se rv a tio n s  re v e a lin g  
in ad eq u ac ies .
O b se rv a tio n s*
( i )  The absence o f j u r i s d ic t io n  in  th e  High C ourt to
a d m in is te r  custom ary law
T his c re a te s  an anomalous s i tu a t io n  of p rev en tin g  in  th eo ry
a  s u p e r io r  c o u r t from expounding r u le s  o f guidance where l e g i s l a t i v e
2p ro v is io n s  a re  la c k in g . The c u rre n t High C ourt Act c o n ta in s  no 
ex p ress  p ro v is io n  c o n fe rr in g  on the  High C ourt ju r i s d ic t io n  to
 ^ See s . l 2 ( i ) ,  Local C ourts A ct, cap. 54. Revised Laws. 
2 Cap. 50 ,  Revised Laws.
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a d m in is te r  custom ary law . This om ission  e n t a i l s  s t r i c t l y  th a t
th e  High C ourt has no o r ig in a l  ju r i s d ic t io n ,  and in  i t s  a p p e lla te
ju r i s d ic t io n  * la c k s  the  power to  a d m in is te r  custom ary law . In  a
s e a rc h  f o r  th e  b a s is  o f t h i s  C o u r t 's  ju r i s d ic t io n  to  a d m in is te r
custom ary law only  s s .  Zk and Jk have any r e le v a n t  b ea rin g  on
th e  m a tte r . The l a t t e r  p ro v is io n  p ro v id es  modes f o r  a s c e r ta in in g
custom ary law  e i th e r  w ith  th e  a s s is ta n c e  o f perso n s w e ll v e rsed
in  t h i s  law o r from books o f a u th o r i ty .  S ubsection  ( l )  d e c la re s
when t h i s  i s  to  be done in  th e  words —
The C ourt, may, in  any cause o r  m a tte r in  which
q u e s tio n s  o f A frican  custom ary law may be m a te r ia l 
to  th e  is su e  —
T his p ro v is io n , i t  i s  su b m itted , h a rd ly  seems s u f f i c i e n t  in  
i t s e l f  to  c o n fe r  a  power to  a d m in is te r  t h i s  law in  re s p e c t  o f both  
th e  o r ig in a l  and a p p e lla te  ju r i s d ic t io n .  R eference to  custom ary law
seems m erely in c id e n ta l  to  th e  is su e  which p robab ly  m ight have
occu rred  under some o th e r  cause o f a c t io n  than  custom ary law . S. Zk, 
on the  o th e r  hand, seems to  confirm  th e  view th a t  in  r e s p e c t  o f 
o r ig in a l  j u r i s d i c t i o n ,  the  High C ourt has no power to  e n te r t a in  any 
cause under custom ary law . Hence under t h i s  p ro v is io n  th e  High Court 
h as power to  t r a n s f e r  any such m atte r b rought b e fo re  i t  which in  i t s  
o p in io n  sh o u ld  be d isposed  o f by a  com petent lo c a l  c o u r t  having 
ju r i s d i c t i o n .  A lthough th e  p ro v iso  to  the  p ro v is io n  re q u ire s  the  
C ourt to  s a t i s f y  i t s e l f  t h a t  such tra n s fe re n c e  i s  n o t c o n tra ry  to  the  
i n t e r e s t s  o f ju s t i c e  o r  t h a t  i t  would n o t occasion  undue inconvenience
F or th e  High C o u r t 's  a p p e lla te  ju r i s d ic t io n  from su b o rd in a te  
c o u r ts ,  see  s .  28 o f th e  S ubordinate  C ourts A ct, cap. ^5» Revised 
Laws; and s .  56 of the  Local C ourts A ct, cap. 5^» R evised Laws.
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to  th e  p a r t i e s ,  i t  i s  su b m itted , t h a t  t h i s  in  i t s e l f  i s  n o t a  g ra n t 
o f o r ig in a l  ju r i s d ic t io n .  R eliance  cannot e i t h e r  be p laced  on s . 5 
o f the  Act which empowers a  p re s id in g  judge in  any c i v i l  cause to  
conduct a  t r i a l  w ith  th e  a id  of a s s e s s o rs  shou ld  he so d e c id e . The 
n a tu re  o f t h i s  p ro v is io n  does n o t d e a l w ith  th e  q u e s tio n  o f 
ju r i s d ic t io n  b u t t r i a l  w ith  a s s e s s o rs .
R e f le c tio n  on e a r l i e r  p ro v is io n s  makes th e  q u e s tio n  of
jurisdiction all the more curious. The Northern Rhodesia Order-in-
C ouncil 1911» s p e c i f ic a l ly  g ra n te d , i n t e r  a l i a , ju r i s d ic t io n  on th e
High Court to administer customary law. As materially relevant it
was provided* *
In  c i v i l  causes between n a tiv e s  the  High C ourt and 
th e  M a g is tra te s ' C ourts s h a l l  be guided by n a tiv e  
law so f a r  a s  t h a t  law i s  n o t repugnant to  n a tu ra l  
ju s t i c e  o r m o ra lity  . . .
The High Court Ordinance in 1933 amplified this jurisdiction by
c o n fe rr in g  i t  in  the  same language and to  the  same e x te n t a s  the
2p ro v is io n  a lre a d y  in d ic a te d  in  re s p e c t  o f su b o rd in a te  c o u r ts .  This
p ro v is io n  con tinued  to  ru n  in to  1958* I t  was on t h i s  b a s is  th a t  th e
3
High Court in  Lembemba v . Nswima had no h e s i t a t io n  in  e n te r ta in in g
ju r i s d ic t io n  in  a  c o n tra c t  m a tte r between two A frican s  a l le g e d ly
entered into under customary law. In this regard Mosdell, Ag. J.,
c o n fid e n tly  resolved*
At th e  o u ts e t  I  have to  d ec id e , bo th  a s  reg a rd s  
procedure and su b s ta n tiv e  law, w hether the  law to  
be ap p lie d  h e re  i s  N ative Customary Law or E n g lish
 ^ See a r t .  35•
2
See s . 17, Ordinance No. 18 o f 1933*
3 H.C.C.C. No. 449/57, re p o r te d  in  C l 9 5 & J  J.A.L., Vol. 2 ,
No. 2 a t  p . 129.
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Law . . .  By v ir tu e  o f s e c tio n  1? o f the  High 
C ourt O rdinance, cap. 3» 1 have ju r i s d ic t io n  to  
app ly  N ative  Customary Law in  whole o r  in  p a r t  . . .
The sudden om ission of t h i s  p ro v is io n  in  th e  High C ourt Act
can on ly  le n d  i t s e l f  to  one conclusion  — d iv e s t in g  of ju r i s d ic t io n
in  m a tte rs  o f custom ary law . T his anomaly i s  no t novel a s  i t  a ls o
p re se n te d  i t s e l f  in  Uganda. As to  w hether the  re v o c a tio n  o f s . 20
of th e  Uganda O rd er-in -C o u n c il c o n fe rrin g  power on the  High Court
to  he guided  by "n a tiv e  law" had th e  e f f e c t  of e x tin g u ish in g
ju r i s d i c t i o n  to  a d m in is te r  t h i s  law, S lad e , J . ,  in  Wamala v.
Sebutemba * was d isp o sed  to  th in k  th a t  t h a t  was th e  n e t  r e s u l t .  T his
om ission  has a ls o  been e f f e c t iv e ly  d isc u sse d  w ith  two opposing
views em erging. M orris and Read, ho ld  th e  view th a t  th e  om ission i s
n o t f a t a l  to  ju r i s d ic t io n  a s  the  High C ourt had an im p l ic i t  a u th o r i ty
to  a d m in is te r  custom ary law by v ir tu e  o f i t  a p p e lla te  j u r i s d ic t io n
from A frican  custom ary c o u r ts , and in  th e  la te r n a t iv e  the  Crown's
2p re ro g a tiv e  m ight have p rov ided  a  r e s id u a l  source o f a u th o r i ty .
To t h i s  l i n e  o r  argum ent A l lo t t  has e n te re d  th e  caveat*
. . . With th e  g r e a te s t  r e s p e c t ,  th e se  would 
appear somewhat shaky fo u n d a tio n s  upon which to  
r e s t  so  fundam ental a  power a s  t h a t  of th e  High 
C ourt to  ap p ly  custom ary law. Agreed th a t  i t  could  
le a d  to  ab su rd  r e s u l t s  to  g ive  a  High C ourt
a p p e l la te  ju r i s d ic t io n  in  a  custom ary c o u rt case
b u t f a i l  to  g ive th e  High C ourt a u th o r i ty  to  
app ly  th e  a p p ro p r ia te  law. R eso rt to  the  
p re ro g a tiv e  would seem of no a v a i l  he re , excep t 
perhaps d u rin g  p ro te c to ra te  tim e s . 3
1 £ * 1 9 6 1 7  E.A .631.
2 See H .J . M orris and J .S .  Read, Uganda* the  developm ent o f 
i t s  law s and c o n s t i tu t io n , op . c i t . ,  p p . 241-242.
3
See A.N. A llo t t ,  New Essays in  A frican Law, op. c i t . ,  p. 12?.
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Morris and Read base their view in part on the distinction 
between "being guided by" customary law, the provision omitted, 
and "administering" it, the latter being different from and quite 
independent of the former. This argument would appear less forceful 
in Zambia where the provision subsequently omitted was differently 
phrased and the import of which is to confer the right of observance 
and enforcement of customary law on the High Court. It could perhaps 
only be conceded in respect of the appellate jurisdiction in that a 
power to apply such law is necessarily incidental. * To the extent, 
however, that the deletion affects this Court's original jurisdiction, 
the omission, it is submitted, is fatal. If by any means it can be 
ascertained that the omission reflects on the legislature's intent 
to deprive the Court of this jurisdiction, then the conclusion that 
the High Court lacks original jurisdiction is inescapable. If the 
preamble is anything to indicate the legislature's intent, then the 
Zambian High Court Act reveals this explicitly in the message —
"An Act to amend the law with respect to the jurisdiction and business 
of the High Court . . .".
There can of course be no doubt that the absurdity is obvious.
The High Court has except for original jurisdiction, supervisory,
2
review and appellate jurisdiction. In spite of the weight of legal 
arguments to the contrary, the assumption, however, that the High 
Court has original jurisdiction to apply customary law seems to have
Silungwe, J., (as he then was), unhesitatingly applied the Ila 
customary law of succession in Chizobe and Othrs. v. Chongo, an 
appeal from the lower court. See 197l/HP/20 (unreported)7
2
For a review of these powers, see Kaniki v. Jairus S.J.Z.
No. 12 of 1967 (H.C.).
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prevailed. Thus in Mwiindwa v. Gwaba,  ^Cullinan, J., in a suit 
involving a dispute as to ownership of land under customary law 
proceeded to determine the issue without even acknowledging any 
problem of jurisdiction. The issue of jurisdiction in this case 
may well have been blurred by the common law form of the action —
"a claim for damages for wrongfully entering the plaintiff's land 
and ploughing thereon, for an injunction restraining the defendant 
from a repetition thereof . . .".
Whatever practice may have established in this matter, it 
is submitted that this is at variance with the law. The only 
satisfactory way of granting jurisdiction is by expressly saying 
so.
(ii) Choice of law rules
(a) Where the parties are Africans
Where the parties to a civil cause or matter are Africans, 
African customary law shall be deemed to apply. In a subordinate
court this is so save where the circumstances, nature or justice
of the case shall otherwise require. This reservation clause has 
nothing to do with the "repugnant" clause which is a condition 
precedent to the application of customary law. In the application of 
customary law in a local court no such reservation is ever attached.
1973/HP/1049, (unreported). For the case commentary in 
respect of jurisdiction, see M.P. Mvunga, "Residence as a Determinant 
of Land Rights under Customary Law", Z.L.J. (forthcoming).
k Z 5
No difficulties can arise in the application of this law between 
Africans where such law is the same. Where there is a divergence 
between two systems of customary law, then problems commence and 
in this neither provision helps.
The reservation is to be exercised only where the nature or 
justice of the case compels the abandonment of customary law.
Hence as between African parties with different systems of customary 
law the issue with regard to the applicable law is still outstanding. 
The difficulty has, however, been alleviated in many civil causes 
because the nature of the litigated matter could be resolved without 
specific reference to one system of customary law. This at least 
has accounted for the reduced incidents of conflict in local courts 
notwithstanding the divergence in the various systems of customary 
law.
Epstein, in his study of urban courts, attributes this to the 
flexibility in the pleading pattern before such courts at the base of 
which is an invitation to the court to restore social harmony.  ^ The 
quest for social harmony in the pleading pattern, he observes, is 
"common to all the tribal legal systems of the territory". Moffat, 
acknowledging that there is no territorial customary law applicable to 
all Africans with tribal customs on civil matters differing greatly 
between the different tribes, explains the formula adopted by local 
courts within this divergence to avert conflict in the imposition of
 ^See A.L. Epstein, Politics in an Urban African Community, 
Manchester University Press, 1958» PP* 213-215.
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th e  s ta n d a rd  of rea so n ab len ess  r e l a t i v e  to  th e  lo c a l  urban c o n d itio n s . *
I t  may be added th a t  a lth o u g h  th e se  o b se rv a tio n s  a re  confined  
to  urban lo c a l  c o u r ts ,  th e re  shou ld  be no marked d if fe re n c e  even in  
th e  case  o f r u r a l  lo c a l  c o u r ts . S o c ia l harmony appears  to  be the 
c r i t e r io n  u n d e rly in g  th e  corpus o f A frican  custom ary ju risp ru d e n c e .
In  a  p e n e tr a t in g  a n a ly s is  o f A frican  custom ary law, D riberg  c e r ta in ly  
s u b sc r ib e s  to  th e  theme o f s o c ia l  harmony which he c a l l s  th e  
p r in c ip le  o f m aintenance of th e  "eq u ilib riu m ” . Indeed in  t h i s
2co n c lu s io n  he draws no d i s t in c t io n  between urban  and r u r a l  c o n d itio n s .
But even g ra n te d  th e  need f o r  s o c ia l  harmony n e i th e r  E p s te in 's  nor 
M o ffa t 's  observed  form ula can be suggested  a s  enduring  and adequate 
f o r  a l l  c a s e s .  In  p u re ly  i n t e r  p e rso n a l r e la t io n s h ip s  th e  t i l t  in  th e  
s o c ia l  s c a le s  can q u ite  p r a c t i c a l ly  be balanced  by a  r e c o n c i l ia to r y  
sea rc h  f o r  s o c ia l  harmony. But th e  d ivergence  in  custom ary laws can 
be so fundam ental, p a r t i c u la r ly  in  th e  d i s t r ib u t io n  o f p ro p e rty , t h a t  th e  
s o lu t io n  has ju s t  g o t to  be s p e c i f ic  id e n t i f i c a t io n  o f th e  a p p ro p ria te  
law to  be a p p lie d .
In  such  in s ta n c e s  la c k  o f an e la b o ra te  d e f in i t io n  o f choice of
law r u le s  w i l l  have to  impose on c o u r ts  an onerous ta s k .  The case of
3
Re the  e s t a t e  o f Munalo in d ic a te s  th e  g ra v i ty  of th e  s i tu a t io n  
c re a te d  by th e  la c k  of s p e c i f i c i t y  in  the  cho ice  o f law r u le s .
1
See R.L. M offat, "A frican  C ourts and N ative Customary Law in  
th e  Urban A reas of N orthern  R hodesia", J.A .A . Vol. IX, No. 2 , A p ril 
1957, PP. 75-78.
2 See J.H . D rib e rg , "P rim itiv e  Law in  E a s te rn  A fr ic a " , A fr ic a ,
Vol. 1, 1928, pp. 63-72 p a r t i c u la r ly  p . 6 5 . F o r a  s im i la r  b u t l a t e r  
v e rs io n  o f D riberg*s concep tion  o f A frican  Customary Law, see The 
I n te r n a t io n a l  and Comparative Law Q u a rte rly , November 1934, pp. 230-246.
^ 1973/HP/641 (unreported).
k 2 ?
Reference in the relevant provisions to "African customary
law" as the law to be applied begs the question —  which customary law
in a multiplicity of such laws? In the case just cited the High
Court was confronted with which customary law to apply. Commenting
on the jurisdiction of a local court to administer customary law,
Doyle, C.J.,noted the inadequacy of the provision:
At first sight it would appear that a local court 
would administer the African customary law local 
to it. As, however, the jurisdiction of a local 
court relates to the area for which it is 
constituted, this would be impracticable as the 
different tribes of Zambia each have to some
degree differing customary law. 1
In this case the deceased, a Kalanga from Rhodesia, died intestate
resident and domiciled in Zambia. The applicant, widow of the
deceased, was seeking distribution of the estate under English probate
law which applies to Zambia. The respondent on the other hand opposed
the application arguing that Shona law should apply. Satisfied that
the relevant law was African customary law, the learned judge had to
define what this law was. In this he had to search for an indicator
which was to ascertain the particular customary law relevant to the
issue. In this task Doyle, C.J., relied on the definition of African
in previous enactments including the previous Native Courts Ordinance.
Finding that the term "African" included those Africans from outside
Zambia, his lordship concluded that this inference must still subsist
notwithstanding the lack of definition in the Local Courts Act. On
this premise the learned judge defined African customary law as
relating to the definition of African and this he held must have been
* a t  p. 4 .
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in the contemplation of the legislature. Finding that the deceased
had not divested himself of Shona law under which in fact his
1
marriage was contracted, his lordship concluded:
Prima facie this estate is to be administered and 
distributed by Shona customary law. The deceased 
has not in my opinion lived in a manner to divest 
himself of this law. Indeed the fact that when he 
wished to be married, he did so in accordance with 
Shona customary law, shows a contrary intention.
2
Okoma Phiri v. N.jilamanda Phiri is another such case„ involving 
a decision as to which system of customary law is applicable. This 
case involved the devolution of a deceased’s intestate estate.
Deceased was a Ghewa, a matrilineal people, who married a Ngoni 
woman from the neighbouring patrilineal people. The plaintiff, son 
of the deceased, brought suit against the defendant, his uncle, who 
was deceased's brother, for having acquired the estate in preference 
to deceased's children. The defendant's argument was that according 
to Ghewa law of succession, he, the defendant, was the one entitled 
to deceased's estate as children of the marriage could not, according 
to this law, inherit their father's property.
On the marriage to a Ngoni woman, however, the deceased paid 
'chimalo' (dowry) and 'maloolo' (cattle given to the wife's father, 
a transaction necessary to deem children of a marriage to be on the 
husband’s side) according to Ngoni custom which is unknown among the
 ^ a t  p . 6.
2
Decided in  M pezeni's Local C ourt, "B" Grade, November 1968 
( f u l l  c i t a t i o n  u n a v a ila b le )  (u n rep o rted ).
3
As evidence of th e  Ngoni custom ary law w ith  re g a rd  to  
'ch im a lo ' — dowry, see  N.jomvu v. Mawele. In  th e  Mpezeni Local 
C ourt, "B" Grade, Case No. 58 of 1969 (u n re p o r te d ) .
*4-29
Ghewa. In  upholding th e  p l a i n t i f f ' s  c laim  th e  c o u r t o rdered  the 
defendan t to  r e l in q u is h  th e  e s ta te  a s  d e c e a se d 's  com pliance w ith  the  
Ngoni m arriage in c id e n ts  had m a n ife s tly  in d ic a te d  th a t  he and h is  
w ife w ished to  be bound by Ngoni custom ary law in  any m a tte r r e la t in g  
to  m arriage and su ccess io n .
In  th e  absence of any e la b o ra te  choice o f law r u le s  th e
p ro v is io n a l approach appears  to  be id e n tify in g  which e x te r n a l  f a c to r s
might p o in t  to  a  p a r t i c u la r  body o f  law p re fe r re d  to  be a p p lie d .
E x c lusive  re l ia n c e  on ju d ic ia l  in tu itio n  may, however, be a sk in g  too
much. While advancing th e  n e c e s s i ty  f o r  s p e c i f ic  r u le s ,  n o n e th e less ,
th e  Ghana and Tanganyika ex p erience  in  a tte m p tin g  to  l e g i s l a t e  f o r
choice o f law p ro v is io n s  cannot be igno red . Thus i t  has been observed
of the I960 Ghana choice of law r u le s ,  t h a t  d e sp ite  in tro d u c in g  th e
no tion  o f p e rso n a l law, u n c e r ta in ty  a s  to  what t h i s  law i s  and on what
c r i t e r i a  i t  i s  to  be determ ined " i s  one of the  major weaknesses o f the  
± The 1963
ru le s " .  /T an zan ia  cho ice o f law r u le s  on th e  o th e r  hand w hile 
avo id ing  th e  Ghana weakness proceed, on membership to  an A frica n  
community a s  a  b a s is  f o r  th e  a p p l ic a t io n  o f custom ary law . In  so doing , 
however, i t  has a ls o  been observed th a t  th e re  i s  no adequate  guidance 
in  a s c e r ta in in g  what community i s  and the  c r i t e r i o n  o f membership to  
such community. ^
* See A.N. Allott, New Essays in African Law, op. cit., at p. 137. 
2
Ibid., pp. 138-139. For a review of the choice of law rules 
in Ghana and Tanzania,see pp. 133-1 M .
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(b) Where the p a r t i e s  a re  gin A frica n  and non-A frican
In  t h i s  s i tu a t io n  to o , A frican  custom ary law must be 
a p p lie d  i f  i t  appears  to  th e  c o u rt th a t  the  a p p l ic a t io n  o f any o th e r  
law would r e s u l t  in  s u b s ta n t ia l  i n j u s t i c e . T his s i tu a t io n  .however, 
d i f f e r s  from  th e  one j u s t  d iscu ssed  in  t h a t  th e re  cannot be the  
q u e s tio n  of more than  one body o f custom ary law . The is su e  .however, 
i s  one of de term in ing  w hether o r  n o t s u b s ta n t ia l  in ju s t i c e  would be 
occasioned  by re fu s in g  to  apply  custom ary law .
A s im ila r  Ghanaian p ro v is io n  in  the  cho ice  o f law r u le s
rece iv ed  in te r p r e ta t io n  in  Koney v. Union T rading  Go.  ^ T his was a
breach  of c o n tra c t  case  a r i s in g  between a  Ghanaian A frican  and th e
defendan t *non-native ' company in  which judgment was e n te re d  f o r  th e
p l a i n t i f f  A frican . The defen d an t appealed  to  th e  Court of Appeal f o r
West A fr ic a  a rgu ing  t h a t  th e  b reach  com plained of was s t a t u t e  b a rred
by th e  S ta tu te  o f L im ita tio n s , 1623. The p l a i n t i f f  re sp onden t r e l i e d
on s . 19 o f th e  Supreme C ourt O rdinance, which in  a l l  m a te r ia l  r e s p e c ts
resem bles th e  Zambian p ro v is io n , p lead in g  th a t  custom ary law which has
no tim e b a r be a p p lie d . On the  is su e  o f w hether o r  no t s u b s ta n t ia l
in ju s t ic e  would be occasioned  by re fu s in g  to  app ly  custom ary law
Graham P au l, J . ,  review ed th e  p ro v is io n  in  th e  words*
. . .  In  causes and m a tte rs  between n a tiv e s  and non­
n a tiv e s  th e  onus i s  upon th e  p a r ty , seek ing  to  app ly  
'su ch  n a tiv e  custom ary law* to  s a t i s f y  th e  C ourt ' t h a t  
s u b s ta n t ia l  in ju s t i c e  would be done to  any p a r ty  by 
s t r i c t  adherence to  th e  r u le s  o f any law o r law s o th e r  
than  'n a t iv e  custom ary la w '.
1 (193*0. 2 W.A.C.A. 188.
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Find ing  no bona f id e  reaso n  to  e x p la in  the  d e lay  on th e  p l a i n t i f f ' s  
p a r t  to  b rin g  the  a c t io n  in  time so a s  to  j u s t i f y  r e l ia n c e  on 
custom ary law, h is  lo rd s h ip  h e ld  t h a t  the  p l a i n t i f f  had f a i l e d  to  
d isch arg e  th e  onus.
On the f a c t s  b e fo re  the  C ourt, t h i s  d e c is io n  i s  i l lu m in a tin g  
on th e  is su e  when in  such c ircum stances custom ary law i s  to  be 
p re fe r re d  o r n o t. On th e  b roader is su e  however, i t  i s  n o t c le a r  
whether the  p r in c ip le  i s  to  be a p p lie d  to  a l l  ta n sa c tio n s  in c lu d in g  
d e a lin g s  in  land , th e  c r i t e r io n  m erely being  th e  burden o f p ro o f .
I t  would appear from t h i s  d e c is io n  th a t  i t  shou ld  s t i l l  be p o ss ib le  
to  app ly  customary law even in  lan d  d isp u te s  i f  i t s  n o n -a p p lic a tio n  
would r e s u l t  in  s u b s ta n t ia l  in ju s t i c e .
(c) Mixed choice of law ru le s
Whoever may be th e  p a r t i e s  in  the  t r a n s a c t io n  in  th e  above
in s ta n c e s  customary law s h a l l  no t app ly  under th e  fo llo w in g  
1
c o n d itio n s :
( l )  where " i t  s h a l l  ap p ear, e i th e r  from  ex p ress  c o n tra c t  o r
from th e  n a tu re  o f th e  tra n s a c t io n s  o u t o f which any c i v i l  
cause, m a tte r o r q u e s tio n  s h a l l  have a r is e n ,  th a t  such 
p a rty  ag reed  o r  must be taken  to  have ag reed  th a t  h is  
o b lig a tio n s  in  connection  w ith  a l l  such tr a n s a c t io n s  should  
be re g u la te d  e x c lu s iv e ly  by some law o r  law s 1 . and
 ^ See s . 16 o f the Subordinate Courts A ct. C f., pp. 418-419.supra.
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(2) where no ex p ress  ru le  i s  a p p lic a b le  to  any m a tte r  in  i s s u e .
In  the  l a t t e r  in s ta n c e  th e  c o u rt " s h a l l  be guided by the  p r in c ip le s  
o f j u s t i c e ,  e q u ity  and good consc ience".
Lembemba' s  case  ^ i s  n o t only  i l l u s t r a t i v e  o f th e se  two choice  
o f law ru le s  bu t a ls o  re v e a ls  th e  la c k  o f adequate guidance to  th e  
c o u r ts .  The f a c t s  o f t h i s  case  were t h a t  th e  p l a i n t i f f ,  so n -in -law  
of de fen d an t, e n te re d  w ith  th e  defendan t in to  a  vague and i l l -  
d e fin ed  c o n tra c t  by which th e  p l a i n t i f f  was to  work in  d e fe n d a n t 's  
shop. The shop was in  an u rban  a re a  in  which bo th  p a r t i e s  had sp en t 
most o f th e i r  tim e . At the  prem ature end o f re n d e rin g  h is  s e rv ic e s ,  
th e  p l a i n t i f f  sought rem unera tion  f o r  working in  d e fe n d a n t 's  shop.
The is su e  here was under what femedy could  rem unera tion  be g ra n te d  
when a s  both p a r t i e s  were o f th e  same t r i b e ,  th e re  s u b s is te d  under 
t h e i r  custom ary law th e  ren d e rin g  of f r e e  s e rv ic e s  to  a  f a th e r - in -  
law . In  de term in ing  t h i s  i s s u e ,  th e  High C ourt was con fron ted  w ith  a  
s i tu a t io n  where from the  n a tu re  o f th e  t r a n s a c t io n  custom ary law never 
ap pears  to  have been in tended  to  app ly  and y e t th e  a l t e r n a t iv e  law was 
not ad eq u a te ly  in d ic a te d  e i t h e r .  A ccepting t h i s  s i tu a t io n  M osdell,
Ag. J . ,  s a id  " .  . . I  am of th e  op in ion  th a t  the  p re s e n t  case i s  
i l l u s t r a t i v e  of th e  f a c t  t h a t  A frican s  of th e  s tan d in g  o f th e  p l a i n t i f f  
and defendant have emerged from the  s t a t e  in  which th e i r  t r a n s a c t io n s  
w ith  each o th e r  a re  in ten d ed  to  be governed e n t i r e ly  by N ative Custom, 
in to ,  a t  any r a t e ,  the  p e r im e te r  o f E n g lish  law. Such A frican s  appear
 ^ Already d iscu ssed  in  resp ect of ju r isd ic t io n , see  note 3. P« 421,
supra.
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to  have a  glimmer o f knowledge o f the  concep tion  o f th e  E n g lish  law 
of c o n tra c t" .  On th e  more fundam ental is s u e  o f what law to  app ly  in  
th e  absence o f any ex p ress  in d ic a t io n ,  h i s  lo rd s h ip  op ted  f o r  a  
mixed law approach w ithou t g iv in g  i t  any s p e c i f ic  name. He thus 
reso lved*
. . .  In  d ec id in g  th e  is su e s  a t  s tak e  in  t h i s  
case , th e re fo re ,  I  must be guided p a r t ly  by th e  
p r in c ip le s  o f E n g lish  law of c o n tra c t ,  and p a r t ly  
by N ative Custom, Bemba N ative Custom, a s  both  
p a r t i e s  a re  of th e  Bemba t r i b e ,  and th e  p r in c ip le s  
of j u s t i c e ,  e q u ity  and good co n sc ience . My whole 
approach in  d ec id in g  th e  is su e s  h e re in  in  th e  
absence o f any c le a r  in te n t io n  o f the  p a r t i e s  th a t  
E n g lish  law o r  Bemba N ative Custom should  ap p ly  i s  
guided by the  p r in c ip le s  of j u s t i c e ,  e q u ity  and 
good consc ien ce .
The n e t e f f e c t  o f t h i s  whole approach i s  t h a t  th e  le a rn ed
judge took a  m ixture o f E n g lish  law and Bemba custom and equated
t h i s  to  ju s t i c e ,  e q u ity  and good consc ien ce . I n te r p r e t in g  t h i s
form ula  in to  a  remedy of a  novel k ind , th e  le a rn ed  judge concluded*
. . .  In  sum, th en , I  f in d  th a t  th e  p a r t i e s  to  th i s  
a c tio n  have p a r t i a l l y  emerged from the  sphere  of 
t o t a l  N ative custom ary law to  th e  boundary a t  any 
r a te  o f the  sphere o f E n g lish  law to  the  e x te n t  
th a t  th e  Bemba N ative Custom of f r e e  s e rv ic e  o f a  
so n -in -law  to  h is  f a th e r - in - la w , even f o r  two or 
th re e  y e a rs , has been d isp la c e d  by the d o c tr in e  of 
quantum m eru it in  E n g lish  law o r  com pensation f o r  
s e rv ic e s  ren d ered  under what I  may term  modern 
custom ary law.
With t h i s  i n te r p r e ta t io n  of the  in ad eq u a te ly  d e fin e d  choice 
of law r u le s ,  th e  d ed u ctions t h a t  can be made a re  a s  follow s* *
* C f., e d ito r ia l  note in  £~195§7  J »A.L., op. c i t . ,  p. 128.
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(1) Where p a r t i e s  e x p re ss ly  o r im p lied ly  op t f o r  a  s p e c if ic  
law or laws o th e r  th an  custom ary law, th a t  law should  
apply;
(2) in  the  absence o f any ex p re ss io n  th e  a p p lic a b le  law should  
be determ ined by re fe re n c e  to  o th e r  re le v a n t  and known 
le g a l system s — p r im a r i ly  E n g lish  law and custom ary law; 
and
(3) th e  d e c is io n  a s  to  which system  (o r  m ixture of system s) to  
apply i s  reached  by having re g a rd  to  what i s  ju s t  and 
e q u ita b le  in  the  c ircum stances of th e  case .
In  r e la t io n  to  land  t r a n s a c tio n s  th e re  i s ,  however, no known 
in s ta n c e  where th ese  ru le s  have been a p p lie d . But even in  th e  absence 
of such in s tan ce  the mere g e n e r a l i ty  of th e  p ro v is io n s  in d ic a te s  
th a t  they  a re  no t n e c e s sa r i ly  excluded from app ly ing  to  land  
t r a n s a c t io n s .  The a b su rd ity , however, of ex tend ing  th e se  ru le s  to  govern 
d e a lin g s  in  land i s  s e l f - e v id e n t .  A ccepting th a t  the  in te n t io n  of th e  
p a r t i e s  in fe r re d  from the  n a tu re  o f th e  t r a n s a c t io n  cam in flu en c e  
what law should apply , the  p a r t i e s  can op t f o r  th e  a p p l ic a t io n  of any 
o th e r  law to  a  land  tra m sac tio n . Thus in  th eo ry  a  custom ary land  
in t e r e s t  can be converted  in to  am E n g lish  i n t e r e s t  and v ic e -v e r sa , 
w ith  th e  a tte n d a n t consequences o f the  a p p lic a b le  law m erely by the  
v o l i t io n  of the  p a r t i e s .  There can be no o th e r  more f o r c e fu l  
c r i t ic i s m  of how i l l - a d a p te d  th e se  r u le s  a re  in  r e l a t io n  to  lan d  th an  
A l l o t t ' s .  Commenting on th e  o ld  s ty le  West A frica n  r u le s  of which the  
Zambian p ro v is io n s  aire r e g r e t ta b ly  s t i l l  the  r e p l ic a ,  he observes; *
* See A.N. A llo t t ,  New Essays in  A frican Law, op. c i t . ,  p. J06 ,
. . . the assum ption u n d e rly in g  the  r u le s  i s  th a t  
th e  law to  app ly  i s  e s s e n t ia l ly  chosen by th e  
p a r t i e s .  By an i l l o g i c a l  e x ten s io n  and "deeming" 
o f in te n t io n ,  cho ice  of a  p a r t i c u la r  form of 
t r a n s a c t io n  may be taken  . . .  to  choose th e  law 
which i s  su b sequen tly  to  govern th e  i n t e r e s t  passed  
o r c re a te d  by th e  t r a n s a c t io n .  But in  so f a r  as  
p ro p e rty  r ig h t s  a re  a  m a tte r of te n u re , t h e i r  n a tu re  
and scope may be independent of th e  w i l l  o f th e  
h o ld e r: I  canno t, by u n i l a t e r a l  e x e rc is e  of
v o l i t io n ,  choose th a t  my i n t e r e s t  in  la n d  in  
England s h a l l  be h e ld  under A frican  custom ary law.
A part from th e se  g en e ra l r u le s  th e re  a r e ,  however, o th e r  
s p e c if ic  r u le s  which a re  designed  to  c a te r  fo r  lan d  t r a n s a c t io n s .  
We can here  ad d ress  o u rse lv e s  to  th e  adequacy and s u i t a b i l i t y  of 
th e se  r u le s .
(d) Choice o f law r u le s  v i s - a - v is  lan d  tr a n s a c t io n s  
A p p ra isa l o f th e  l e g i s l a t i v e  p ro v is io n s
In  r e l a t io n  to  lan d  the  S ubord inate  C ourts Act p ro v is io n  
in c lu d es  t h i s  ru le  — " in  c i v i l  causes and m a tte rs  r e l a t i n g  . . . 
to  the  te n u re  and t r a n s f e r  of r e a l  . . . p ro p e r ty , and to  
in h e r ita n c e  and te s tam en ta ry  d is p o s it io n s "  between A frica n s , A frican  
custom ary law s h a l l  ap p ly . Here a g a in  the  q u e s tio n  which custom ary 
law in  a  m u l t ip l ic i ty  o f such laws should  app ly  i s  s t i l l  an open one. 
To the  q u e s tio n  i s  ii* th e  le x  s i t u s  o r  p e rso n a l law of th e  lan d ­
ho lder?  th e  p ro v is io n  i s  s i l e n t .  S .12 of th e  Local C ourts Act i s  in  
t h i s  reg a rd  a ls o  s i l e n t .  A lo c a l  c o u rt i s  to  a d m in is te r  th e  custom ary 
law a p p lic a b le  to  any m a tte r  befo re  i t .  Where th e  m a tte r b e fo re  i t  i s  
lan d , the  p ro v is io n  s t i l l  begs th e  q u e s tio n  which custom ary law i s  to  
app ly .
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On a  b roader in s p e c tio n  o f o th e r r e la te d  p ro v is io n s , i t  
ap p ea rs , however, th a t  i t  i s  th e  le x  s i t u s  which should  ap p ly . S .8 
of th e  Local C ourts Act c o n fe rr in g  c i v i l  j u r i s d ic t io n  on a  lo c a l  
c o u rt has an im p o rtan t p ro v is io n  which says t h a t  " c i v i l  p roceed ings 
r e la t in g  to  r e a l  p ro p e r ty  s h a l l  be taken  in  the  lo c a l  c o u r t w ith in  
th e  a re a  of j u r i s d ic t io n  in  which the  p ro p e r ty  i s  s i t u a t e " . I t  
must be noted th a t  t h i s  p ro v is io n  i s  a ls o  somewhat u n s a t i s f a c to ry  
in  th a t  i t s  emphasis i s  on geo g rap h ica l j u r i s d ic t io n .  Hence i t  
m ight be asked w hether th e  im port of b r in g in g  s u i t  w ith in  th e  a re a  
in  which the  p ro p e rty  i s  s i tu a te  i s  th a t  th e  lo c a l  law o f th e  a re a  
should  ap p ly . Mutanda v. Hatembo  ^ d id  v e ry  l i t t l e  to  re so lv e  w hether 
lo c a l  ju r i s d ic t io n  connotes a p p l ic a t io n  o f lo c a l  law . T h is  was an 
appeal to  th e  High C ourt in v o lv in g  a lan d  d isp u te  from a  lo c a l  c o u rt 
w ith in  whose a re a  th e  land  in  q u e s tio n  was n o t s i t u a t e .  O rdering 
t r i a l  de novo, Muwo, J . ,  h e ld  t h a t  the  only  lo c a l  c o u r t o f com petent 
ju r i s d ic t io n  i s  th a t  in  which th e  land  i s  s i t u a t e .
N otw ithstand ing  th i s  la c k  o f c l a r i t y  i t  i s  su b m itted  th a t  lo c a l  
j u r i s d ic t io n  must o f n e c e s s ity  connote the  a p p l ic a t io n  o f the  lo c a l  
custom ary law . S ince ten u re  of lan d  i s  by lo c a l  custom ary law , t h a t  
th i s  law i s  the  a p p lic a b le  one i s  an in escap ab le  c o n c lu s io n . The 
Ghana choice  o f law r u le s  a re  in  reg a rd  to  d isp u te s  in v o lv in g  t i t l e  to  
lan d  more ex p ress , a lth o u g h  n o t e n t i r e ly  com prehensive. Rule 4
* I 971/HPA/2 I (unreported).
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s t i p u l a t e s  th a t  in  th e  a p p l ic a t io n  of th e  R ules " to  d isp u te s
r e l a t i n g  to  t i t l e s  to  lan d  due reg a rd  s h a l l  be had to  any o v e rr id in g
p ro v is io n s  o f th e  law of th e  p lace  in  which th e  lan d  i s  s i t u a t e d " . ^
In  so f a r  a s  th i s  connotes " th e  law of th e  p lace  in  which the  lan d  i s
s i tu a te d " ,  A l lo t t  q u e s tio n s : "does t h i s  r e f e r  to  th e  custom ary law
of th e  p la c e ; o r  to  t h a t  law a s  a f fe c te d  by s t a t u t e ;  o r to  t h a t
2law in c lu d in g  i t s  own ind igenous in te r n a l  c o n f l i c t  ru le s ? "
A s im ila r  p ro v is io n  in  Zambian l e g i s l a t i o n  would not be open
to  th e  same c r i t ic i s m .  The law of th e  p la ce  would c e r ta in ly  mean
custom ary law a s  lan d  under t h i s  law has a  s p e c ia l  s t a t u s  by which
i t  has been v i r t u a l ly  removed from g e n e ra l s ta tu to r y  p ro v is io n s .
S ta tu te  law, ex cep t f o r  th e  R eserves and T ru s t Land O rders, has had
no e f f e c t  in  re g a rd  to  custom ary lan d  te n u re . Hence th e  lo c a l
custom ary law would have to  inc lu d e  th e  in te r n a l  c o n f l i c t  of law
r u le s  under t h a t  law. In  th e  case of any o th e r  lan d  i t  i s  th e
g e n e ra l law — E n g lish  law and lo c a l  s ta tu to r y  p ro v is io n s , which
a p p l ie s .  In  t h i s  th e  only  r e le v a n t  c o n s id e ra tio n  i s  th e  c l a s s i f i c a t i o n
of lan d : does i t  f a l l  under custom ary law o r  not? Thus in
3
M unicipal Council o f Luansh.ya v . Daka th e  c l a s s i f i c a t i o n  o f th e  
lan d  i n t e r e s t  in  th e  low er c o u r t a s  n o t being  s u b je c t  to  any s p e c ia l
* See C ourts A ct, 1971. No. 732.
2 See A.N. A l lo t t ,  "Ghana: The C ourts Act 1971” , / ”l972__7
J.A .L . Vol. 16, No. 1 p . 61.
 ^ 1969/SZ/l69 (unreported) p. j / 4 .
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law o th e r than  g en era l law met w ith  no o p p o s itio n . For
purposes of guidance, however, th e re  i s  need f o r  s p e c if ic  r u le s  now
more than  ever be fo re .
The g e n e ra l i ty  of th e  p ro v is io n s  of the A ct in  the  a sp e c ts  
examined re v e a ls  th a t  they  a re  inadequate  to  d e a l w ith  th e  p re se n t 
s i tu a t io n .  A dm ittedly, th e  anom alies expressed  were no t in  p ra c t ic e  
a c tu a l ly  f e l t  because no occasion  a ro s e .
The s i tu a t io n  i s  now r ip e  w ith  unanswered p r a c t ic a l  d i f f i c u l t i e s .  
Can in te r e s t s  in  land  acq u ired  under custom ary law be d isposed  of 
by a  mode a l ie n  to  th i s  law?; can a  le a se h o ld  i n t e r e s t  acq u ired  
o u ts id e  the  customary law be d isposed  of under custom ary law ?; and 
in  the p ro cess  of these  t r a n s f e r s  does th e  n a tu re  of the  i n t e r e s t  
become converted  to  th a t  of the  law under which th e  mode of t r a n s f e r  
was e ffe c ted ?  * These and a  number o f o th e r r e l a t e d  q u e s tio n s  can 
only  be answered in  a b id  to  id e n t i f y  new r u le s  of choice o f law .
I t  i s  necessary  to  examine t r a n s f e r s  under t e s t a t e  and i n t e s t a t e  
succession  and t r a n s fe r s  in t e r - v iv o s .
C. A search  fo r  new p ro v is io n s
( i )  te s ta c y
2In  the m atter of th e  W ill of N ev ille  Hwalima th e  te s tam en t-
1 For an acknowledgement of the  p o s s ib i l i t y  of conversion  of 
in t e r e s t s  through various modes of t r a n s f e r s  due to  u n c e r ta in ty  in  
th e  law, see C.M.N. White, "Land Law and A d m in is tra tio n  in  Zambia", 
I n te rn .  Assoc, of Legal Science, op. c i t . ,  p . 170. For an 
il lu m in a tin g  d iscu ss io n  of th e  s u b je c t  in  th e  N ig erian  c o n tex t, see 
A.E.W. P ark , "A Dual System of Land Tenure: The Experience of
Southern Nigeria", ^"~1965_7 J.A.L. Vol. 8 , No. 1, pp. 1 e t  s e q .
 ^ 1968/HN/No. 252 (unreported).
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ary capacity of an African in Zambia under the English Wills Act, ^
1837 was expressly put beyond doubt in the words:
. . .  an African may accept the jurisdiction of an 
authority other than his customary authority just 
as at common law a person is entitled to subject 
himself to any jurisdiction of his choosing . . .
In accepting this capacity however, the learned judge was quick to
qualify this power as not extending to disposition of land. Needless
to say, the rationale for a power of disposition is the exclusive
ownership of the testator in the property, the subject of his
legacy. In so far as this quail if i cation can be related to lamd under
tribal tenure, it cam only be accepted on the assumption that
customary tenure does not recognise individual ownership. In other
words the assumption must be that lamd acquired under customary law
is the subject of various concurrent interests, i.e. clan, family
etc. In so fau: as this qualification purports to convey the impression
that such is the universal feature of customary tenure, it is with
respect submitted that it is a misconception.
Discarding the impression that individual tenure was
2
inconceivable in Zambia, Doyle, G.J., in Ex parte Njobvu observed:
, . . Even accepting that the general concept of 
ownership in tribal land is a usufructuary title 
which would not endure arfter death, this does not 
exclude the possibility that amongst certain 
African peoples and tribes there may be individual 
ownership of tribal lamd. Such ownership was 
suggested as being in existence in at learnt some 
parts of the then Northern Rhodesia by . . . White.
1 7 Will. 4 & 1 Viet. c. 26.
^ 197l/HP/i096 (unreported) at pp.
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If one accepts that in some circumstances an African may hold land
under individual tenure, it is submitted that land under customary
law may be capable of testamentary disposition. The Botswana
case of Fraenkel & Makwati v. Sechele  ^is illustrative of the
basic assumption that ownership of rights in property is the basis
for testamentary disposition of such rights. In this case
testamentary disposition by the testator to the second appellant,
a concubine, by codicil was being challenged by the respondent as
not being in accord with Tswana custom. Murray, A.J.A., delivering
judgment of the Court reversing the lower court's decision held*
". . . the judgment of the High Court was erroneous in holding (l)
that though the deceased had testamentary capacity, such capacity
was limited by the necessity that his will should be in compliance
with Tswana tribal law and custom and (2) that the various
codicilliary bequests to the second appellant with the exception of
the gift . . .  in Clause l(a) were totally invalid". As to the
effect of the testator's personal rights in the property, the
learned judge observed:
It must be emphasized that this court expresses 
no opinion as to whether in fact the deceased 
had such personal rights in the property mentioned 
in the codicil as to entitle him effectively to 
dispose of the same: this is a matter for
determination by the person who has to administer 
the deceased's estate.
Although the Court expresses no opinion, it appears implicit
 ^ Reported in  J.A.L. £ ”i967_7 1 P* 51*
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that, if on the determination by a proper authority it is found 
that the testator had no personal rights in the property, the 
codicil could not effect a transfer. The Court does not either 
expressly indicate by what law this determination is to be made, ^
This action however being an allegation based on customary law, 
it would appear that this law is relevant in ascertaining the 
existence or non-existence of proprietary rights. In this regard 
it may be concluded that in matters of testamentary capacity the 
only significance of customary law in restricting this capacity is 
whether or not individual ownership over any property is recognised 
by customary law as vesting in the testator.
Accepting the premise as has been urged that what is of
essence to testamentary capacity is the testator’s exclusive
proprietary rights, important consequences follow. By this
acceptance it means that a land interest under customary law can by
the process of testamentary disposition be converted into some other
tenure, i.e. an English interest. By the conversion of such an
interest so must the subsequent applicable law also have been
converted. Thus a testator can by will dispose of an English interest
to pass as an interest under customary law and vice-versa. West
Africa provides the most unique instances of consequences of the
conversion process of the first kind. Thus in Jacobs v. Oladunni 
2
Bros., the testator, owner of a fee simple, devised by will the
 ^Cf., N.N. Rubin, editorial note in J.A.L. /r~1967"7 °P* cit.,
P. 52.
2 (1935). 12tN ,L .R .1. a t  p. 2.
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fee simple to all his children to "remain and be retained as a 
family property in accordance with native law and custom".
Defendants having attached the real property in execution of 
judgment against three of the testator's children, the plaintiff, 
the fourth child, sought the attachment to be released. Rejecting 
the argument that children were tenants in common of the English 
fee simple, Graham Paul, J., recognised and confirmed that the land 
in issue no longer was a fee simple but "family property".
In this regard, however, the Zambian situation is distinguish­
able by the limitation in the existence of English freehold interests. 
To this extent the conversion of English interests must in principle 
relate only to lesser estates such as leases as indeed will be more 
amply demonstrated in the following discussion on intestacy. The 
second instance of conversion from customary law remains however 
more probable. It suffices to indicate merely that this is a sequel 
to testamentary capacity. In the absence of any legislative 
guidance, the practical difficulty is to be able to determine, to 
what extent an indigenous Zambian can divest himself entirely of 
customary law by testamentary disposition. Indeed finding no 
legislative guidance in such matters Doyle, G.J., in Ex parte 
Njobvu  ^quite appropriately remarked: " . . .  to what extent,
if any, can an African governed by customary law divest himself 
in whole or in part of that law".
 ^ a t  p. 6 .
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The Malawi Wills and Inheritance Act,  ^inter alia provides
quite a useful model in resolving the question of extent of
testamentary capacity. Although testamentary capacity is granted
2
to all adult persons of sound mind and in the exercise of this
3
capacity only the testator's intention should prevail, there are
important limitations attached. A testator cannot ignore a
beneficiary who falls within the category of dependant, a term
which adequately takes into account all those relations who could
under customary law have been entitled to a share in the estate.
Although the term dependant appears to be too broad, there is
sufficient discretion vested in the court to grant or refuse provision
taking into account the totality of the circumstances prompting the
5
application by the dependant for provision in the estate.
Similarly even under English law testamentary capacity is not 
unqualified. There is a designated category of beneficiaries such 
as children who in special circumstances of disability have to be 
reasonably provided for under the provisions of the Inheritance
•i
Act No. 25 of 1967. For a discussion of this Act, see 
S. Roberts, "The Malawi Law of Succession* Another Attempt at 




For definition of "dependant" which includes "issue", see
s . 2 .
 ^ See s . 14 p a r tic u la r ly  su bsection  (3 ) .
w *
(Family P ro v is io n ) A ct, 1938.  ^ Hence a  d e f in i t io n  of "b e n e fic ia r ie s , 
in  the  Zambian c o n te x t, w ith  an e la b o ra t io n  o f c ircum stances under 
which they  cannot be igno red  and an in d ic a t io n  o f th e  p ro p o r tio n  
of the  e s ta te  to  which they  can lodge a  claim  m ight be an e f f e c t ­
ive  way of answ ering th e  doubt a s  to  the  e x te n t  of te s tam en ta ry  
cap a c ity . In  t h i s  suggested  enactm ent th e re  ought to  be an 
adequate r e f l e c t io n  of the  s o c ia l  co n tex t of modern Zambia.
(ii) intestacy
This is a more probable area of uncertainty in the law in 
Zambia today. The complexity of the problem is underlined by two
recent conflicting High Court decisions in Chimpampwe v. Registrar
2 3
of Lands and Deeds and Ex parte N.jobvu. In both cases the
f a c t s  in  is su e  were s im i la r  in v o lv in g  the  in h e r i ta n c e  of le a se h o ld
property of deceased intestates. The deceased were both subject to
customary law a lth o u g h  th e  n a tu re  of the  lan d  i n t e r e s t  was an
English tenure in State land. The issue in either case was whether
the  i n t e r e s t  cou ld  devolve on a  custom ary law h e i r  acco rd in g  to  t h a t
law. In the first case Chomba, J., holding that such land interest
being  unknown to  custom ary law could  n o t be governed by t h i s  law,
said:
1 1 & 2 Geo. 6. ch . 45.
^ 197l/HN/i039 (u n re p o rte d ) .
3
F o r a  case  commentary on th e  two d e c is io n s , see A.M. 
Susman, "S ta te  Land and Customary Law: The A p p lic a tio n  of
Customary Laws of Succession  to  Land h e ld  under 'E n g lis h ' Tenure", 
Z .L .J . op. c i t . ,  pp. 127-137*
ii
a t pp. 4 -5 .
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. . . That p ro p e rty  was h e ld  under a  le a s e .  Lease­
ho ld  p ro p e rty  can be a ss ig n ed , a l ie n a te d  o r  acq u ired  
on ly  acco rd ing  to  c e r ta in  s e t  s ta tu to r y  p ro v is io n s . 
The re le v a n t  S ta tu te  in  t h i s  case i s  th e  Conveyancing 
and Law of P ro p e rty  Act 1892. T herefo re  s in ce  th e  
p ro p e rty  can only  be a cq u ired  in  term s o f s ta tu to r y  
p ro v is io n s  and a s  such a c q u is i t io n  o r  c o l le c t io n  i s  
in c id e n ta l  to  th e  a c t  o f a d m in is te r in g  th e  p ro p e rty  
i t  cannot a t  th e  same tim e be s a id  to  be p ro p e rty  
which f a l l s  to  be ad m in is te red  o r d i s t r ib u te d  in  
term s of A frican  custom ary law .
I f  th e re  were any such s p e c i f ic  law govern ing  a l ie n a t io n  o r
t r a n s f e r  o f le a se h o ld  p ro p e rty  a s  c i te d  in  th e  Conveyancing and
P ro p erty  Act 1892, h is  lo r d s h ip 's  co n c lu sio n  cou ld  no t be
q u estio n ed . But th a t  th e re  i s  no such s p e c i f ic  s ta tu to r y  law
governing th e  is su e  b e fo re  the  C ourt became ap p a ren t on te p e e tio n
of the  r e le v a n t  s ta tu to r y  p ro v is io n s . The 1892 Act appears
e rro n eo u sly  c i te d  because i t s  p e ru s a l re v e a ls  no re le v a n t  p ro v is io n
having any d i r e c t  b ea rin g  on th e  m a tte r a t  b a r . The Act  ^ p r im a rily
dw ells  on re g u la t io n  of le s s o r - le s s e e  r e la t io n s h ip  on a  l im ite d
scope. The Conveyancing and Law o f P ro p erty  Act 1881 in  so f a r  as
i t  may have any b earin g  on lan d  t r a n s f e r s  a f t e r  a  p e rs o n 's  d eath
only  empowers h is  p e rso n a l r e p re s e n ta t iv e s  to  com plete a  c o n tra c t
of s a le  'o f  th e  fe e  sim ple o r o th e r  f re e h o ld  i n t e r e s t '  s u b s is t in g
and en fo rceab le  a g a in s t  the  p e r s o n 's  h e i r  o r  d ev isee  a t  the  tim e of 
2d ea th . T his can h a rd ly  be su ggested  a s  such s ta tu to r y  p ro v is io n s  
a s  re g u la te  e x c lu s iv e ly  t r a n s f e r s  of le a se h o ld  p ro p e rty  a s  in  the  
in s ta n t  c a se . The Real P ro p erty  Act 1845 in  i t s  re le v a n t  a sp e c ts
1 See s s .  2 -5 , 55 & 56 V ie t. c .1 3 .
2 See s . 4 (1) 44 & 45 V ie t. c .4 l .
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m erely r e q u ire s  feo ffm en ts , p a r t i t i o n s ,  exchanges, le a s e s ,  
assignm en ts , and su rre n d e rs  to  he by deed o r  e l s e  th e  t r a n s a c t io n  
" s h a l l  be vo id  a t  law " ,  ^ This q u i te  e v id e n tly  h a rd ly  b e a rs  on the 
s u b s ta n tiv e  is su e  of d e v o lu tio n  o f a  le a se h o ld  e s ta te .
The only  a p p a re n tly  r e le v a n t  s t a t u te  i s  th e  Land T ran s fe r  
Act 1875 which s p e c i f i c a l ly  d w ells  on d ev o lu tio n  of r e a l  p ro p e rty  
on a  p e r s o n 's  d e a th . I t  may w e ll be t h a t  th e  le a rn ed  judge was 
th in k in g  o f th e  p ro v is io n s  of t h i s  A ct. T h is  A ct e s ta b l is h e s  a  r e a l  
r e p re s e n ta t iv e  on whom a  le g a l  i n t e r e s t  in  r e a l  e s ta te  devolves
2and v e s ts  upon a  p e r s o n 's  d e a th . In  th i s  re g a rd  i t  i s  prov ided :
Where r e a l  e s t a t e  i s  v e sted  in  any p e rso n  w ithou t 
a r i g h t  in  any o th e r  person  to  take  by su rv iv o rsh ip  
i t  s h a l l ,  on h is  d e a th , n o tw ith s tan d in g  any te s tam en t­
a ry  d is p o s i t io n ,  devolve to  and become v e s te d  in  h is  
p e rso n a l r e p re s e n ta t iv e s  or r e p re s e n ta t iv e  from tim e 
to  tim e a s  i f  i t  were a  c h a t te l  r e a l  v e s tin g  in  them 
o r in  him.
H is lo rd s h ip  d e c lin e d  th e  lo c a l  c o u r t 's  appointm ent of the  a p p lic a n t
a s  a d m in is tra to r  (p e rso n a l re p re s e n ta t iv e )  o f d e c e a se d 's  in t e s t a t e
on th e  prem ise t h a t  " lo c a l  c o u r ts  a re  n o t th e  p ro p er forum in  which
to  make an a p p l ic a t io n  f o r  appointm ent o f an a d m in is tra to r  to
a d m in is te r  r e a l  p ro p e rty  which i s  h e ld  under a  s ta tu to r y  t i t l e ,
3
l ik e  th e  le a s e  in  th e  p re s e n t case " .
The le a rn ed  judge, i t  may be observed , draws no d i s t in c t io n  
between r e a l  p ro p e rty  and a  le a s e  which m ight in d ic a te  t h a t  he was
See s . 3 , 8 & 9 V ie t. c . 106. Gf. ,  The S ta tu te  of F rauds 
1677 which re q u ire s  le a s e s  f o r  a  lo n g e r term  than  th re e  y ears  o r  a t  
a  low er r e n t  to  be evidenced in  w rit in g . S . l  29 Gar. 2 , c . 3 .
 ^ See s . l ( l ) ,  60 & 6 l  V ie t. c . 6 5 .
 ^ a t  p . 5 .
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m istak en ly  under th e  im pression  th a t  th e  Land T ra n s fe r  Act re g u la te d  
the  s ta tu to r y  t i t l e  to  le a se h o ld  p ro p e rty . However,the Land T ran s fe r  
Act e x p re ss ly  says t h a t  i t  a p p l ie s  to  r e a l  p ro p e rty  and n o t le a se h o ld . 
Hence i t s  p ro v is io n s  a re  n o t r e le v a n t  to  a  le a se h o ld  e s t a t e .  I t  i s  
tru e  however t h a t  in  i t s  e f f e c t  o f v e s tin g  a  r e a l  e s ta te  in  a  
p e rso n a l re p re s e n ta t iv e  i t  p u ts  r e a l t y  on th e  same fo o tin g  a s  a  
c h a t t e l  r e a l ,  i . e .  a  le a s e .  I t  i s  on ly  in  t h i s  reg a rd  t h a t  p ro v is io n s  
o f th e  Land T ran sfe r  Act cou ld  be s a id  do n o t d i f f e r  from th e  law 
r e l a t i n g  to  le a s e s .  But a  le a s e  i s  n o t v e s te d  in  th e  p e rso n a l 
re p re s e n ta t iv e  by p ro v is io n s  of t h i s  A ct. The v e s tin g  o f le a se h o ld  
p ro p e rty  in  th e  p e rso n a l re p re s e n ta t iv e  i s  on th e  a u th o r i ty  of the  
common law . In  f a c t  the  c re a t io n  and t r a n s f e r  o f le a se h o ld  p ro p e rty  
a re  s t i l l  in  p a r t  governed by th e  common law . * T h is  in  tu r n ,  i t  i s  
su b m itted , must d im in ish  th e  j u s t i f i c a t i o n  th a t  le a se h o ld  p ro p e rty  i s  
c h a ra c te r is e d  by a  s ta tu to r y  t i t l e .  The o u s tin g  o f custom ary law on 
th i s  prem ise e n t a i l s  th e  a p p l ic a t io n  of common law. The a p p lic a t io n  
of common law, however, can only  be j u s t i f i e d  upon th e  c le a r e s t  
in d ic a t io n  of i t  be ing  th e  r e le v a n t  law — th e  p e rso n a l law of the  
deceased .
I t  i s  in  t h i s  reg a rd  t h a t  th e  Ghimpampwe case re v e a ls  th e  
inadequacy of the  cho ice  o f law ru le s  in  an in te s ta c y .  W ithout 
a l lu d in g  to  the  d e c is io n  in  t h i s  case Doyle, G.J.  appears  to  have 
w re s tle d  w ith  the  cho ice  of law is su e  more commendably and e f f e c t iv e ly
See E.H. Burn C h e sh ire 's  Modern Law of Real P ro p e r ty , op. 
c i t . ,  C hapter 1, pp. 365 e t  s e q . ,  and pp. 802-803. Note th a t  th e  
Law of P ro p erty  Act,  1925 does n o t apply  to  Zambia and no 
co rrespond ing  l e g i s l a t i o n  e x i s t s .  As between p r iv a te  p a r t i e s  the  
common law i s  s t i l l  in  fo rc e , th e  Land (C onversion of T i t le s )  Act, 
1975 n o tw ith s tan d in g .
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in  Ex p a r te  Njobvu. Em phasising th e  f a l l a c y  o f having to  determ ine
the  a p p lic a b le  law by lo ok ing  a t  the n a tu re  o f th e  p ro p e r ty  in s te a d
of th e  d e c e a se d 's  p e rso n a l law, h is  lo rd s h ip  a sse rted *  *
. . . I t  i s  n o t the  n a tu re  o f the  a s s e ts  in  th e  
e s ta te  which determ ines d i s t r ib u t io n ,  i t  i s  th e  
person  w ith  h i s  p e rso n a l law which determ ines 
th a t  q u e s tio n .
F in d in g  custom ary law capable o f d i s t r ib u t in g  le a se h o ld  p ro p e rty
in  th e  same manner t h a t  custom ary lan d  i s  d isp o sed  o f , h is  lo rd sh ip  
2concluded:
. . .  I f  A frican  custom ary law has p rov ided  f o r  
th e  d i s t r ib u t io n  of p ie c e s  o f lan d  h e ld  in  
in d iv id u a l ow nership, i t  could  be expected  th a t  
l i t t l e  d i f f i c u l t y  would be encountered  in  
d i s t r ib u t in g  under A frican  Customary Law a 
p iece  o f le a se h o ld  la n d .
On th e  d e te rm in a tio n  of th e  p e rso n a l law a s  be ing  th e
a p p lic a b le  law h is  lo rd sh ip  i s  c o r re c t  even upon th e  a u th o r i ty  of
the common law, which i t s e l f  has long  acknowledged th a t  su ccessio n
to  the  p e rso n a l e s ta te  (which in c lu d e s  le a se h o ld  p ro p e rty )  of an
i n t e s t a t e  i s  governed by the  law of h is  d o m ic il a t  th e  tim e of h is  
3
d ea th . I f  Chomba, J . ’s f e a r  in  the  Chimpampwe case was th a t  th e  
e f f e c t  o f app ly ing  custom ary law to  an E n g lish  le a se h o ld  i n te r e s t  
was to  c re a te  o ccasion  f o r  co n v e rtin g  the  i n t e r e s t  to  one under 
custom ary law , h is  d e c is io n  would be u n d e rs tan d ab le . The judge in  
the  N.jobvu case ap pears  to  have g iven  no th o u g h t to  1his e f f e c t  of 
h is  r u l in g .
* a t  p . 2 .
^ a t  p . 4 .
^ See A.B. K eith , D ic ey 's  C o n f lic t  of Laws (5 th  e d . ) ,
London, 1932 a t  pp. 799-800.
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D oyle, G . J . 's  co n c lu sio n  in  a llo w in g  d i s t r ib u t io n  under 
custom ary law in v i te s  th e  ta sk  of re s o lv in g  w hether t h i s  e n t a i l s  
an a s s im ila t io n  of an E n g lish  i n t e r e s t  in to  custom ary te n u re . I s  
th e  term  d is t r ib u t io n  to  be confined , i f  e v e r p o s s ib le , to  r u le s  
o f d i s t r ib u t io n  under custom ary law a s  d i s t i n c t  from th e  n a tu re  
o f the  i n t e r e s t  d is t r ib u te d ?  The d i s t in c t io n  betw een th e  two 
ap p ea rs  s u b tle  f o r  th e  p ro cess  of d i s t r ib u t in g  an E n g lish  te n u re  
under custom ary law seems to  have th e  e f f e c t  of co n v ertin g  the  
E n g lish  i n t e r e s t  in to  a  custom ary one. There i s  a u th o r i ty  to  t h i s  
effect i n  o th e r  A frican  common law ju r i s d ic t io n s .
In  West A fr ic a  on the  d ea th  i n t e s t a t e  of a  man s u b je c t to
custom ary law h is  e s t a t e  devolves e q u a lly  in  und iv ided  sh a re s  on
h i s  fam ily  a s  fam ily  p ro p e rty .  ^ Thus i f  the i n t e s t a t e  l e f t  a  fe e
sim ple  e s t a t e ,  th e  d e v o lu tio n  i s  d i r e c t l y  on th e  fam ily  co n v ertin g
2such  fe e  in to  fam ily  la n d . In  M ille r  B ros, v . A yeni, a  N ig erian  
c a s e , a  man who owned an E ng lish  fe e  sim ple i n t e r e s t  d ied  i n t e s t a t e  
le a v in g  th re e  sons. The a p p e lla n ts ,  judgment c r e d i to r s ,  w ish ing  to  
a t t a c h  th e  e s ta te  a g a in s t  responden t, who was t h e i r  judgment d eb to r, 
were met w ith  o p p o s itio n  a t  the  in s ta n c e  of th e  o th e r  two sons 
c la im ing  a  j o in t  fam ily  i n t e r e s t  in  th e  lan d . The F u l l  Court h e ld  
t h a t  th e se  sons became j o in t  owners o f th e  fam ily  e s ta te  under
 ^ See T.O. E l ia s ,  N igerian  Land Law, (4 th  e d . ) ,  London, 1971» 
p . 11?. F o r Ghana, see  K. B e n ts i-E n c h i l l , Ghana Land Law, op. c i t . ,  
pp. 184 e t  s e q .
2 (1924), 5 N.L.R. 40.
^50
customary law and were not tenants in common under English law for 
which execution of a judgment debt in respect of one of them would 
have been possible. Subsequently in Smith v. Smith  ^Van Der 
Keulen, J,, rejected the claim of one of the three children to the 
deceased's fee simple intestate estate. This son claimed that he 
was solely entitled to the joint family estate as heir at law 
under English law on failing to obtain consent of the others in 
executing a mortgage.
The effect of this inheritance in converting the English
interest into a customary one is self-evident. The incidents of 
the
tenure, under/two systems, are distinguishable as evidenced in the
restriction on alienation of family property which hitherto had been
a freehold estate. Restriction on freedom of alienation is certainly
repugnant to an English freehold estate. While the Ayeni case has
decided that a joint family interest cannot be attached in
execution of judgment, the Smith case has decided that the interest
2
is not severable either. Ogunmefun v. Ogunmefun and Olowu v,
3
Desalu have gone further to decide that a joint family interest 
could not be alienated without the concurrence of other joint owners.
In the devolution of an intestate estate, it must be observed 
that these cases do not distinguish between the customary rules of
1 (192*0, 5 N.L.R. 102 at p. 105.
2 (1931), 10 N.L.R. 82,
3 (1955), !**• W.A.C.A. 662.
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i n t e s t a t e  su ccess io n : r u le s  sp e c ify in g  who the  b e n e f ic ia r ie s  a re ,
and th e  n a tu re  o f ten u re  under which th e  su cc e sso rs  in h e r i t  th e  lan d . 
A lthough th e  Zambian custom ary ru le s  of d i s t r ib u t io n ,  d iv e rse  though 
th ey  may be, may n o t e x h ib i t  the same f e a tu r e s  a s  the  West A frican  
j o i n t  fam ily  i n t e r e s t ,  th ey  a re  bound to  d i f f e r  from  th e  E n g lish  
in c id e n ts  o f ow nership.
A more obvious in s ta n c e  of d if f e re n c e  i s  th e  c l a s s i f i c a t i o n
of lan d  under E n g lish  law in to  r e a l  p ro p e rty  and c h a t t e l s  r e a l .
On t h i s  h inges im portan t consequences o f d ev o lu tio n  o f an i n t e s t a t e
e s t a t e .  R ea lty  on in te s ta c y  under th e  E n g lish  common law p r io r  to
th e  1925 P ro p e rty  Act devo lves on th e  h e i r - a t - la w  who i s  p r im a r i ly
a sc e r ta in e d  on th e  p r in c ip le  of p rim o g en itu re : th e  h e i r  a t  law ,
i f  a  c h ild  of th e  deceased , would be th e  e ld e s t  son . Leasehold
regarded  a s  p e rso n a l p ro p e rty , s u b je c t to  the  r ig h t s  o f a  widow o r
widower, went to  th e  nex t of k in .  ^ T h is d i s t in c t io n  i s  unknown a t
custom ary law and does n o t in flu en c e  d ev o lu tio n  of an e s t a t e .  W ithout
d ig re s s in g  too  much in to  th e  in c id e n ts  o f in h e r i t in g  an i n t e s t a t e
e s ta t e ,  i t  i s  s u f f i c i e n t  to  in d ic a te  t h a t  such in h e r ita n c e  i s  s u b je c t
to  v a rio u s  co n cu rren t i n t e r e s t s  of d eceased ’s  r e l a t io n s .  The person
in h e r i t in g  th e  e s ta te  a lth o u g h  he m ight appear th e  le g a l  owner must
2reco g n ise  and ap p o rtio n  a  sh are  to  o th e r  e n t i t l e d  r e la t io n s  o f the  
deceased. Thus w hatever c l a s s i f i c a t i o n  of the  lan d  i n t e r e s t  th e
 ^ See R.A. Eastwood, W illiam s on R eal P ro p e r ty , op. c i t . , 
pp. 390 e t  s e q .
2 See fo r  example the  c la s s  of b e n e f ic ia r ie s  among the  Bemba, 
W.T. McClain, "The R igh ts  of Widows Under Customary Law" in  Mfula 
& S ta e b le r  ( e d s .) ,  (unpublished  symposium p a p e rs ) , 1971* P- 89.
C f ., d isc u ss io n  of lan d  under custom ary law , pp. 179 e t  s e q ♦, s u p ra .
p r e f e r e n t i a l  r ig h t  o f th e  widow who d ec id es  to  rem ain a t  th e  
h u sb an d 's  abode cannot be ig n o red . ^
Thus in  an in te s ta c y  th e  problem s o f what law to  app ly  in  
de term in ing  d ev o lu tio n  and the  n a tu re  of th e  i n t e r e s t  in ten d ed  to  
be conveyed a re  unso lved . In  th e  a v a ila b le  l e g i s l a t i v e  p ro v is io n s , 
th e  problem r e la t in g  to  th e  n a tu re  o f the  i n t e r e s t  in tended  to  be 
conveyed seems u t t e r l y  igno red . The Local C ourts and A d m in is tra to r 
G e n e ra l 's  A cts dw ell on th e  a p p lic a b le  law by way o f ex cep tin g  the 
a p p l ic a t io n  of custom ary law .
S. 38 of the  Local Courts Act d e a lin g  w ith  th e  a d m in is tra tio n  
of i n t e s t a t e  e s ta te s  under A frican  custom ary law s t ip u la t e s  in s ta n c e s  
when a  lo c a l  c o u rt shou ld  not p roceed  to  d ea l w ith  th e se  e s t a t e s .  
These c ircum stances a re ,  i f
(a) th e  lo c a l  c o u r t i s  s a t i s f i e d  t h a t  a  p ro p e rly  in te r e s te d  
p a r ty  has made a p p l ic a t io n  to  th e  High C ourt f o r  an  o rd e r  
r e l a t in g  to  the  a d m in is tra tio n  o r d i s t r i b u t io n  o f such 
d e ce a se d 's  e s t a t e ;
(b) a  p ro p e rly  in te r e s te d  p a r ty  o r  the  A d m in is tra to r-G en era l 
has made a p p lic a t io n  to  th e  lo c a l  c o u rt c la im ing  th a t  th e  
d e c e a se d 's  e s ta te  should  no t be ad m in is te red  in  term s of 
A frican  custom ary law; and
(c) th e  lo c a l  c o u rt i s  s a t i s f i e d  t h a t  i t  i s  in  th e  i n t e r e s t s  
of ju s t i c e  to  t r a n s f e r  such a p p l ic a t io n  to  the  High C ourt.
Commenting on (a) and (b) above in  Re E s ta te  Munalo, Doyle,
 ^ See W.T. McClain, "The R ights of Widows under Customary Law" 
in  M fula & S ta e b le r  ( e d s .) ,  op. c i t . ,  pp. 88-89.
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C. J . ,  observedi
. . . th e re  a re  o r may be c ircum stances in  which 
an A frican*s e s ta te  should no t be ad m in is te red  o r 
d i s t r ib u te d  acco rd in g  to  A frican  custom ary law .
No in d ic a t io n  i s  g iven  of what th e se  c ircum stances 
a re  b u t i t  seems to  me th a t  th ey  must e i th e r  be 
because A frican  custom ary law n ever a p p lie d  to  th e  
p a r t i c u l a r  A frican  o r  th a t  he had in  some way  ^
d iv e s te d  h im se lf, perhaps by h is  way of l iv in g ,  
from th e  a p p l ic a t io n  o f custom ary law.
A part from a tte m p tin g  to  in d ic a te  c ircum stances in  which custom ary
law should  not app ly  t h i s  i s  an acknowledgement o f a  d e f ic ie n c y
in  the  p ro v is io n s .
As f o r  th e  A d m in is tra to r-G en e ra l' s  A ct, when f i r s t  en ac ted  
in  1925 was exp ressed  a s  n o t app ly ing  to  e s ta te s  of " n a t iv e s " .
No such ex c lu s io n  now e x i s t s .  Hence th e  A ct a p p lie s  to  e s t a t e s  of 
a l l  persons in  Zambia. Thus under s . 7 th e  A d m in is tra to r-G en era l 
"may apply  to  th e  c o u rt f o r  p roba te  o r  l e t t e r s  of a d m in is tra tio n "  
where a  person  d ie s  le av in g  p ro p e rty  in  Zambia. Of the  in s ta n c e  in  
which t h i s  may be done is*
(d) where th e  deceased has d ied  in t e s t a t e  a s  to  h is  p ro p e rty  
in  Zambia.
C onsidering  now th a t  such deceased cou ld  be an A frican , l e g i s l a t i v e
guidance a s  to  what law would have to  be fo llow ed  would have been 
2h e lp fu l .  There i s ,  however, no th ing  s p e c i f ic  in  t h i s  re g a rd .
For th e  South A frican  t e s t  t h a t  an A frican  has ceased  to  
be governed by custom ary law due to  ad o p tio n  o f a  new s ty le  o f l i f e ,  
see James T arr & O th rs . v . E s ta te  Late James T a rr  N.A.C. N & T Vol.
12, p . 75. C f .,  E.G. Unsworth, "The C o n f lic t  of Laws in  A fr ic a " , 
R hodes-L ivingstone Jo u rn a l No. 2, December 1 9 ^ ,  pp. 53"’5^»
2 The problem  does n o t a r i s e  where E n g lish  law i s  th e  r e le v a n t  
one a s  the  p ro b a te  ju r i s d ic t io n  of th e  High Court e x p re ss ly  s t a t e s :
"The ju r i s d ic t io n  o f th e  C ourt in  p ro b a te  causes and m a tte rs  s h a l l ,  
s u b je c t  to  t h i s  Act and any r u le s  of c o u r t ,  be e x e rc ise d  in  s u b s ta n t ia l  
conform ity  w ith  th e  law and p ra c t ic e  in  fo rc e  in  England on th e  17th 
August 1911 • . See s . 11(3 ) High C ourt A ct, cap . 50» R evised  Laws.
R eference to  th e  C ourt where a p p l ic a t io n  f o r  p ro b a te  o r  l e t t e r s  of 
a d m in is tra tio n  i s  to  be made appears s ig n i f ic a n t  a s  re v e a lin g  th a t  
both  E n g lish  and custom ary law a re  contem plated  to  be a p p lic a b le  
under the  A ct. ’’Court" i s  d e fin ed  to  mean " th e  High Court o r  any 
c o u r t su b o rd in a te  th e re to  to  which ju r i s d ic t io n  h e r e a f te r  may be 
g iv en " .  ^ S ubord inate  c o u r ts ,  a s  we have e a r l i e r  seen , have ex p re ss  
ju r i s d ic t io n  to  app ly  custom ary law.
S. 32, however, g iv e s  a  s tro n g  in d ic a t io n  th a t  custom ary law i s
2no t even contem plated  under th e  A ct. I t  i s  th u s  p rov ided :
This A ct s h a l l  n o t app ly  to  th e  a d m in is tra tio n  of 
th e  e s ta te  o f any perso n  to  which the  p ro v is io n s  
of su b se c tio n  ( l )  o f s e c t io n  t h i r t y - s i x  of th e  
Local C ourts Act ap p ly , u n le ss  th e  Court s h a l l  have 
f i r s t  made an o rd e r o r g iven  d i r e c t io n s  t h a t  such 
e s ta te  s h a l l  n o t be ad m in is te red  in  term s of A frican  
custom ary law .
The p ro v is io n s  o f the  Local C ourts Act a re  those  r e l a t i n g  to  th e
appointm ent o f an a d m in is tra to r  of an i n t e s t a t e  e s t a t e .  So, where
th i s  i s  th e  case , th e  A d m in is tra to r-G en era l cannot proceed  w ith  th e
a p p l ic a t io n  f o r  l e t t e r s  o f a d m in is tra tio n  u n le ss  custom ary law has
been d e c la re d  in a p p lic a b le .  The A d m in is tra to r-G en era l may s t i l l  ,
how ever,apply to  the  lo c a l  c o u r t th a t  th e  in t e s t a t e  e s ta te  shou ld  not
be ad m in is te red  under custom ary law on th e  so le  ground of the
3
i n t e r e s t s  o f j u s t i c e .  P ro v is io n  in  t h i s  reg a rd  s t a t e s :
Nothing co n ta in ed  in  t h i s  Act o r in  any o th e r  
w r i t te n  law s h a l l  re q u ire  o r be deemed to  re q u ire  
th e  A d m in is tra to r-G en e ra l, excep t where he th in k s  
i t  i s  in  the  i n t e r e s t  o f ju s t i c e  so to  do, to  make 
an a p p l ic a t io n  to  a  lo c a l  c o u rt c la im ing  t h a t  the  
e s ta te  o f a  deceased person  should  n o t be a d m in is t­
e red  in  term s o f A frican  custom ary law.
 ^ See s . 2 .
2 See s ,3 2 (1 ) .
3 See s . 3 2 (2 ) .
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Commenting on both  A cts in  r e l a t i o n  to  th e  p ro v is io n s  
empowering the  High C ourt to  determ ine th e  e x c lu s io n  of custom ary 
law from ap p ly ing  Doyle, C .J . ,  in  Ex p a r te  N.jobvu conceded th e  
insurm ountab le  d i f f i c u l t i e s  in  the  ch o ice  o f law . H is lo rd sh ip  
rem arked: ^
L i t t l e  i f  any guidance has been g iv en  in  e i t h e r  . . . 
th e  Local C ourts A ct . . . o r  in  . . . the  A dm inist­
ra to r -G e n e ra l ' s  O rdinance, ^ a s  to  th e  p r in c ip le s  
upon which th e  High C ourt i s  to  a c t  in  de term in ing  
whether o r  no t an e s t a t e  i s  to  be d i s t r ib u te d  in  
accordance w ith  A frican  custom ary law . I  can see  
very  d i f f i c u l t  q u e s tio n s  a r i s in g  in  r e s p e c t  to  th e se  
m a tte r s .
H is lo rd s h ip  went f u r th e r  to  p lead  f o r  l e g i s l a t i v e  guidance.
As t h i s  d is c u s s io n  i s  in  th e  c o n te x t o f choice o f law r u le s
and t h e i r  r e s u l t in g  f a i l u r e  in  reg a rd  to  lan d  i n t e r e s t s ,  we may do
w e ll to  r e f e r  b r i e f ly  to  the  Malawi W ills  and In h e r ita n c e  Act a s  a  
3
p o s s ib le  model. T h is  A ct re c o g n ise s  th e  s i tu a t io n  where a  h o ld e r 
of an E n g lish  e s ta te  may have h is  custom ary law app ly  to  h is  
i n t e s t a t e  e s t a t e .  To avo id  any anomaly s p e c i f ic  p ro v is io n  i s  made in  
reg a rd  to  th e  d e v o lu tio n  o f such an e s t a t e .  S l6 ( l)  acknow ledging
j
t h a t  custom ary law would o therw ise  have a p p lie d  s t a t e s  — "T his
j
| s e c t io n  s h a l l  app ly  to  th e  i n te s t a t e  p ro p e r ty  of th e  e s t a t e  of a
person  to  whose e s ta te  custom ary law would, b u t f o r  t h i s  A ct, ap p ly " .
The Act p roceeds to  a p p o rtio n  and d i s t r ib u te  th e  e s ta te  on a
 ^ a t  p . 6.
2
As amended by Act No. 14 of 1968. See in  p a r t i c u l a r  s . 4 .
^ C f ., The Kenya Law of S uccession  B i l l ,  1970 £~kenya G aze tte  
Supplement No. 12 ( B i l l s  No. 3 V t ry in g  to  implement recommendations 
o f th e  1968 Commission on th e  Law of S u ccessio n . No refo rm  has y e t 
been e f fe c te d  in  t h i s  re g a rd .
456
s e t  p ro p o r tio n a l r a t i o  between s ta tu to ry  b e n e f ic ia r ie s  and
custom ary law h e i r s .  T his r a t i o  v a r ie s  between th e  two p re s c r ib e d
g eo g rap h ica l a re a s . In  one a re a  th e  r a t i o  between bo th  c la s s e s  of
b e n e f ic ia r ie s  i s  on a  h a l f  sh a re  b a s is .  In  th e  o th e r  a re a  the
apportionm ent r a t i o  weighs more in  fav o u r o f the  custom ary law
h e ir s  w ith  the rem ainder d is t r ib u te d  to  the  s ta tu to r y  b e n e f ic ia r ie s .
In  e i t h e r  of th ese  cases  the  man w il l  have d ied  le a v in g  "a w ife , is su e
or dependant su rv iv in g  him ".  ^ But n o tw ith s tan d in g  th e  p ro v is io n  made
to  custom ary h e i r s ,  " th e  custom ary h e i r s  of a  deceased man s h a l l  no t
be e n t i t l e d  to  any share  in  th e  household be long ings used by a  widow
of th e  deceased during  h is  l i f e t im e ,  o r in  th e  d o o rs , windows, o r
o th e r  f i t t i n g s  of any house p rov ided  f o r  a  widow of th e  deceased in
2which she w ishes to  con tinue to  r e s id e " .  The s ta tu to r y  b e n e f ic ia r ie s
a re  th e  w ife , is su e  and dependants o f the  i n t e s t a t e ,  and a s  to
d i s t r ib u t io n  o f the  e s ta te  between them p r in c ip le s  f o r  guidance a re  
3
enum erated. Customary law i s  to  app ly  e x c lu s iv e ly  on ly  when a
deceased  man le av e s  no w ife , is su e  o r  dependant su rv iv in g  him and in
the case o f a  deceased woman. In  th e  l a t t e r  case however, "where
the  woman d ie s  le av in g  c h ild re n , such c h ild re n  s h a l l  be s o le ly  
4e n t i t l e d  . . . " .  Where a  deceased perso n  l e f t  no is s u e ,  th e  e s ta te
 ^ See s . 16(2).
2 See s . 16(3).
o
See s .1 7 ( l ) .  For th e  p r in c ip le s  o f d i s t r ib u t io n ,  see sub­
s e c tio n s  ( l )  (a) — ( e ) .
^ See s . 16(4) (a ) .
esch ea ts  to  the Government. ^
The Act goes f u r th e r  to  p rovide f o r  th e  d e v o lu tio n  of
immovable p ro p e rty  in  re s p e c t o f which a  person  n o t dom iciled  in
2Malawi d ie s  i n t e s t a t e .  P ro p o rtio n s  of d i s t r ib u t io n  amongst named
b e n e f ic ia r ie s  a re  s t ip u la te d  w ith  the e s t a t e  e sc h e a tin g  to  the
Government on the  f a i l u r e  o f any is s u e . To th ese  r u le s  th e re  i s ,
however, an im portan t p ro v iso  where the  deceased i s  a  member o f a
m in o rity  community in  Malawi l iv in g  acco rd in g  to  e s ta b lis h e d  custom.
In  t h i s  even t where such custom governs r ig h t s  o f in h e r i ta n c e , the
C ourt s h a l l  app ly  such custom ary law in s te a d . I t  i s  in  t h i s  re g a rd  
3th u s  p rov ided :
. . .  i f  th e  Court i s  s a t i s f i e d  th a t  th e  
deceased was a member o f a  m in o rity  community 
among whom an e s ta b lis h e d  custom e x is te d  p r io r  
to  the  coming in to  o p e ra tio n  o f t h i s  A ct, 
governing th e  r ig h t s  of in h e r ita n c e  to  p ro p e rty  
to  which t h i s  s e c t io n  a p p lie s ,  th e  C ourt s h a l l  
d i r e c t  the  d i s t r ib u t io n  of such p ro p e rty  
acco rd ing  to  th a t  custom.
model of
The M alaw i/ru les of d i s t r ib u t io n ,  a s  f a r  a s  th ey  go, p ro v id es  
adequate  guidance in  th e  cho ice o f law r u le s .  I t  i s  q u ite  c le a r ly
s t ip u la te d  when custom ary law i s  o r i s  n o t to  app ly  and i f  no t
a p p lic a b le  upon what p r in c ip le s  c o u rts  a re  to  r e ly  and which
s ta tu to r y  ru le s  th ey  a re  to  ap p ly . I f  th e  r u le s  o f d i s t r ib u t io n  a l t e r
th e  n a tu re  of th e  i n t e r e s t  d i s t r ib u te d ,  t h i s  cannot deprive  the  
s ta tu to r y  b e n e f ic ia r ie s  o f t h e i r  share  in  th e  e s t a t e .
* See s . 16(4) (b ) .
 ^ See s . 18.
3 See s . 18 (3 ) .
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Where custom ary law i s ,  however, d ec la red  to  he th e  a p p lic a b le
law, i t  i s  n o t c le a r  w hether th e  conversion  o f an E n g lish  land
i n t e r e s t  in to  a  custom ary one i s  d e s ire d  o r  indeed even contem plated .
In  t h i s  re s p e c t the  probable  u n c e r ta in ty  in  the  law must be a l l  the
more in  Malawi th an  in  Zambia a s  p r iv a te  lan d  i n t e r e s t s  which in c lu d e
1
f r e e h o ld  e s ta te s  a re  s t i l l  reco g n ised . Indeed th e re  s t i l l  e x i s t s
p ro v is io n  in  Malawi to  co nvert custom ary lan d  in to  p r iv a te  lan d  under
2
the  Customary Land (Development) A ct. When th i s  i s  done th e  lan d
3
so co n v erted  i s  r e g is te r e d  under the  R eg is te red  Land A ct. Thus
th e  i n t e s t a t e  f re e h o ld  e s ta te  of a  Malawian to  whom custom ary law
a p p lie s  must s t i l l  in v i te  q u e s tio n s  a s  to  what e f f e c t  custom ary r u le s
land
of d i s t r i b u t io n  have on the d i s t r ib u te d  n o n -c u s to m a ry /in te re s t .
( i i i )  T ra n s fe r  in te r -v iv o s
I f  i t  i s  accep ted  th a t  in d iv id u a l tenu re  i s  reco g n ised  by 
custom ary law and, a s  argued e a r l i e r ,  a  t e s t a t o r  h o ld in g  such an 
i n t e r e s t  should  have c ap a c ity  to  d ispose  o f i t  by w i l l ,  i t  must a ls o  
be t r u e  th a t  in  t r a n s f e r s  in te r -v iv o s  a  lan d h o ld e r has in  p r in c ip le  th e  
c a p a c ity  to  d isp o se  o f a l l  o r  any in t e r e s t s  in  lan d  which i s  h i s .
’’P r iv a te  lan d "  means a l l  land  which i s  owned, h e ld  o r  occupied 
under a  fre e h o ld  t i t l e ,  o r a  le a se h o ld  t i t l e ,  o r a  C e r t i f ic a te  of 
Claim o r  which i s  r e g is te r e d  a s  p r iv a te  lan d  under th e  R eg is te red  Land 
A ct. See s . 2, Land A ct, cap. 57*01 Laws o f Malawi. For land  c l a s s i f ­
ic a t io n  in  Malawi, see P.H. B rie tzk e  "R ural Development and M odific­
a t io n s  o f M alaw i's Land Tenure System',' R u ra l A frican a , C urren t R esearch 
in  th e  S o c ia l S c ien ces  No. 20, M ichigan, Spring  19731 PP* 60-61.
2 Cap. 59*01 Laws o f Malawi.
3
Cap. 58*01 Laws of Malawi.
^59
Hence a  s i tu a t io n  f o r  conversion  of i n t e r e s t s  by conveyance i s
q u ite  p ro b ab le . Thus a  la n d h o ld e r can a l ie n a te  a  l e s s e r  or a b so lu te
i n t e r e s t  s u b je c t on ly  to  such co n d itio n s  t h a t  th e  g ra n te e  be
r e s id e n t  o r a tta c h e d  to  th e  community in  which th e  la n d  i s  s i t u a t e .  ^
in
There i s  a p p a re n tly  no th ing  o ffen s iv e  to  any law in  t h i s / s o  f a r  a s
one i s  n o t g iv in g  away what he has no power to  g iv e : nemo d a t quod
non h a b e t . Indeed in  West A frica n  common law ju r i s d ic t io n s  th e re  i s
2a ch a in  o f a u th o r i ty  su p p o rtin g  th i s  p ro p o s it io n .
Im portan t p r a c t i c a l  consequences flow  from t h i s  accep tance .
Thus a  Zambian who owns lan d  under custom ary law can d ispose  o f th e  
whole i n t e r e s t  w hatever i t  i s  o r carve o u t l e s s e r  i n t e r e s t s  in  form 
of le a s e s  o r indeed  l i f e  e s t a t e s .  Under such a  s i tu a t io n  i t  could  
h a rd ly  be suggested  th a t  th e  i n t e r e s t  c re a te d  and th e  a tte n d a n t 
a p p lic a b le  law a re  custom ary. But n e i th e r  t h i s  law n o r the  i n t e r e s t  
can be impugned a s  being in c o n s is te n t  w ith  custom ary law i f  the  
l a t t e r  re c o g n ise s  in d iv id u a l ow nership.
West A fr ic a  i s  r ip e  w ith  in s ta n c e s  o f conversion  of i n t e r e s t s  
by a  conveyance in  E n g lish  form of a  custom ary i n t e r e s t .  A lthough i t  
does now appear f a i r l y  s e t t l e d  th a t  an a b so lu te  i n t e r e s t  a t  custom ary 
law i s  n o t n e c e s s a r i ly  th e  same a s  an E n g lish  fe e  sim ple (a lthough  i t
 ^ For the  r o le  of re s id e n c e  in  th e  te n u re  of la n d  under 
Customary law, see pp. 1^2 e t  s e q . ,  s u p ra .
2 See f o r  example the  N ig erian  case of Kabiawu v. Lawal, 1 A ll . 
N.L.R. 329 and the  Ghanaian case  o f Roura & Forgas L td . , v. B r i t i s h  
B ata Shoe Co. L td . , C V & \J  G.L.R. 339.
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might be i t s  e q u iv a le n t) ,  ^ from  such an i n t e r e s t  can be carved and
conveyed l e s s e r  in t e r e s t s  in  a  mode and w ith  consequences more a k in
2to  E n g lish  law . Thus in  Nwangwu v. Nzekwu th e re  i s  no th ing  which
h in d e red  th e  p a ss in g  of a le a s e  to  th e  C o lo n ia l Development
C orp o ra tio n  by v i r tu e  only t h a t  th e  g ra n to r  was h o ld e r o f an a b so lu te
i n t e r e s t  a t  custom ary law and n o t a  fe e  s im p le . L eases in  t h i s
reg a rd  being c o n tra c tu a l  a re  e a s i ly  e x p la in a b le  in  t h a t  th e  le s s o r
can q u i te  a p p ro p r ia te ly  use an E n g lish  form of conveyance w ith  a l l
the  substan ce  of E n g lish  law th a t  has in te r p r e te d  such documents.
O lle n u 's  conclusion  in  t h i s  r e s p e c t  i s :  " . . .  M ortgages, le a s e s  and
l ic e n c e s  a re  i n t e r e s t s  which a re  c o n tra c tu a l  n o t in d ig en o u s, th e re fo re
t h e i r  n a tu re  i s  determ ined by deeds, documents o r agreem ents c re a t in g
3
them, ev idenc ing  th e  term s o f th e  c o n tra c t" .  ^ And to  t h i s  type of 
l e s s e r  i n t e r e s t  we may add, fo llo w in g  the  maxim nemo d a t  quod non 
habet any i n t e r e s t  l e s s e r  th an  th a t  a b s o lu te ly  owned in  custom ary law.
See th e  P riv y  Council d e c is io n  in  Oshodi v. Balogun (1936),
4 W.A.C.A.1P.C. in f lu e n c in g  ju d ic ia l  o p in io n  in  Coker v. Animashawun 
I960 L .L .R .71 (High Court o f Lagos) and Alade v. A borishade (1960),
5 F .S .C .I6 7 . For g en e ra l co n c lu s io n s  o f law on the  s u b je c t ,  see 
A.N. A l lo t t ,  New Essays in  A frica n  Law, op. c i t . ,  pp. 331 e t  s e q .
For an i l lu m in a tin g  d is c u s s io n  on the n a tu re  of lan d  i n t e r e s t s  under 
custom ary law in  Ghana, see S.K. B. A sante, " I n te r e s t s  in  Land in
th e  Customary Law in  Ghana — A New A p p ra isa l" , U .G .L .J ., op. c i t . ,
pp. 99-139 p a r t i c u la r ly  pp. 104-132.
2 (1957), 2 F .S .C . 3 6 .
3
See N.A. O llennu, "Changing Law and Law Reform in  Ghana",
C l 9 7 l J  J .A .L ., Vol. 15, No. 2 , p . 148.
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A l i f e  e s ta te  a s  a  f re e h o ld  i n t e r e s t  under E n g lish  law th u s  q u ite  
a p p ro p r ia te ly  f a l l s  under t h i s  d e s ig n a tio n . On t h i s  prem ise by 
g ra n t a  custom ary i n t e r e s t  can be converted  in to  a  l i f e  e s ta te  
w ith o u t any c o n tra d ic t io n  in  p r in c ip le .
I t  rem ains to  su g g est th a t  th ese  p robab le  p r a c t i c a l  q u estio n s
in v i te  an overh au lin g  of the  conveyancing laws o f Zambia f o r
1
purposes of c l a r i t y  and gu idance . I t  on ly  needs s u f f i c i e n t  
economic p re s su re s  on custom ary land  to  re v e a l th e  p robab le  
d i f f i c u l t i e s  th u s  d iscu ssed .
1
F or a  l e g i s l a t i v e  a tte m p t in  Ghana to  re so lv e  problem s 
r e la t e d  to  modes o f conveyancing, see Conveyancing D ecree, 1973» 
N .R .C .D .175.
PART IV 
CONTROLS AND FACILITIES
For va rio u s  reaso n s , B r i t i s h  p o lic y  in  reg a rd  to  land  w ith in  
i t s  Dependencies was to  r e t a i n  s t r i c t  c o n tro l over i t s  use and d i s ­
p o s i t io n .  This should  a lre a d y  be c le a r  from  p rev io u s  C hapters in  which 
we d iscu ssed  th e  v a rio u s  d e c la re d  c a te g o r ie s  of land  and the  powers of 
th e  Governor over d is p o s it io n s .
The purpose of th i s  P a r t  i s  to  examine a few of th e  main e n a c t­
ments which p u rp o rted  to  p u t in to  e f f e c t  lan d  p o lic y  both  before  and 
a f t e r  independence. In  th e  a re a  of c o n tro l i t  i s  no t p o ss ib le  to  d e a l 
w ith  a l l  the  l e g i s l a t i o n  which r e g u la te s  o r c o n tro ls  d e a lin g s  o r o th e r  
d is p o s i t io n s  of la n d . I t  i s  proposed to  d is c u s s  th e  a c q u is i t io n  of land  
f o r  p u b lic  i n t e r e s t s ,  the c o n tro l of the  development o f lan d , th e  re g ­
u la t io n  and c o n tro l over th e  l e t t i n g  of p rem ises .
There a re ,  of course o th e r  forms of c o n tro l over land  u se , f o r  
example th e  r e s t r i c t i o n  of th e  r ig h t s  of a  la n d h o ld e r under th e  Mines 
and M inerals A ct, under th e  Water A ct, under th e  N ational P arks and 
W ild life  A ct, under th e  F o re s ts  Act and under th e  N atu ra l Resources A ct. 
The enactm ents fo r  our d isc u ss io n  r e l a t in g  to  c o n tro l of land  use have 
been s e le c te d  because they  p o r tra y  s p e c ia l  d i f f i c u l t i e s  in  im plem enting 
land  p o lic y , p a r t i c u la r ly  a f t e r  Independence. In  t h i s  re g a rd  an a ttem p t 
i s  made to  in d ic a te  reaso n s f o r  th e  f a i l u r e  to  implement d ec la red  
p o l ic ie s  and su g g es tio n s  a re  a ls o  made on how o b je c t iv e s  of th e  s a id  
p o l ic ie s  can be ach ieved .
But in  a s  much a s  th e re  has been Government concern to  c o n tro l lan d  
u se , th ereby  r e s t r i c t i n g  r ig h t s  of a  lan d h o ld e r, im portance was a lso  
a tta c h e d  to  a ssu rin g  a  la n d h o ld e r 's  r i g h t s .  In  t h i s  reg a rd  f a c i l i t i e s  
through th e  m achinery of lan d  r e g i s t r a t i o n  have been p rov ided . This 
P a r t  a lso  d is c u s se s  th e se  f a c i l i t i e s .  Since th e  lan d  r e g i s t r a t io n  mach­
in e ry  was i n i t i a l l y  f o r  European s e t t l e r s ,  we s h a l l  a lso  a p p ra ise  what has 
been done and can be done in  ex tend ing  r e g i s t r a t i o n  f a c i l i t i e s  to  th e  
r e s t  of th e  co u n try .
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CHAPTER 8 
THE STATUTORY CONTROL OF LAND USE
A. The Lands A c q u is itio n  Act
The power o f a  S ta te  to  a cq u ire  la n d  com pulsorily  fo r  what 
has been d e s ig n a te d  a s  p u b lic  purposes ap p ears  w ell s e t t l e d  and 
a cc e p ted  a s  an a t t r i b u t e  o f p o l i t i c a l  so v e re ig n ty .
In  Zambia compulsory a c q u is i t io n  o f p ro p e rty  by th e  S ta te
i s  now governed by th e  Lands A c q u is itio n  A ct.  ^ P r io r  to  the
passag e  o f th i s  Act in  1969 > compulsory a c q u is i t io n  of land  both
d u rin g  th e  c o lo n ia l  and post-Independence p e rio d s  was re g u la te d  by
2th e  P u b lic  Lands A c q u is itio n  O rdinance. T his Ordinance was very
3
r e s t r i c t i v e  on th e  Governm ent's powers o f compulsory a c q u is i t io n .
The Governor (and a f t e r  1964 th e  P re s id e n t)  could  only  acq u ire  lan d s  
re q u ire d  f o r  s p e c if ie d  p u b lic  p u rposes. This a c q u is i t io n  was f u r th e r  
co n d itio n ed  on payment of com pensation. Compensation payable was 
e i t h e r  a s  ag reed  upon between th e  p a r t i e s  o r  in  d e fa u l t  of agreem ent 
was to  be a sse sse d  acco rd ing  to  th e  m arket value o f th e  land  a t  th e  
tim e o f a c q u is i t io n .  The s p e c i f ie d  p u b lic  purposes r e la te d  to  
a c q u is i t io n  o f lan d  f o r  p u b lic  u t i l i t y  such a s  c o n s tru c tio n  of a  
ra ilw a y , tow nship, a i r p o r t ,  p ro v is io n  o f s a n i ta ry  s e rv ic e s  e tc .
* Cap. 296, R evised Laws.
p
Cap. 87, Laws of N orthern  Rhodesia (1958 e d . ) .
3
See in  p a rticu la r  s s .  2, 3 and 13.
The Government could  n o t th e re fo re  com pulso rily  acq u ire  la n d
o u ts id e  th e  p ro v is io n s  of t h i s  O rdinance. By 1969 i t  became
e v id e n t th a t  th e  post-independence  Government o f Zambia was n o t
happy w ith  th e  s t a t e  of th e  law r e l a t in g  to  compulsory a c q u is i t io n .
The scope o f developm ent re q u ir in g  lan d  had broadened. The Government
had become more concerned w ith  th e  v a s t  t r a c t s  o f lan d  which were
id le  e i t h e r  f o r  s p e c u la tiv e  purposes o r  because th e  owners had s in ce
l e f t  th e  co u n try . I t  was f e l t  th a t  t h i s  type o f id le  lan d  d id  n o t
j u s t i f y  com pensation, p a r t i c u la r ly  when a t  the  tim e o f purchase the
p r ic e  f o r  t h i s  lan d  was s ix  pence p e r  a c r e .  * S ince a t  th a t  tim e
th e  C o n s ti tu tio n  of th e  co un try  co n ta in ed  an  en trenched  p ro v is io n
r e l a t i n g  to  p ro te c t io n  o f r i g h t s ,  th e  law  on compulsory a c q u is i t io n
could  no t be amended w ithou t f i r s t  amending the  C o n s ti tu tio n . A f te r
2amendment of th e  C o n s ti tu tio n , the way was c le a re d  f o r  th e  r e p e a l  of 
th e  P u b lic  Lands A c q u is itio n  Ordinance and th e  enactm ent o f a  new 
Lands A c q u is it io n  A ct.
Under th e  Lands A c q u is it io n  Act "The P re s id e n t  may, whenever he
i s  o f th e  o p in ion  th a t  i t  i s  d e s ira b le  o r  ex p ed ien t in  th e  i n t e r e s t s
of th e  Republic so to  do, com pulsorily  a cq u ire  any p ro p e rty  of any 
3
d e s c r ip t io n ."  U nlike under th e  re p e a le d  Ordinance th e  P r e s id e n t 's  
power to  acq u ire  lan d  i s  no t r e s t r i c t e d  to  s p e c if ie d  p u b lic  p u rp o ses.
* See N.A. D ebates, s e s s io n  2nd December-18th December 1969. 
co \- 105 .
p
See C o n s ti tu tio n  (Amendment) No. 5 o f 1969*
3
See s . 3 , Lands A cq u isition  Act.
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Whether the  P r e s id e n t 's  o p in io n  i s  co n c lu siv e  on th e  m a tte r of 
d e s i r a b i l i t y  and expediency in  the  i n t e r e s t s  o f th e  R epublic , does 
n o t, however, ap p ear to  be beyond doubt. Two p o s s ib le  views can be 
p u t fo rw ard  on t h i s  p ro v is io n . One view i s  to  read  th e  p ro v is io n  
l i t e r a l l y  and to  hold  t h a t  th e  P r e s id e n t 's  op in ion  i s  co n clu siv e  in  
a s  much a s  he i s  th e  so le  a r b i t e r  of p u b lic  i n t e r e s t s .  The o th e r  
view would impose an o b je c t iv e  te s t*  th u s  i f  i t  can be shown th a t  no 
p u b lic  i n t e r e s t  w i l l  be se rv ed  by an a c q u is i t io n ,  a  p ro p o s itio n  no 
doubt q u ite  onerous to  d isch a rg e , the  P r e s id e n t 's  d e c is io n  i s  open 
to  ch a llen g e  in  th e  c o u r ts . *
This l a t t e r  view ap p ears  supported  by subsequent p ro v is io n s  of
the  A ct which f o r  th e  avoidance o f doubt have d e c la re d  c e r ta in  is su e s
n o t j u s t i c i a b l e .  Thus any d e fe c t in  th e  p ro ce ss  of s e rv in g  n o tic e  to
e f f e c t  th e  a c q u is i t io n  w il l  n o t have any in v a l id a t in g  r e s u l t  and
n e i th e r  w i l l  adequacy of com pensation be ch a llen g eab le  a f t e r  having
2been u l t im a te ly  determ ined by th e  N ational Assembly. I t  could  w ell
The Supreme Court o f Zambia had o ccasion  to  comment on th e  
words " in  the  o p in io n  of th e  P re s id e n t"  under s .2 ( l )  of the  In q u ir ie s  
A ct, Cap. 181 which empowers the  P re s id e n t to  a p p o in t a  commission of 
In q u iry  i f  in  h is  op in ion  i t  i s  f o r  th e  p u b lic  w e lfa re . The C ourt 
s a id :  " . . .  th e  words . . . c le a r ly  make the  m a tte r  one f o r  th e
s u b je c tiv e  d e c is io n  o f th e  P re s id e n t, and i t  has never been doubted 
th a t  a  d e c is io n  made under a  power exp ressed  in  such term s cannot be 
ch a llen g ed  u n le s s  i t  can be shown th a t  the  person  v e s te d  w ith  the  
power a c te d  in  bad f a i t h  o r  from  im proper m otives o r  ex traneous 
c o n s id e ra tio n s  o r  under a  view o f the  f a c t s  o r the  law which cou ld  n o t 
reaso n ab ly  be e n te r ta in e d " . See Nkumbula v . The A tto rn ey  G en era l, 
Appeal No. 6 of 1972 a t  p . 6. (u n re p o rte d ) . I t  i s  su bm itted  t h a t  i f  
an a c q u is i t io n  se rv e s  no p u b lic  i n t e r e s t s ,  t h a t  i s  an  in d ic a t io n  th a t  
the  P re s id e n t  a c te d  i n t e r  a l i a  from ex tran eo u s c o n s id e ra tio n s .
2 See s s .  7 (4) & 11 (3 ) .
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be argued, that if the President's opinion were conclusive, this 
would similarly have been expressly exempted from challenge.
After the President has resolved to acquire property, it 
becomes the duty of the Minister responsible to serve notice on 
persons interested in such property for the purposes of giving them 
an opportunity to settle any outstanding dispute Tjy court proceedings 
or to yield up possession within a specified period. ^
Having granted the power of compulsory acquisition and laid
down the procedure to effect the same, the Act proceeds to provide
for compensation. There are two types of acquisition —  namely (i)
acquisition with compensation and (ii) acquisition without
compensation. Award of compensation depends on whether the land
acquired is developed and utilised or undeveloped and unutilised.
Thus the Government policy underlying what is compoissable or non-
compenssable land is the use to which the land is being put. The
Government was concerned particularly with unused land held by
absentee landlords. Clarifying Government's intention in this regard,
Mr. S. Kalulu, then Minister of Lands and Natural Resources, assured
the National Assembly* "Our intention in the Bill is to get hold of
the absentee landlord. He is the chief culprit we are aiming to get 
2
hold of." In any other case where land was being properly utilised,
 ^ As to  the procedure  of s e rv ic e  o f n o tic e , see  s s .  5“7 & 11( l ) . 
2
See N.A. Debates, se ss io n  2nd December-18th December 1969»
c o l .  371.
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the Minister reiterated the Government's intention to pay adequate 
compensation at market price on compulsory acquisition, This, 
however, did not include cases "where the property is not being used 
productively in the interests of the nation." *
Summarising Government policy on compulsory acquisition, it can 
be said that compenssable land is that which is being productively used. 
Non-compenssable land, on the other hand, is that which is either 
unutilised or being utilised unproductively.
The Act defines which land is undeveloped and which in unutilised 
in the relative context of rural and urban areas. Land is deemed to be 
undeveloped "if it is inadequately developed bearing in mind the 
national need", but without derogating from the generality of this 
criterion, land does not cease to be so undeveloped by reason only that:
(a) it has been fenced or hedged; or
(b) it has been cleared, levelled or ploughed; or
(c) it consists of a cleared or partially cleared site of some
former development; or
(d) it is being used, otherwise than as an ancillary to
adjacent land which is not undeveloped or unutilised 
land. ^
In the case of land in the rural area being put to agricultural, 
pastoral or mixed agricultural and pastoral use, the presumption is 
that it is not undeveloped unless it has not been used for the aforesaid
 ^ See N.A. D ebates, s e s s io n  2nd D ecem ber-I8th December 1969» 
c o l. 106.
2 See s . 15 (3 ).
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purposes d u rin g  th e  two y ears  p reced in g  th e  p u b l ic a t io n  of n o tic e  
to  y ie ld  up p o sse ss io n . *
As w i l l  be observed , the  p ro v is io n  does n o t s p e l l  o u t what i s
meant by n a tio n a l  need. U nless t h i s  term  i s  s p e c i f ie d  i n  th e  term s
and c o n d itio n s  of te n u re , a  lan d h o ld e r w il l  be a t  a  lo s s  a s  to  what
developm ent i s  re q u ire d . The te n a n t whose le a s e  has been h e ld  from
th e  S ta te  i s  in  a  more advantageous p o s i t io n  in  so f a r  a s  development
co n d itio n s  were a tta c h e d  in  the  tenancy . These c o n d itio n s  p rov ide  a
y a rd s t ic k  f o r  gauging what n a tio n a l need means in  term s o f developm ent.
A nother q u e s tio n  u n d e rsco rin g  th e  im p rec is io n  in  d e f in i t io n  has been
2posedi " . . .  when in  p o in t  o f tim e i s  la n d  undeveloped?" This 
in  p a r t  has been answered w ith  reg a rd  to  r u r a l  lan d  f o r  which th e  time 
to  be deemed undeveloped i s  th e  two y e a rs  p reced ing  th e  p u b lic a t io n  of 
n o tic e  to  y ie ld  up p o sse ss io n . U n fo rtu n a te ly , the  d i f f i c u l t y  w ith  th i s  
i s  t h a t  th e  tim e com putation i s  in  r e t r o s p e c t ,  and th u s  a  lan d h o ld e r 
cou ld  very  e a s i ly  be caught unaw ares. The only  o th e r  r e le v a n t  p ro v is io n  
c la r i f y in g  tim e com putation i s  s . 15(5)♦ This p ro v is io n  s t a t e s ,  i n t e r  
a l i a , th a t  no compulsory a c q u is i t io n  can be e f fe c te d  w ith in  s ix  months 
fo llo w in g  " th e  a c q u is i t io n  by th e  owner o f h is  t i t l e  to  o r  i n t e r e s t  in  
th e  la n d " . T his se rv es  a s  an  in d ic a t io n  th a t  s ix  months i s  the  
minimum p e rio d  f o r  development a f t e r  which i f  th e  la n d  i s  undeveloped 
i t  becomes s u b je c t to  th e  p ro v is io n s  o f th e  A ct.
U n u til is e d  lan d  has a ls o  been d e fin e d  in  the  r e l a t i v e  c o n tex t
 ^ See p ro v iso  to  s . 15(3)•
2 See G. Care, in  Annual Survey of A frican  Law, N. Rubin & E. 
C otran  ( e d .) ,  Vol. IV, 1970, a t  p .  175.
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of r u r a l  and urban  a re a s .  In  th e  case o f th e  fo rm er, land  w i l l  be 
deemed u n u t i l i s e d  " i f  having re g a rd  to  th e  c h a ra c te r  and s i tu a t io n  of 
th e  la n d  and a l l  o th e r  r e le v a n t  c ircum stances, the  e x p lo i ta t io n  of 
th e  la n d  i s  n o t in  accordance w ith  good e s ta te  management".  ^ But 
j u s t  a s  " n a t io n a l  need" a s  a  c r i t e r io n  of developm ent i s  u n c le a r , so 
i s  "good e s ta te  management". U nless th e  s tan d a rd  of e s ta te  management 
i s  so  w e ll e s ta b l is h e d  th a t  i t  ought to  be known to  a l l  lan d h o ld e rs , 
th e  term  i s  im p rec ise .
As f o r  u rban  lan d , th e  term  u n u t i l i s e d  i s  re se rv e d  f o r t  
( i )  p rem ises which have f a l l e n  in to  d i s r e p a i r  and a re
unoccupied a t  l e a s t  th re e  months b e fo re  p u b l ic a t io n  o f 
n o t ic e ;
( i i )  lan d  used f o r  purposes o f c u l t iv a t io n  o r  p a s tu rag e  when 
in  f a c t  i t  i s  n o t zoned f o r  th a t  a c t i v i t y ;  and 
( i i i )  lan d  in h a b ite d  in  d w ellin g s  o f p ersons n o t having a  good 
t i t l e  to  i t .  2
N otw ithstanding  th e  q u e r ie s  r a is e d ,  th e  v a l id i t y  o f t h i s  Act 
in  i t s  e f f e c t  ap p ears  to  be beyond q u e s tio n . The C o n s ti tu tio n  
a u th o r is e s  such an A ct. Thus th e  C o n s ti tu tio n  a f f irm s  th a t  n o th ing  
co n ta in ed  o r  done under th e  a u th o r i ty  o f any law s h a l l  be tak en  to  have 
con travened  th e  r i g h t  of p ro p e rty  to  th e  e x te n t t h a t  i t  can be shown 
t h a t  such law r e l a t e s  to  and a f f e c t s  "abandoned, unoccupied, u n u t i l i s e d  
or undeveloped la n d , a s  d e fin ed  in  such law ". ^ The adequacy of
* See s .  150*)(a ) .
2 See s .  1 5 0 0 (b ) .
3 See s . 1 8 (2 )( J ) .
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com pensation, a s  p rov ided  under th e  A ct, has e q u a lly  been san c tio n ed  
by th e  C o n s ti tu tio n , which in  s im i la r  language d e c la re s  th e  u lt im a te  
d e te rm in a tio n  of th e  N a tio n al Assembly on th e  m a tte r n o t j u s t i c i a b l e .  *
We can now ad d re ss  o u rse lv e s  to  th e  p ro v is io n s  r e la t in g  to  th e
two ty p e s  o f a c q u is i t io n .
( i )  A c q u is it io n  w ith  com pensation
Compensation f o r  a c q u is i t io n  w il l  o n ly  be p a id  i f  th e  land
in  is su e  i s  developed and u t i l i s e d .
In  th e  essessm ent o f com pensation f o r  th e  la n d  which cannot be a cq u ired
w ith o u t com pensating the  owner, the  M in is te r  o r , in  th e  even t of
d isag reem ent, th e  N a tio n a l Assembly s h a l l  a c t  in  accordance w ith
2s p e c if ie d  p r in c ip le s .  Two of th e se  p r in c ip le s  a re  worth n o tin g .
These are*
(e) where only  a  p a r t  o f th e  la n d  h e ld  by any person  i s  a cq u ired ,
p robable  enhancement o f th e  va lue  o f th e  re s id u e  by v ir tu e
of p ro x im ity  to  th e  a cq u ired  l o t  s h a l l  be taken  in to  
accoun t; and
( s )  no allow ance s h a l l  be made f o r  any p robab le  enhancement in
th e  fu tu r e  o f th e  value o f the  la n d  to  be a c q u ire d .
The d is c r im in a tio n  between th e  two s i tu a t io n s  in  e v a lu a tin g  
th e  p ro b ab le  value appears  hard  to  j u s t i f y .  I n  th e  f i r s t  in s ta n ce  
p robab le  enhancement o f value i s  a  r e le v a n t  c o n s id e ra tio n  w hile t h i s  
i s  n o t so in  the  second c ase . The f i r s t  c o n s id e ra tio n  has a
1 See s . 1 8 (4 ).
2 See s . 12.
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diminishing effect on the actual sum to be reimbursed to a land­
holder. The sum would have to be reduced in the first case by 
probable enhancement of value of the residue. But assuming that the 
residue became subsequently the subject of an acquisition order, the 
earlier probable enhancement if not yet mature could not be realised 
due to the consideration embodied in (g). This apparent unfairness 
appears now incidentally remedied by provisions of the Land 
(Conversion of Titles) Act, 1975 which) as we have seen, disregard 
the value of land except for improvements. * Hence the advantage 
stipulated in (e) at the instance of the State must be obsolete.
Where the amount of compensation is in dispute, the matter is
to be resolved as already stated by the National Assembly. Once the
amount has been so determined* "No compensation determined by the
National Assembly . . . shall be called in question in any court on
the grounds that it is inadequate". The question has, however, been
asked whether determination by the National Assembly in disregard of
2
the specified principles is not open to question? On strict 
interpretation of the provision, the National Assembly is to be guided 
only by the enumerated principles and hence disregard of the same does 
render the matter open to challenge.
( i i )  A c q u is it io n  w ithou t com pensation
S .15 governs lan d  in  t h i s  c a te g o ry . I t  i s  th u s  provided*
(l) Notwithstanding anything contained in this Act or 
any other law, but subject to subsection (2), no 
compensation shall be payable in respect of
* See C hapter6  , pp.38& ^ 4 s u p ra .
2 See G. Care, in  Annual Survey o f A frican Law, op. c i t . ,  p . 175*
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undeveloped la n d  o r u n u t i l i s e d  lan d .
(2) Save where th e  lan d  a cq u ired  i s  u n u t i l i s e d  lan d  to  
which an ab sen tee  owner i s  b e n e f ic ia l ly  e n t i t l e d ,  
com pensation s h a l l  be payab le  in  r e s p e c t  o f the  
unexhausted  improvements on u n u t i l i s e d  lan d :
P rov ided  th a t  such com pensation s h a l l  be 
l im ite d  t o  th e  v a lu e , f o r  the  purpose f o r  
which th e  lan d  i s  a c q u ire d , o f such un­
exhausted  im provem ents.
A part from a u th o r is in g  a c q u is i t io n  w ith o u t com pensation, i t  i s  
im p o rtan t to  note t h a t  even where an ab sen tee  owner i s  e n t i t l e d  to  
com pensation, t h i s  w i l l  be d en ied  i f  the  unexhausted improvements on 
u n u t i l i s e d  lan d  a re  n o t r e la te d  to  the  purpose o f a c q u is i t io n .
F o r purposes o f th i s  p ro v is io n  unexhausted improvements means
perm anent f i x t u r e s  a tta c h e d  to  th e  lan d  in c lu d in g  crops and growing
p roduce .  ^ A bsentee owner, on th e  o th e r  hand, has two meanings.
In  the  case  o f an in d iv id u a l ,  i t  i s  a  p e rso n  who i s  n o t o rd in a r i ly
r e s id e n t  in  Zambia. In  th e  case o f a  p a r tn e rs h ip , co-ow nership o r a
body c o rp o ra te , i t  i s  th e  in d iv id u a ls  who have d i r e c t ly  o r  in d i r e c t ly
e f f e c t iv e  c o n tro l  o f lan d  in  Zambia w hile n o t being o rd in a r i ly  r e s id e n t  
2in  th e  co u n try . A c r i t ic i s m  can be made o f th e  p ro v is io n  e n t i t l i n g  
an ab sen tee  owner to  com pensation f o r  the  unexhausted improvements.
In  i t s  p re s e n t form th e  p ro v is io n  c re a te s  o ccasion  f o r  th e  S ta te  to  
a cq u ire  lan d  f o r  a  purpose q u i te  u n re la te d  to  th e  unexhausted 
im provem ents. In  t h i s  way th e  S ta te  can, i f  i t  wished, d e l ib e r a te ly
* See s . 15 (6 ). 
2
See s . 16 .
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avoid payment of compensation for which the provision is intended.
It appears that such an absentee landholder has merely to rely on 
the good faith of the State.
As to the efficacy of the Act, there are a number of 
difficulties that have been experienced in its administration.
These difficulties relate to both acquisition with compensation and 
without compensation. It is particularly the latter type of 
acquisition which has proved difficult, thereby hampering Government 
efforts to provide land for development.
We can now look at the difficulties of administration.
(iii) Problems in the Administration of the Lands Acquisition Act
The main difficulty in acquiring land with compensation has 
been the lack of Government funds for this purpose. Mr. B.R. Sharma, 
Commissioner of Lands between 1970-1974, was quite emphatic on this. * 
In his recollection, during his tenure as Commissioner, he managed to 
secure only a token sum of K50,000 for purposes of compensation. For 
a large country like Zambia, this is a negligible amount for 
purposes of acquiring land needed for development. Current 
quotations of properties from the Zambia National Building Society 
range from K30,000-K60,000 per property.
Mr. Walubita, Assistant Commissioner of Lands, who is also 
involved in field inspection of properties expressed the same view
* Interview  w ith Mr. B.R. Sharma on 27 /4 /1977 a t  Lusaka.
1
with regard to acquisition of land with unexhausted improvements.
In his experience provisions of the Act relating to acquisition with 
compensation have been used often only where there is a Government 
Ministry requiring land for a specific project fir which money has 
been provided. In such cases the said Ministry would approach the 
Lands Department, after spotting suitable land,to process acquisition. 
This was the case with the Ministry of Agriculture which wanted a 
certain parcel of land owned by a private landholder for a re­
settlement scheme. The Ministry provided the Lands Department with 
the necessary funds and acquisition with compensation was thus carried 
out on its behalf.
The lack of provision-:of funds for compensation must, however, 
underline Government intentions of wishing to use the Act primarily 
to acquire those parcels of land which axe not subject to compensation. 
But even this has been severely hampered by both problems of 
administration and inadequacies in the law. Shortage of skilled staff 
and transport have been cited as the main factors accountable for 
administrative difficulties. This is reflected by the absence of 
systematic field investigations in locating which properties are un­
utilised and undeveloped. Mr. Sharma attempted to have a list of idle 
and vacant land compiled but the list was far from being complete. At 
the moment, according to Mr. Walubita, knowledge of the location of 
such land is haphazard, depending entirely on reports from members of 
the public. But even where field investigations are made some field
 ^ Interview  w ith Mr. Walubita on 29/8 /1977 a t  Lusaka.
o f f i c e r s  la c k  a  sense o f judgment in  a s c e r ta in in g  which lan d  f a l l s  
w ith in  th e  ca tego ry  a v a ila b le  f o r  a c q u is i t io n  w ithou t com pensation.
In  one r e c e n t  case from L iv in g sto n e  in  the  Southern  P ro v in ce , a  
f i e l d  o f f i c e r  re p o r te d  t h a t  Farm No. 3368 was undeveloped and 
u n u t i l i s e d .  When th e  A s s is ta n t  Commissioner of Lands v i s i t e d  the  
farm to  v e r i f y  th e  r e p o r t ,  i t  was d isco v ered  th a t  th e  farm  had in  f a c t  
a  number o f improvements.
I t  may be su g g ested  th a t  s in ce  th e  term s ’'undeveloped" and 
" u n u ti l is e d "  la c k  p re c is io n , th e  term s be s im p lif ie d  by r e la t in g  them 
to  a  minimum monetary value to  be a tta c h e d  to  developm ents on the  
lan d . Thus such a  minimum m onetary value cou ld  be u sed  a s  a  guide in  
determ in ing  w hether such lan d  i s  u n u t i l i s e d  and undeveloped. The 
c u rre n t p r a c t ic e  dev ised  to  av o id  d i f f i c u l t i e s  a r i s in g  from th e  le g a l  
term inology  appears to  be in  acco rd  w ith  t h i s  su g g es tio n . Mr. W alubita 
p o in te d  o u t th a t  c u r re n tly  th e  Department o f Lands av o id s  a c q u ir in g  
land  which i s  in  use i f  the  owner i s  r e s id e n t  in  Zambia. I l l u s t r a t i n g  
th i s  p r a c t ic e ,  he gave th e  example o f a  farm  owned by an In d ian  in  the  
Chisamba a re a  o f th e  C en tra l P ro v in ce . The In d ian , owner of the  farm , 
l iv e s  in  town w hile h is  workmen l iv e  on th e  farm . There i s  a  garden and 
a  boreho le  on t h i s  farm . The Department o f Lands abandoned a tte m p ts  to  
acq u ire  t h i s  farm  w ith o u t com pensation. I t  would be more h e lp fu l i f  a  
m onetary value  were pegged to  th e  minimum use o f la n d . B esides 
p ro v id in g  guidance, t h i s  would ensure  th a t  th e  Act a p p l ie s  to  land  
in ad eq u a te ly  used which i s  below th e  s p e c if ie d  minimum.
In  a d d it io n  to  th e se  a d m in is tra tiv e  d i f f i c u l t i e s ,  Mr. Kawamba,
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Commissioner of Lands between 1974 and 1977, observes t h a t  de term i­
n a tio n  by th e  P re s id e n t  whether i t  i s  in  th e  i n t e r e s t s  of th e  
R epublic to  acq u ire  lan d  ta k e s  some tim e. * In  h is  r e c o l le c t io n  
such d e te rm in a tio n  can tak e  a s  long  a s  a  y e a r to  be conveyed to  th e  
Commissioner o f Lands. By th e  tim e t h i s  i s  done th e  s t a t e  of lan d  
might have been improved n o t to  w arran t a c q u is i t io n  w ith o u t com pensation.
A ll th a t  can be s a id  of th e  ty p ic a l  a d m in is tra tiv e  problem s 
i s  th a t  i t  i s  n ece ssa ry  to  improve th e  e f f ic ie n c y , number and q u a l i ty  
of th e  p e rso n n e l. The le g a l  problem s of th e  A ct, on th e  o th e r  hand, 
r e l a t e  to  procedure and the  la c k  o f le g a l  p ro v is io n s  in  c e r ta in  
in s ta n c e s  to  f a c i l i t a t e  a c q u is i t io n .  S e c tio n  11, which p ro v id es  th e  
procedure  in  th e  even t of d isp u te  a s  to  th e  amount of com pensation 
payable o r th e  r i g h t  to  a cq u ire  th e  p ro p e r ty , has had very  f r u s t r a t i n g  
e f f e c t s  on th e  A ct. The p ro v iso  to  th i s  p ro v is io n  re q u ire s  the  
M in is te r  to  pay in to  c o u r t  an  amount which he reg a rd s  a s  ju s t  b e fo re  
tak in g  p o sse ss io n  i f  th e  r i g h t  to  a cq u ire  w ithou t com pensation i s  
being  d isp u te d  by th e  la n d h o ld e r. T his i s  th e  p re lim in a ry  requ irem en t 
under t h i s  s e c t io n  b e fo re  p roceed ings a re  i n s t i t u t e d  f o r  th e  c o u r t  to  
re so lv e  th e  d isp u te  a s  to  th e  r i g h t  o f a c q u is i t io n .
T his p ro v is io n  in  th e  view o f th e  Departm ent o f Lands has 
v i r t u a l ly  d iscou raged  a c q u is i t io n  w ithou t com pensation where a  la n d ­
h o ld e r d isp u te s  th e  r ig h t  o f a c q u is i t io n .  The Government has q u ite  
o f te n  found i t s e l f  in  a  s i tu a t io n  where th e re  i s  no money to  be
* Interview  w ith Mr. G. Kawamba on 12/4/1977 a t  Lusaka.
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deposited in court and therefore abandons taking possession for 
failure to meet the procedural requirement. This proviso, the 
Department of Lands observes, has given a landholder undue 
advantage in that all that need be done to foil the Government's 
intention of acquisition is to dispute the right of acquisition.
Mr. Sharma recalls this procedural requirement was used during his 
tenure of office as Commissioner of Lands to frustrate Government 
efforts of acquiring undeveloped and unutilised lands.
There appears to be a sound argument for removing this 
anomaly. The intention of the Act is clearly that undeveloped and 
unutilised land can be acquired without compensation. This 
intention should therefore be made possible without any hinderance.
If a dispute as to the right to acquire exists, this should be 
resolved by court proceedings without requiring the payment into court 
of an amount regarded as just compensation. To require payment of 
compensation at that stage is defeating the very purporse of 
acquisition.
This anomaly, it is suggested, can be avoided in two ways,
namely by either amending the proviso requiring payment into court or 
avoiding
by the State/taking possession pending judicial determination. The 
latter, it is submitted, is more reasonable. Payment into court only 
becomes necessary on taking possession. If possession is avoided, 
then the requirement of paying money into court falls away. This view 
was brought to the attention of the legal officer in the Lands 
Department. His reaction was that although this alternative was the 
only one under the proviso in question, there were instances when the
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1
Government needed land urgently. In such cases of urgency the
taking of possession was necessary. He added that delay In taking
possession can often Involve heavy costs on the Government if a
contractor (at times an international company) has already been
granted the tender to carry out a development project. To
accommodate this kind of urgency, it is suggested that the taking of
possession without payment into court be confined to such cases only.
in
But even then private rights of property should not be/discriminately 
compromised. Hence any amendment of the proviso should include 
provision for judicial determination, by preliminary proceedings, as 
to the urgency of taking possession. This will avoid occasions of 
deeming every situation as urgent whenever the Government says so.
Section 8 is the provision which lacks other legal means of 
enforcement. This provisions allows the State partial acquisition of 
land owned by an individual. Regrettably, neither this provision nor 
any other law provides the means by which this could be accomplished.
If the State purportedly proceeds to acquire compulsorily part of an 
individuals' land, there is no legal machinery available at the 
moment by which the State can become the registered proprietor of the 
acquired parcel of land. The entire unit of property is registered in 
an individual landholder's name. For the State to obtain title of a 
portion of this property, it is necessary to mark off this portion from 
the registered proprietor's title documents. The registered proprietor 
is, however, under no compulsion to surrender his title documents for
4
Interview  w ith Mr. M.S. Dutta on 22/9 /1977 a t  Lusaka.
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th e  marking o f f  e x e rc is e .  In  p r a c t ic e ,  Mr. D u tta , th e  le g a l  o f f i c e r  
in  th e  Departm ent o f Lands,  ^ says p a r t i a l  compulsory a c q u is i t io n  has 
had to  be abandoned. T his acco rd ing  to  th e  le g a l  o f f i c e r  has been 
in  in s ta n c e s  where an in d iv id u a l owns a  la rg e  acreage  w ith  a  
b u ild in g  e re c te d  in  one co rn e r. The rem ainder of th e  acreage  a p a r t  
from th e  b u ild in g  would be u n u t i l i s e d  and undeveloped, hence f a l l i n g  
w ith in  th e  d e s c r ip t io n  of lan d  th a t  can be a cq u ired  com pulsorily  
w ithou t com pensation. But because of th e  le g a l  d i f f i c u l t i e s  of 
marking o f f ,  th e  o p tio n s  f o r  th e  S ta te  a re  e i th e r  to  a cq u ire  th e  
e n t i r e  l o t  of th e  a re a  o r g iv e  up a c q u is i t io n  com ple tely . Because o f 
th e  la c k  of funds mentioned e a r l i e r  th e  S ta te  has h a rd ly  re s o r te d  to  
th e  o p tio n  o f a c q u ir in g  the  whole p ro p e rty  w ith  payment of com pensation 
f o r  th e  unexhausted improvements ( th e  b u i ld in g ) . Mr. Kawamba 
confirm ed t h i s  r e s t r a i n t  du rin g  h is  p e r io d  of a d m in is tra tio n  a s  
Commissioner o f Lands. In  h is  r e c o l le c t io n ,  had i t  n o t been f o r  th e  
marking o f f  r e s t r a i n t ,  v a s t p a rc e ls  o f lan d  could  have been acq u ired  
w ithou t com pensation.
The s o lu t io n  to  t h i s  problem  appears  obvious and th a t  i s  to  
amend e i t h e r  th e  Lands A c q u is it io n  Act o r th e  Lands and Deeds 
R eg is try  A ct. T h is  would perm it marking o f f  and th u s  secu re  
r e g i s t r a t io n  of t i t l e  f o r  th e  p o r tio n  of la n d  acq u ired  by the  S ta te .
Ss-2 and 20 of th e  Lands A c q u is itio n  Act have a ls o  c re a te d  
p r a c t i c a l  d i f f i c u l t i e s  r e l a t in g  to  o u ts ta n d in g  m ortgages on lan d
 ^ Interview  with Mr. M.S. Dutta on 18/9/1977 a t  Lusaka.
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proposed  to  be a c q u ire d . Under s . 2 lan d  s u b je c t  to  a c q u is i t io n  
" in c lu d e s  any i n t e r e s t  in  o r  r i g h t  over la n d , b u t s h a l l  no t in c lu d e  
a  mortgage o r  o th e r  ch arg e ."  When the  t r a n s f e r  of la n d  acq u ired  i s  
r e g is te r e d  in  th e  name o f the  P re s id e n t under s . 19. th e  lan d  under 
s . 20 v e s ts  in  th e  P re s id e n t " f re e  from a l l  adverse  o r competing 
r i g h t s ,  t i t l e ,  t r u s t s ,  ch arg es , e t c . "  On th e  e f f e c t  o f t h i s ,  James 
has observed: "The R e g is tr a r  of T i t l e s  i s  r e lu c ta n t  to  r e g i s t e r  th e
P re s id e n t  a s  owner o f lan d  where th e re  i s  an  o u ts tan d in g  mortgage 
over i t " .   ^ This i s  so because th e  then  R e g is tr a r  fe a re d  th a t  to  
r e g i s t e r  t i t l e  in  th e  name of th e  P re s id e n t f r e e  from any encumberance 
would e x tin g u ish  a  m ortgagee 's  s u b s is t in g  r i g h t s .  S .2 of th e  Lands 
A c q u is it io n  A ct, i t  w i l l  be r e c a l le d ,  does no t in c lu d e  a  mortgage a s  
such r ig h t  th a t  can be acq u ired  com pu lso rily .
Mr. Aryee, th e  p re s e n t  R e g is tr a r ,  confirm ed th a t  i t  i s  s t i l l
h is  p r a c t ic e  to  re fu se  r e g i s t r a t i o n  o f a  compulsory a c q u is i t io n  o rd e r
in  th e  name of th e  P re s id e n t i f  th e re  i s  a  s u b s is t in g  m ortgage. He
in s i s t e d ,  however, t h a t  h is  r e f u s a l  to  r e g i s t e r  can only  be on th e
s tre n g th  o f a  m o rtgagee 's  cav ea t, opposing r e g i s t r a t i o n  of mortgaged
2p ro p e rty  in  th e  P r e s id e n t 's  name.
Mr. W alubita, th e  A ss is ta n t  Commissioner of Lands, concedes th a t  
th e  Departm ent o f Lands i s  aware o f t h i s  o b s ta c le . Thus the
1
See R.W. James, "Mulungushi Land Reform P ro p o sa ls  -  Zambia", 
E .A .L .R .,o p t. c i t . ,  p . 125.
2 Interview  with Mr. C. Aryee, R egistrar o f Lands and Deeds on
26/4 /1977 a t  Lusaka.
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Departm ent has e q u a lly  been r e lu c ta n t  to  a c q u ire  lan d  to  which an
1
u nd ischarged  mortgage a t ta c h e s .  I l l u s t r a t i v e  o f t h i s  re lu c ta n c e  
i s  th e  Mumbwa concession  a re a  in  th e  C en tra l P ro v in ce . C oncession­
a i r e s  o f t h i s  a re a  who have s in ce  l e f t  Zambia o b ta in ed  m ortgages 
from v a rio u s  money len d in g  houses in  th e  hope o f e x p lo itin g  
m in e ra ls . M ineral ex p o ra tio n , however, re v e a le d  no m in e ra ls , hence 
th e  co n cession  a re a  has been abandoned w ith  th e  lan d  rem aining id le
and u n u t i l i s e d .  On th e  la n d  being  sp o tte d  a s  be ing  s u b je c t to
compulsory a c q u is i t io n  w ith o u t com pensation, th e  Department f e l t  
r e s t r a in e d  because o f o u ts tan d in g  m ortgages.
This i s  a  more d i f f i c u l t  problem  to  re s o lv e , ta k in g  in to
accoun t m ortgagee 's  i n t e r e s t s .  I f  th e  S ta te  were to  d isch arg e  th e
m ortgages, i t  would be pay ing  f o r  a  l i a b i l i t y  which i s  n o t i t s  own.
But i f  th e  S ta te  r e f r a in s  from a c q u ir in g  such lan d , th en  th i s  land
w ill  never become a v a i la b le  f o r  developm ent. The Land (C onversion of
T i t l e s )  Act has com plicated  th e  m a tte r even f u r th e r .  S ince bare lan d
w ithou t improvements on i t  cannot be s o ld , t h i s  b a rs  m ortgagees to
take  fo re c lo s u re  p roceed in g s  to  redeem th e  m ortgages. In  t h i s  s t a t e
of a f f a i r s  i t  can on ly  be su bm itted  t h a t  n a tio n a l  i n t e r e s t  should
s s .
p r e v a i l .  I t  i s  th u s  suggested  th a t /2  and 20 of th e  Lands A c q u is itio n  
Act be re c o n c ile d  by amendment to  a llow  th e  S ta te  to  a cq u ire  w ithou t 
com pensation lan d  w ith  a  s u b s is t in g  m ortgage. Harsh though t h i s  may 
appear to  be to  m ortgagees, they  w i l l  s t i l l  rem ain w ith  a  remote 
p o s s ib i l i t y  of sec u rin g  t h e i r  money from m ortgagors w herever they  may be.
 ^ In te rv iew  w ith  Mr. W alubita on 29/8 /1977 a t  Lusaka. C f ., 
no te  1 , p. 474, s u p ra .
4-82
In  the  p re s e n t  s t a t e  of th e  Lands A c q u is it io n  A ct, the  
Government o b je c t iv e  o f secu rin g  id le  la n d  f o r  n a t io n a l  development 
has n o t been com pletely  ach iev ed . In  t h i s  re s p e c t ,  James has 
concluded: " In  term s o f ach iev in g  i t s  o r ig in a l  o b je c t th e  Act i s
a  f a i l u r e " .  ^
2B. The Town and Country P lann ing  Act
The prim ary  ta sk  o f t h i s  l e g i s l a t i o n  i s  to  c o n tro l and re g u la te  
th e  developm ent o f la n d . The Act a tte m p ts  to  ach ieve  t h i s  aim in  the  
fo llo w in g  ways:
1. by c o n tro l l in g  th e  r ig h t s  o f a  lan d h o ld e r to  use and 
develop h is  lan d ;
2 . by re q u ir in g  p lan n in g  a u th o r i t i e s  to  produce * develop­
ment p la n s ' ;  and
3 . by c o n s t i tu t in g  p lan n in g  a u th o r i t i e s  to  su p e rv ise  and 
c o n tro l  th e  use and developm ent of lan d .
A la n d h o ld e r 's  r ig h t s  in  th e  use o f lan d  a re  c o n tro lle d  by 
r e q u ir in g  the  lan d h o ld e r to  o b ta in  p lan n in g  p erm issio n  befo re  the  lan d  
can be developed. I n  g ra n tin g  p lan n in g  p erm issio n  f o r  th e  use  o f lan d  
th e  r e le v a n t  a u th o r i ty  may a t ta c h  c o n d itio n s  on how th e  lan d  in  
q u e s tio n  i s  to  be developed. The same a u th o r i ty  may even w ithhold  
p lan n in g  p erm issio n  which means th e  la n d h o ld e r cannot in  t h i s  ev en t 
u t i l i s e  h is  la n d . In  t h i s  way a  la n d h o ld e r 's  r i g h t s  a re  r e s t r i c t e d  in  
th a t  he cannot do w hatever he w ishes w ith  h is  la n d . In  p ro cess in g  a
* See R.W. James, "Mulungushi Land Reform P ro p o sa ls  -  Zambia", 
E .A .L .R ., o p t. c i t . ,  a t  p . 125.
2
Cap. *J75, Revised Laws.
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p lan n in g  perm issio n  from a  lan d h o ld e r, th e  re le v a n t  a u th o r i ty  shou ld , 
however, have re g a rd  to  the  developm ent p la n  f o r  the  a re a .
I t  i s  f o r  t h i s  very  purpose of r e g u la t in g  lan d  use th a t
p lan n in g  a u th o r i t i e s  a re  c o n s t i tu te d  to  produce developm ent p la n s .
Having th u s  produced development p la n s , th e se  a u th o r i t i e s  a re  then
charged w ith  th e  fu n c tio n  of en su rin g  t h a t  lan d  use  i s  w ith in  the
o b je c t iv e s  o f p re s c r ib e d  developm ent. In  t h i s  re g a rd , th e  M in is te r
re sp o n s ib le  has th e  power to  d e leg a te  h is  r e s p o n s ib i l i t i e s  to
1
p lan n in g  a u th o r i t i e s  bo th  in  u rban  and r u r a l  a re a s . The p ra c t ic e  
in  the  c o n s t i tu t io n  o f th e se  a u th o r i t i e s  has been to  d e leg a te  
p lan n in g  and re g u la t in g  r e s p o n s ib i l i t i e s  to  lo c a l  a u th o r i t i e s  in  th e  
m ajor u rban  c e n tre s  a long  th e  l in e  of r a i l  and to  o th e r  b road ly  
c o n s t i tu te d  b od ies in  the  r u r a l  a re a s . While th e  form er may have 
the  advantage of l i a i s o n  in  th e  a d m in is tra tio n  of r e l a t e d  a sp e c ts  of 
developm ent, the  d isadvan tage  has shown i t s e l f  to  be a  c o n f l ic t  of 
du ty  a r i s in g  from  lo c a l  a u th o r i ty  fu n c tio n s  and th o se  o f a  p lann ing  
a u th o r i ty .  But whereas t h i s  d isadvan tage  cannot a r i s e  where a  
p lan n in g  a u th o r i ty  i s  independent o f and s e p a ra te  from a  lo c a l  
a u th o r i ty ,  the  d isadvan tage  has re v e a le d  i t s e l f  in  la c k  of co­
o rd in a tio n  between th e  two b o d ie s . This has o f te n  r e s u l te d  in  
c o n f l ic t in g  d e c is io n s  in  r e l a t e d  a re a s  of developm ent in v a r ia b ly  to  the  
d e tr im e n t of a  la n d  dev elo p er. These d e fe c ts  in  the  re g u la tin g  
m achinery emerge th roughou t t h i s  d is c u ss io n  b u t w i l l  be more
* See s s .  5 and. 24.
p a r t i c u l a r ly  d e a l t  w ith  su b seq u en tly  when e v a lu a tin g  th e  e f f ic a c y  of 
th e  town and coun try  p lan n in g  m achinery.
( i )  Development d e fin ed
The A ct d e f in e s  developm ent a s  " th e  c a r ry in g  o u t of any 
b u ild in g , re b u ild in g  o r o th e r  works o r o p e ra tio n s  on o r  under land , 
o r th e  making of any m a te r ia l changes in  th e  use o f lan d  o r 
b u ild in g s  . . . " .  A n o ta b le  ex cep tio n  to  t h i s  i s  " th e  use o f any 
la n d  f o r  th e  purpose o f mining o r a g r ic u l tu r e ,  In c lu d in g  th e  e re c t io n  
and use o f b u ild in g s  f o r  such m ining o r  a g r i c u l tu r a l  pu rposes . . *
no t
There has/been  much d isp u te  a s  to  what i s  meant by developm ent
f o r  most c a se s  th a t  have come b e fo re  the  Town and Country P lann ing
T rib u n a l (h e re in a f te r  r e f e r r e d  to  a s  th e  T rib u n a l) have in v o lved
perm anent e re c tio n s  on la n d . The T rib u n a l d id  however have occasion
2i n  Papenfus v . The Lusaka C ity  C ouncil to  g ive l im ite d  in te r p r e ta t io n  
to  th e  term  "development" a s  i t  a f f e c te d  th e  case  in  i s s u e .  In  th i s  
case  th e  a p p e lla n t  ap pea led  a g a in s t  th e  d e c is io n  of the  responden t 
p lan n in g  a u th o r i ty  in  re fu s in g  h e r  p lan n in g  perm issio n  to  run a  day 
n u rse ry  f o r  c h ild re n  over the  age o f 7 y e a rs . P re v io u s ly , th e  a p p e lla n t 
had been g ra n te d  perm issio n  f o r  th e  same occupation  which r e l a t e d  to  
c h ild re n  below the  age o f 7 y e a rs . D isreg ard  o f the  age r e s t r i c t i o n  
con travened  th e  Day N u rse ries  O rdinance — hence the  a p p e l la n t  b e liev ed  
th a t  th e  cu re  f o r  i t  was to  seek  p lan n in g  p e rm issio n .
4
See s .2 2 ( ^ ) ( g ) .  F or d e f in i t io n  o f "developm ent" under the 
E n g lish  P lann ing  l e g i s l a t i o n  and r e la t e d  q u e s tio n s  of in te r p r e ta t io n ,  
s e e  P . McAuslan, Land, Law and P la n n in g , London, 1975» PP« 509 e t  s e q .
2 B efore th e  Town and Country P lann ing  T rib u n a l, Lusaka 
(u n re p o r te d ) . Dated 2 /10/1963 a t  p . 8 .
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The T rib u n a l, en q u irin g  in to  w hether th e re  was any n e c e s s i ty  
fo r  o b ta in in g  p lann ing  perm issio n , commented on th e  e f f e c t  of 
s . 22(4) d e f in in g  development* "No b u ild in g  o p e ra tio n s  were proposed 
h e re ; a t  most what th e  a p p e lla n t  was try in g  to  do was to  make a  
change in  th e  use o f S tand  34B by opening h er r e g is te r e d  n u rse ry  
th e re  to  c h ild re n  over the  age o f 7 y e a rs . In  our view t h i s  could  
n o t be reg ard ed  a s  a  "m a te r ia l"  change in  u se " . With t h i s  
in te r p r e ta t io n  th e  T rib u n a l held* "The a p p e l la n t  re q u ire d , 
a cc o rd in g ly , no p lan n in g  p e rm issio n , and h e r  a p p l ic a t io n  f o r  p lann ing  
perm ission  should  n o t have been e n te r ta in e d , b u t d ism issed  in  lim in e" .
In  L iebenberg v. The M unicipal C ouncil o f Luanshya,  ^ where the  
a p p e lla n t sought to  co n v ert a  d e r e l i c t  church in to  r e s id e n t i a l  u se , 
th e  T rib u n al found no d i f f i c u l t i e s  in  r u l in g  th a t  t h i s  was development 
a s  i t  in v o lv ed  m a te r ia l change o f th e  u se . Thus the  T rib u n a l s a id  on 
t h i s  poin t*  "The a p p e l l a n t 's  p ro p o sa ls  to  u se  the  w estern  p o r tio n  of 
th e  p lo t  f o r  r e s id e n t i a l  purposes (w hether in v o lv in g  the  d em o litio n  of 
th e  e x is t in g  church b u ild in g  and th e  B e ll Tower o r no t) do c o n s t i tu te  
"development" and a s  such do re q u ire  p lann ing  p e rm iss io n . I t  would be 
a  s ig n i f ic a n t  and m a te r ia l  change o f u se " .
I t  ap p ears  bo th  from the  p ro v is io n s  o f th e  Act and th e  T r ib u n a l 's  
v e rd ic ts  in  th e  two case s  th a t  developm ent in v o lv es  p h y s ic a l
* Appeal No. TPT/06/ 7 /6  (unreported). Dated 2 i/8 / l9 7 2  a t p.
25 .
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constructions on land or material change of use of the same. All 
that need be said in this regard is that what constitutes 
development is a question of fact to be ascertained in each case.
Some activities, such as permanent constructions, are too obvious to 
be disputed. Material change of user on the other hand will be 
determined mainly by the degree of change. *
As permission is required of the planning authority by an 
individual before he can undertake either 'development' or 'sub­
division' it is convenient here to define 'sub-division'. Sub­
division is defined as "the division of any holding of land into two or 
more parts, whether the sub-division is effected for purposes of
conveyance, transfer, partition, sale, gift, lease, mortgage or any
2
other purpose . . .". This it must be noted has been one of the
provisions used in regulating development of agricultural lands.
Had the Town and Country Planning Act been the only legislation
regulating the use of agricultural lands, the limitation would have
been obvious. Control of agricultural lands under the Act could only
have been effected when sub-division was in issue; and even then,
this would have been so only with regard to areas affected by the town
and country planning legislation. Quite besides this control of sub-
3
division generally, the Agricultural Lands Act is exclusively 
concerned with the beneficial use and occupation of agricultural holdings.
* Cf., Birmingham Corporation v. M.H.L.G. ^*1963 7  3 A 11.E.R.669. 
2 See s . 2 2 (3 ) .
^ Cap. 292, Revised Laws.
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No d e a lin g s  in  lan d  to  which t h i s  Act a p p lie s  can tak e  p lace  w ith o u t 
th e  w r i t te n  consen t o f th e  P re s id e n t, which i s  p ro cessed  th rough th e  
A g r ic u l tu ra l  Lands Board, the  i n s t i t u t i o n  a ss ig n e d  w ith  th e  ta s k  of 
su p e rv is in g  good e s ta te  management.
In  Kenya to o  a lth o u g h  th e  p lan n in g  l e g i s l a t i o n  s im i la r ly
1
c o n tro ls  su b -d iv is io n  o f lan d  g e n e ra lly , any d e a lin g s  in
a g r i c u l tu r a l  lan d s  in c lu d in g  su b -d iv is io n  in v o lv in g  more th an  tw enty
2a c re s  a re  e x c lu s iv e ly  re g u la te d  by th e  Land C on tro l A ct. The theme
o f t h i s  A ct i s  to  a ssu re  th e  economic use o f a g r ic u l tu r a l  la n d s  which
q u ite  r e c e n t ly  was em phasised in  th e  High C ourt case o f In  th e  M atter
3
of Consent under the  Land C on tro l A c t. ^ In  t h i s  case  i t  was h e ld  
t h a t  the  co n sen t o f the  Land C on tro l Board could  no t be d isp en sed  w ith  
in  the  s a le  o f th e  a g r i c u l tu r a l  lan d  in  q u e s tio n . The f a c t s  o f the 
case  invo lved  a  le a se  o f a g r i c u l tu r a l  lan d  which a f t e r  ex ecu tio n  
re c e iv e d  co n sen t o f th e  a p p ro p r ia te  c o n tro l board . T his le a s e  
co n ta in ed  an o p tio n  to  purchase th e  whole i n t e r e s t  of the  le s s o r  in  the  
la n d . The b o a rd 's  l e t t e r  o f consent made a ls o  re fe re n c e  to  th e  o p tio n  
to  renew th e  le a s e  f o r  a  f u r th e r  term . Subsequently  the  le s s e e  
e x e rc ise d  bo th  h is  o p tio n s  o f renew al and purchase of th e  le a s e .  
S a t i s f i e d  th a t  th e  o r ig in a l  le a s e  had been g ran ted  th e  necessa ry  co nsen t, 
a p p l ic a t io n  was p re se n te d  to  th e  R e g is tr a r  of T i t l e s  to  have th e  
subsequen t t r a n s a c t io n s  r e g is te r e d .  The R e g is tr a r  re fu se d
* See s s .3 ( a ) ( l )  and 10, Land P lan n in g  A ct, cap. 303, Laws of 
Kenya (1970 e d . ) .
2
See s . 6, cap . 302, Laws o f Kenya (1968 e d . ) .
 ^ Misc. Cause No. 52 of 1971, reported in  ^"l971_7 K.H.D.
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r e g i s t r a t i o n  because he f e l t  t h a t  a s  t h i s  was a g r i c u l tu r a l  lan d  th e
tra n s a c t io n s  re q u ire d  th e  consen t of th e  Land C on tro l Board.
Upholding th e  R e g i s t r a r ’s  r e f u s a l ,  the  C ourt em phasised th a t  f o r  
pu rposes o f m ain ta in ing  s ta n d a rd s  of good husbandry and en su rin g
economic developm ent of a g r i c u l tu r a l  lan d  s p e c i f ic  co n sen t was
re q u ire d  by law f o r  a  subsequent t r a n s a c t io n  such a s  th e  s a le .
The e f f e c t  o f the  r e c e n t  Land (Conversion of T i t l e s )  Act has
been to  in c re a se  c o n tro l o f a g r ic u l tu r a l  h o ld in g s . Under t h i s  A ct,
th e  M in is te r  re sp o n s ib le  i s  empowered to  p re s c r ib e  th e  maximum a re a
of a g r i c u l tu r a l  la n d  which may be h e ld  by any person  a t  any one tim e
1
fo r  any s p e c if ie d  purpose. One of th e  prim ary  o b je c t iv e s  of the
form er A g r ic u l tu ra l  Lands O rdinance, which a s  we have seen  was to
make p ro v is io n  f o r  co n v ertin g  a g r ic u l tu r a l  le a s e s  to  f re e h o ld  ten u re
2through th e  l e s s e e 's  o p tio n  to  pu rchase , i s  now o b so le te .
(ii) Preparation of development plan
A p lan n in g  a u th o r i ty  having  been d e leg a te d  the  s ta tu to r y  
fu n c tio n s  has th e  r e s p o n s ib i l i ty  of p re p a rin g  a  developm ent p la n  f o r  
the  a re a  in  q u e s tio n  re v is a b le  every  f iv e  y e a rs . The p la n  could  
however be m odified  o r revoked e a r l i e r  th an  th e  f iv e  y ear p e rio d  o f 
review  i f  th e  p lann ing  a u th o r i ty  subm its to  the  M in is te r  re sp o n s ib le  
a s  grounds of j u s t i f i c a t i o n  any o f the  fo llow ing*
1 See s . 1 7 (1 ).
2
See Chapter 5 , V » 3 Z . 7 . } supra.
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(a ) th a t  th e re  a re  p r a c t i c a l  d i f f i c u l t i e s  in  ex ecu tin g  the  
approved developm ent p la n ;
(b) th a t  new c ircum stances have s in ce  superseded  th e  o r ig in a l  
approved developm ent p la n ; and
(c ) t h a t  th e re  have been minor e r ro r s  o r om issions in  th e  
i n i t i a l  p la n . *
In  the  p re p a ra t io n  o r m o d ifica tio n  o f the  developm ent p lan
th e re  i s  however p ro v is io n  f o r  o b je c tio n  on th e  p a r t  o f any
in te r e s te d  p a r ty . In  de term in ing  th e  m a tte r , th e  M in is te r  can
2i n i t i a t e  a  p u b lic  in q u iry . T his procedure was in  f a c t  adopted In
the Matter of Public Inquiry into the objections to Modification No. 8
3
to  th e  Kitwe Development P la n . In  t h i s  in q u iry , th e  M unicipal 
C ouncil of Kitwe, th e  p lann ing  a u th o r i ty  o f the  a re a , w ished to  r e ­
zone th e  lan d , th e  s u b je c t o f in q u iry  from i t s  use zone under the  
P lan  (Car Park) to  lan d  f o r  "G eneral B usiness p u rp o ses" . The argum ent 
f o r  re -zo n in g  was p r im a r i ly  based on commercial need f o r  th e  scheme in  
th e  g e n e ra l i n t e r e s t s  of th e  p u b lic . The la n d  in  q u e s tio n  was the  
p ro p e rty  of the  p lan n in g  a u th o r i ty  in  i t s  c a p a c ity  a s  a  lo c a l  a u th o r i ty .  
The o b je c tio n  to  th e  proposed m o d if ica tio n  p r im a r i ly  h inged on th e  
la c k  of need a s  th e re  was s u f f i c i e n t  commercial lan d  under th e  P la n .
The ra te p a y e rs  amongst many o th e rs , added t h i s  o th e r  re a so n  — th a t  
" th e  Local A u th o rity  i s  u s in g  i t s  powers a s  P lann ing  A u th o rity  to  g ive
1 See s . 1 8 (2 ).
^ See s s .1 5  & 49.
^ Before J .  D are, h e ld  a t  Ndola (u n re p o rte d ) . Dated 3 0 / l l / l9 6 4 .
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u n to  i t s e l f  a s  a  landowner c a p i t a l  a p p re c ia tio n  consequent upon rezo­
ning" . The in q u iry  however ig n o red  t h i s  f a c t  a s  n o t be ing  a  
p lan n in g  c o n s id e ra tio n .
In  i t s  recommendation th e  in q u iry  however r e je c te d ,  i n t e r
a l i a , th e  proposed m o d if ica tio n  on th e  fo llo w in g  grounds, namely
th a t*
(a) no s u f f i c i e n t  c ircum stances had a r i s e n  to  j u s t i f y  a l t e r ­
a t io n  o f th e  approved developm ent p la n ;
(b) th e re  was l i t t l e  demand f o r  f u r th e r  shops and o f f ic e s  in  
th e  town; and
(c ) th e re  was ample scope f o r  "g en e ra l b u sin ess"  developm ent
on la n d  a lre a d y  zoned f o r  th a t  purpose.
T his recommendation was accep ted  by the  M in is te r * and th u s  
th e  proposed m o d if ic a tio n  was never e f fe c te d .  N otw ithstand ing  th e  
degree o f m in is te r ia l  d is c r e t io n  invo lved  i n  th e  working of t h i s  
m achinery, th e  advantage i s  s e l f - e v id e n t .  The v a rio u s  i n t e r e s t  
groups can a tte m p t to  secu re  th e  p ro te c t io n  o f t h e i r  la n d  r i g h t s  by 
ch a llen g in g  th e  soundness o f th e  p lann ing  scheme.
An o rd e r f o r  p re p a ra t io n  o f a  development p la n  having been made 
o r such p la n  having  been approved in  th e  a re a s  a f f e c te d ,  " . . .  
pe rm issio n  s h a l l  be re q u ire d  . . . f o r  any developm ent o r  s u b -d iv is io n  
o f la n d  th a t  i s  c a r r ie d  o u t ia f te r  the  ap p o in ted  day". The ap p o in ted  
day i s  16th November, 1962. P erm ission  i s  a ls o  n ecessa ry  fo r  a re a s
1
See L.V. M itch e ll to  Town C lerk , M unicipal C ouncil of Kitwe 
(u n d a te d ).
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w ith in  a  tw enty  m ile ra d iu s  from those a f f e c te d  by th e  p lan  and
2in  such a re a s  s p e c i f ie d  by th e  M in is te r  by s ta tu to r y  n o tic e .
A developm ent p lan  does n o t, however, b ind  th e  S ta te  excep t
3
w ith  re g a rd  to  R eserves, T ru s t Land and Mine Townships. In  any
a re a s  o th e r  th an  th o se  above m entioned, which a re  s u b je c t  to
developm ent p la n s , " th e  R epublic  s h a l l  n o t c a r ry  o u t any development
o r s u b -d iv is io n  of lan d  w ithou t p r io r  c o n s u lta t io n  w ith  th e  p lan n in g
4a u th o r i ty  o f th e  a re a " . In  th e  ev en t o f d isagreem ent th e  m a tte r 
s h a l l  be r e f e r r e d  to  th e  T rib u n a l, whose f in d in g s  and co n clu sio n s  a re
<5
n o t b ind ing  on th e  M in is te r  re sp o n s ib le  who i n i t i a t e d  the  re fe re n c e . ^
 ^ C f .,  G rey ling  v . Southern P lann ing  A u th o r ity . B efore the  
Town and Country P lann ing  T rib u n a l, Lusaka (u n re p o r te d ) . D ated 
1/6/1964.
2 See s . 22(1) & (2 ) .
^ See s s .3 ( l )  & 48 .
^ See s . 4 ( l ) .
 ^ See s s .4 ( 2 ) - ( 8 ) .  F or re fe re n c e  of such m a tte rs  to  the  
T rib u n al, see  Re The C ity  Council o f Lusaka,v . The D ire c to r  of 
P u b lic  Works, Appeal No. TPT/06/7/1/4  (u n re p o rte d ) . Dated 2 2 /2 /
1965? and Re The C ity  C ouncil of Lusaka v. The D ire c to r  o f P u b lic  
Works, Appeal No. TPT/06/ 7/ 1/8  (u n re p o r te d ) . D ated 31/3 /1966 .
The recommendations o f th e  T rib u n al were in  bo th  cases  accep ted  by 
th e  M in is te r . See L.V. M itc h e ll to  S e c re ta ry , C ity  o f Lusaka 
P lann ing  A u th o rity  o f 8 /3 /1 9 6 5 > TPH/03/ 5/ l i  and Commissioner of 
Town & Country P lann ing  to  S e c re ta ry , Town & Country P lann ing  
T ribunal o f 25 /6 /1966, TTH/03/ 5 /8  r e s p e c t iv e ly .  From th e  
accep tance  o f th e se  co n c lu s io n s , i t  would appear t h a t  th e  S ta te  i s  
l ik e ly  to  a cc e p t recommendations on m a tte rs  of te c h n ic a l  p ro f ic ie n c y .
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(iii) Enforcement procedure
(a) Control of development 
In processing a planning permission application " . . .  the 
Minister or planning authority may grant permission either un­
conditionally or subject to such conditions as he thinks fit, or may 
refuse permission, and in dealing with any such application, the 
Minister or said planning authority shall have regard to the provisions 
of the development plan or approved development plan, if any, so far 
as material thereto, and to any other material considerations . . ^
In so far as the land developer may be adversely affected by decisions
of planning authorities, he has recourse to the Tribunal which as
2
constituted under the Act has review powers. Appeal against 
decisions of this Tribunal lies to the High Court.
Two relevant criteria in determining a planning permission
application emerge from the above provision. These are the material
provisions of a development plan, where there is one, and any other
material considerations. In an illustrative case of Total Oil
Products (Rhodesia) (Pvt.) Ltd. v. Municipal Council of Livingstone
the Tribunal had occasion to elucidate on the relevant criteria for
planning consideration. In this case the appellant wished to build in
which
stages a petrol filling station and a block of flats on their site/was
1 See s.25(l).
2
See Part II of the Act particularly s.11.
 ^ Appeal No. TPT/06/ 7/ 5/ l  (unreported). Dated 3 /3 /1964 .
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subject to the provisions of the Livingstone Approved Development 
Plan (hereinafter referred to as the Plan). Under this Plan the site 
in issue was zoned for residential use which meant that planning 
permission was only necessary with regard to the petrol station. 
Planning permission from the respondent planning authority which was 
also the local authority for the area was refused. The said 
permission was refused, inter alia, on the ground* "That the Council 
require the proposed development to be carried out concurrently and 
not by stages". Giving meaning to this ground, the Tribunal observed* 
" . . .  the respondent Council were not rejecting the appellant 
Company's applications because of objections to the actual develop­
ment which was proposed, but rather to the manner, and in particular 
to the sequence and timing, of the implementation of that develop­
ment . . .". ^
The Tribunal then addressed itself to the issue "Whether the 
rejection of the appellant Company's application was founded on proper 
planning considerations and intra vires the respondent Council". The 
Tribunal in answering the question relied on Lord Denning's test laid 
down in Pyx Granite Co. v. Ministry of Housing in which it was stated 
that for conditions attached to a planning permission to be valid
". . . those conditions . . . must fairly and reasonably relate to the
2 3
permitted development . . .". On this rationale the Tribunal held*
* At p . 9.
2 £ l 9 5 & J  1 All.E.R.625 at p. 633. 
^ At pp. 21-22,
The c o n d itio n  which th e  responden t C ouncil a re  
seek ing  to  impose here  has th e  e f f e c t  of making 
p lann ing  p e rm issio n  c o n tin g e n t upon th e  due 
execu tio n  of what i s  r e a l l y  a  c o l l a t e r a l  p r o je c t  
which does n o t i t s e l f  r e q u ire  any p e rm issio n  f o r  
i t s  im plem entation . I t  seems to  u s  th a t  th e  
responden t C ouncil a re  a ttem p tin g  to  u se  t h e i r  
powers f o r  an u l t e r i o r  o b je c t — namely to  ensu re  
t h a t  f l a t s  a re  e re c te d  and soon e re c te d  on p a r t  
o f t h i s  s i t e  — and t h i s  i s  n o t, in  our view, a  
le g it im a te  e x e rc ise  of t h e i r  powers o r d is c r e t io n .
In  f in d in g  no p lan n in g  o b je c tio n  to  the  g ra n t  o f pe rm issio n ,
th e  T rib u n al r e je c te d ,  i n t e r  a l i a , th e  o b je c to r 's  argum ent t h a t  he
was l ik e ly  to  s u f f e r  from com p etitio n  o f an o th er f i l l i n g  s ta t io n
s i t e d  d i r e c t ly  o p p o s ite . "The in c id en ce  o f co m p etitio n  a r i s in g  from
t h i s  arrangem en t" , the  T rib u n a l s a id ,  " i s  n o t a  m atte r which the
1
p lan n in g  a u th o r i ty  should  tak e  in to  c o n s id e ra t io n " .
The T rib u n a l en u n cia ted  the  fo llo w in g  p r in c ip le s  — namely
th a t  i
(a ) when c o n d itio n s  a re  a tta c h e d  to  a  p lann ing  p e rm issio n , they  
must r e l a t e  to  p e rm itte d  developm ent; and
(b) only p lan n in g  c o n s id e ra tio n s  shou ld  be tak en  in to  account 
in  p ro ce ss in g  a p p l ic a t io n s  fo r  p lan n in g  p e rm iss io n s .
P lann ing  c o n s id e ra tio n s  a s  being  a  r e le v a n t  c r i t e r io n  was
2a g a in  th e  s u b je c t  o f comment in  B a ll  v . W estern P lann ing  A u th o r ity .
* At p . 26.
2 1966, Z .R .I . (T .C .P .T .) .
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In this case the appellant's farm fell in an area to which an 
order had been made that a development plan be prepared. The 
appellant applied for development permission to establish a bar on 
the premises. This was rejected, inter alia, on the ground that the 
establishment of a bar is prejudicial to the amenities of an area 
rural in character. On appeal the municipal council entered the 
proceedings as an objector opposing planning permission. The 
objection was that the appellant's bar facilities would prejudice 
the council's own institutions of similar character to be built 
within its boundaries in accordance with government policy.
On the evidence before it the Tribunal found no danger to
the amenities of the area. On competition, relying on a ministerial
view in England that it was not the function of the planning authority
to safeguard established businesses from commercial competition,  ^the
Tribunal ruled that such an interest " —  would not be a proper
planning consideration to take into account in deciding whether or
2
not to grant planning permission". In the subsequent case of Patel
3
v. Livingstone Municipal Council, where objections from existing bar 
owners and operators submitted to the respondent opposed appellant's
1 J.P.L. 195^, p. 386.
2 At p. 5.
 ^ Appeal No. TPT/06/ 7/ 5 /2  (unreported). Dated 26/6/1968 a t
p . 2 .
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original application for planning permission on the ground that there 
was no need, the Tribunal commented* "Need or lack of need is 
irrelevant to our considerations".
On what is meant by "material considerations" in the
p ro v is io n  o f th e  A ct, the  T rib u n a l in  G re y lin g 's  case  ^ conceded
that the words were not capable of any specific definition as
" . . .  their interpretation must largely be a matter of common
sense . . .". Citing one such instance, the Tribunal said:
". . .It would be common sense to inquire whether the proposed
development involves a material change of use . . .". In this
case the issue was whether establishment of a beer hall on
agricultural laud was not offensive to the amenity of the area? The
planning authority decided that it was —  hence the rejection of
development permission. Interpreting the term, the Tribunal expressed
t a c i t  agreem ent w ith  th e  E n g lish  case o f Re E l l i s  & R u slip  —
Northwood U.D.C. where Scrutton, L.J., said* "It appears to mean
2
pleasant circumstances, features, advantages".
In upholding the appellant's appeal, the Tribunal relied on an
English ministerial decision which emphasised the need "to preserve
the rural character of the area" and "to prevent the increase of the
3
scattered development extending . . ." . In this respect the Tribunal 
* At p. 8.
2£ 9 2 0 7  i  K.B. a t  p . 3?0 .
3
See H eap 's E ncyclopedia of P lann ing  Law and P r a c t i c e , 
second s e r ie s  — Vol. 1 a t  p . 5198, p a ra . 5-^00•
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 ^ again
ruled that there was no such violation. Amenity was/in issue in
p
Malin v . The Municipal Council of Ndola & Kelway (objector). The 
question for the determination of the Tribunal in this case was 
whether a day nursery school could suitably be established in a 
residential area. Upholding the objection and dismissing the 
appeal, the Tribunal ruledi "The area in which the premises axe 
situate, being one zoned under the Ndola Approved Development Plan 
for Detached houses, is one which can be reasonably regarded as a good 
class residential area, and anyone building a dwelling house on a plot 
in that axea might reasonably expect the privacy and quiet of such an 
area". The Tribunal added that this conclusion was justified because 
"The establishment of a Day Nursery School on the premises . . . 
must inevitably cause nuisance and annoyance to adjoining occupiers, 
particularly the Objector . . .".
3
The latest decision in Liebenberg*s case ^ already referred to is 
also illustrative on the question of amenity. In this case planning 
permission for the conversion of a derelict and unused church into a 
dwelling house was refused. The respondent council which was also the 
planning authority argued that the whole axea in which the church was 
situate is characterised by reverence and solemnity as places of public 
worship with some residential buildings ancillary thereto; and that to 
permit the alteration of the permitted use to residential purposes would 
alter the planning characteristics.
1
C f ., Sichone v. The Southern  P lann ing  A u th o r ity , Appeal No. 
TPT/0 6 /7 / l 6 / l  (u n re p o r te d ) . Dated 25/ 5/19687
2 1965 Z.R. 162 (T .C .P .T .) .
3
See p . 485, supra.
The Tribunal expressed this acceptance* "We accept that
the question of 'amenity' is a material consideration, we accept
that reference must be made to the Plan and that declared policies
of the Planning Authority are material considerations". * After
reciting English ministerial decisions, however, indicating some
exceptional cases to preservation of the countryside amenity where
the grant of permission is of more value than retention of the
2
derelict condition of the building, the Tribunal ruled that the 
application for conversion in the instant case ought not to have 
been rejected.
The Tribunal's reliance on English ministerial and planning
3
directives will be dealt with subsequently.
(b) Enforcement of planning control
The Act provides the machinery for the enforcement of the 
planned use of land. Provisions for enforcement relate to two types 
of situations —  namely* (l) where authorised or permitted use of 
land is being disregarded and (2) where such authorised or permitted 
use is sought to be varied or modified. Either situation is taken 
care of under the Act by procedure involving the service of an 
"enforcement notice".
S.3l(i) governs the first situation and s.31(2) the latter.*
S .3 l ( l )  a s  m a te r ia l ly  r e le v a n t  provides*
* At. p. 21.
2
See Heap's Encyclopedia of Planning Law and Practice, 




If it appears to the Minister or planning 
authority . . . that any development or sub­
division of land has been carried out . . . 
without the grant of permission required . . . 
or that any conditions subject to which such 
permission was granted . . . have not been 
complied with, then the Minister or planning 
authority may, within four years of such develop' 
ment being carried out, or, in the case of non- 
compliance with a condition, within four years 
after the date of the alleged failure to comply 
with it, if he considers it expedient so to do 
having regard to the provisions of the . . . 
development plan, if any, and to any other 
material considerations, serve on the owner and 
occupier of the land . . .  an enforcement 
notice . . .
An enforcement notice so served shall specify the alleged
breach and may require that certain steps be taken within a certain
period to remedy the breach; and for the aforesaid purpose the
notice "may . . . require the demolition or alteration of any
building or works, the discontinuance of any use of land or the
carrying out on land of any building or other operations". * The
notice takes effect at the expiration of such specified period not
2
being less than twenty eight days after the service thereof.
3
In Bendela v. Northern Planning Authority the technical 
irregularity in the computation of time, which in this case was less 
than the minimum required, rendered the notice invalid. This being 
not the first such case before the Tribunal prompted it to advise the 
planning authorities to "relate the period of the notice to the 
individual facts of the case and only to utilise the minimum period
* See s . 3 1 (3 ) .
2 See s .3 l ( * 0 .
^ Appeal No. TPT/06/ 7/ 12/ l  (u n re p o rte d ) . Dated 2 l /8 / l9 7 2 . C f .,  
Kabwe T ran sp o rt Co. L td . v . The M unicipal C ouncil of Kabwe. Appeal 
No. TPT/0 6 /7 /2 /2  (unreportedT ! Dated 30/5 /1972 .
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where the  m atte r i s  one o f co n sid e rab le  urgency".  ^ In  th i s  
p a r t i c u la r  case no such urgency was ever a p p a ren t. The motive f o r  
such ab ru p t in ten d ed  enforcem ent was n o t ap p a ren t e i t h e r .  O ther 
cases  however su g g es t th a t  th e  procedure i s  m isconceived and has on 
occasion  been r e s o r te d  to  f o r  purposes of punishm ent.
2Kashunda v. The C ity  C ouncil of Lusaka i s  a  case in  p o in t .
The a p p e lla n t in  t h i s  case  ra n  in to  d i f f i c u l t i e s  w ith  th e  resp onden t 
in  i t s  c ap ac ity  a s  lo c a l  a u th o r i ty  over th e  la c k  of b u ild in g  
perm ission  under th e  P u b lic  H ealth  (B u ild in g ) R eg u la tio n s . A fte r  
re c e iv in g  rem inders a s  to  th e  need f o r  such p e rm issio n , the  a p p e lla n t  
subm itted  an a p p lic a t io n  in  t h i s  re g a rd  which was r e je c te d .
S ubsequently  the  a p p e lla n t  subm itted  an a p p l ic a t io n  f o r  p lann ing  
perm issio n  to  the responden t in  i t s  c a p a c ity  a s  p lan n in g  a u th o r i ty ,  
and t h i s  too was re fu se d . There was co n s id e rab le  d e lay  in  the  
p ro c e ss in g  of both a p p l ic a t io n s  f o r  which th e re  was no ap p aren t 
e x p lan a tio n . The a p p e lla n t was then  a t  a  much l a t e r  s tag e  se rv ed  w ith  
n o tic e  under the  P u b lic  H ealth  (B u ild ing) R egu la tions to  dem olish and 
remove the b u ild in g s  w ith in  28 days. While th i s  n o tic e  was being  
challen g ed  by proceed ings in  th e  High C ourt, the a p p e l la n t  was 
subsequen tly  served  w ith  an enforcem ent n o tic e  by th e  resp onden t in  i t s  
c a p a c ity  a s  p lann ing  a u th o r i ty .  The enforcem ent n o tic e  r e l a t e d  to  a l l  
b u ild in g s  under c o n s tru c tio n  a lth o u g h  p lann ing  o b je c tio n  was only  w ith  
reg a rd  to  some b u ild in g s .
1 At p . 10.
2 B efore the  Town & Country P lanning  T rib u n a l, Lusaka 
(u n rep o rted ). Dated 5 / l i / l 9 7 1 .
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On appeal against this enforcement notice, the Tribunal 
found that there was no development permission but observed with 
alarm that the enforcement notice could be issued in the following 
year while the planning authority was aware that the appellant 
continued with constructions at great expense. The Tribunal quite 
expressly deprecated the punitive use to which the procedure was 
being put. The Tribunal emphasised that ". . . if a Planning 
Authority intends to utilise its powers to prevent unlawful or 
undesirable development, these powers should be used as a prophy­
lactic measure at an earlier stage rather than as a punitive measure 
at a later stage . . .". *
As to the entirety of the buildings affected, the Tribunal
noted; ". . .we find it difficult to understand why there was
refusal of development permission and an Enforcement Notice for
all structures . . .  If the Respondent really has no planning
objection to the two verandahs, it would seem to us unnecessary
/and? punitive to destroy them and then giving planning permission
2
for their re-erection . . .". As for refusal of planning 
permission, the Tribunal was limited by the nature of the appeal 
which related to the enforcement notice alone. Appellant's appeal 
against refusal of grant of planning permission was yet to be lodged.
1 At p . 11.
 ^ At pp. 11-12.
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1
In  the  r e c e n t  case of P h i r l  v . The C ity  C ouncil of Lusaka 
th e  abuse o f th e  enforcem ent procedure was ag a in  condemned. On the  
p ro p e r use  o f th e  p rocedure , th e  T rib u n al said* " .  . . a n  
Enforcem ent N otice need n o t n e c e s s a r i ly  re q u ire  d em o litio n  of 
b u ild in g s . I t  may be co n fined  to  the  d isco n tin u an ce  o f use in  
cases  where th e  b u ild in g s  could  be reaso n ab ly  u t i l i s e d  fo r  some o th e r  
use  which would n o t be o b je c tio n a b le  to  th e  P lanning  A u th o r ity " . 
U n fo rtu n a te ly  th e  T r ib u n a l 's  d isap p ro v a l o f misuse and su g g es tio n s  
to  use th e  p rocedure  p re v e n tiv e ly  appear no more th an  recom m endations.
In  th e  second type o f s i tu a t io n  where an enforcem ent n o tic e  may 
be is su e d  s . 31(2) a s  m a te r ia l ly  r e le v a n t  p ro v id es :
I f  i t  ap p ea rs  to  th e  M in is te r or p lan n in g  a u th o r i ty
•  •  i
t h a t  —
(a) any use o f lan d  should  be d isco n tin u ed  o r 
th a t  any c o n d itio n s  should  be imposed on 
th e  con tinuance th e re o f ;  o r
(b) t h a t  any b u ild in g s  o r works should  be 
a l t e r e d  or removed;
th en  th e  M in is te r  o r p lan n in g  a u th o r i ty  may by 
an enforcem ent n o tic e  se rv ed  on the  owner and 
o ccu p ie r re q u ire  th e  d isco n tin u an ce  o f th a t  u se , 
o r impose such c o n d itio n s  a s  may be s p e c if ie d  in  
th a t  n o tic e  on the  continuance th e re o f  o r re q u ire  
such s te p s  a s  may be s p e c if ie d  to  be taken  f o r  the 
a l t e r a t i o n  o r rem oval of th e  b u ild in g  or works, a s  
the  case may be.
Since such a  p lan n in g  d e c is io n  might invo lve  an in te r fe re n c e  
w ith  what h i th e r to  may have been a  p e rm itte d  u se  o f the  lan d , th e  
perso n  d is tu rb e d  i s  e n t i t l e d  to  claim  com pensation from the  a u th o r i ty
 ^ Appeal No. T P T /0 6 /? /l / l9  (u n re p o rte d ) . Dated 19 & 20/2/ 
1973 a t  p . 16 .
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a t  whose in s ta n c e  th e  n o tic e  i s  se rv ed .
(c) Compensation
A c la im an t f o r  com pensation need only show th a t  he "has 
s u f fe re d  damage in  consequence o f th e  o rd e r by th e  d e p re c ia tio n  of 
any i n t e r e s t  i n  th e  lan d  . . . On such p ro o f th e  a u th o r i ty
re sp o n s ib le  i s  o b lig ed  to  "pay to  t h a t  person  com pensation in  r e s p e c t
i  2of that damage". In Khumalo v. The Southern Planning Authority
compensation f o r  in ten d ed  d em o litio n  o f a p p e l l a n t 's  b u ild in g  under an
enforcem ent n o tic e  and lo s s  o f b u s in e ss  r e s u l t in g  therefrom  was
r e je c te d  because the  case  d id  n o t f a l l  w ith in  th e  p ro v is io n  f o r
com pensation. In  t h i s  case  th e  T rib u n a l found t h a t  th e  n o tic e  was
la w fu lly  is su e d  a s  th e  a p p e lla n t  in a d v e r te n t ly  d id  n o t o b ta in
p lann ing  p erm issio n  in  a  use  zone re se rv e d  f o r  an e n t i r e ly  d i f f e r e n t
p u rp o se .
3
In  th e  Kabwe T ran sp o rt Co. , case  th e  T rib u n a l exp ressed  th e  
view " th a t  s e c t io n  31(2) i s  a  much w ider s e c tio n  and i s  a v a i la b le  to  
a  P lann ing  A u th o rity  to  u se  in  p ro p er c ircum stances w hether th e  then  
p re s e n t use o f th e  lan d  i s  a  p e rm itte d  use o r n o t" . In  t h i s  same case 
th e  T ribunal had o ccasion  to  comment on how s . 31(2) could 
a p p ro p r ia te ly  be u sed . The a p p e lla n t  in  the  in s t a n t  case was owner 
and in  occupation  o f two a d jo in in g  p lo t s  one of which had th e  
a u th o r is e d  use o f an  a c t iv e  t r a n s p o r t  yard . The o th e r  p lo t  was
1 See s . 3 5 (2 ) .
2 Before th e  Town & Country P lan n in g  T rib u n a l, Lusaka 
(u n rep o rted ). D ated 19 & 2 0 /i0 / l9 7 1 .
 ^ At p . 20.
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apparently not authorised to the same extent although the two 
were being used in conjunction for the same purpose. The 
respondent planning authority issued an enforcement notice against 
continued use of one of the premises for the purpose not so 
authorised.
Although holding the notice procedurally invalid, the Tribunal 
saw in this enforcement procedure transference of the nuisance from 
one plot to the other. Expressing its impressions and recommending 
on how best the nuisance could have been abated within the provisions 
of that enforcement notice, the Tribunal said: "If the Council had
chosen to use its powers to compel the discontinuance of the use of 
both properties together and had been prepared to face up to the 
possible claim for compensation in respect of Plot 211 (the one for 
which the present use was authorised) we are of the opinion that the 
Council would have been acting properly, reasonably and in 
accordance with good Town Planning principles. To attempt to prevent 
Plot 210 alone being used for this purpose must inevitably increase 
the nuisance value . . . because the whole of the operations would then 
have to be carried out on Plot 211 which is, in its present state, not 
large enough for the purpose . . .". ^
(iv) The efficacy of the town and country planning machinery
It will be apparent from this discussion that the town and 
country planning legislation has given rise to certain problems. The
1 At pp. 21-22.
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adequacy o f t h i s  machinery ap pears  to  hinge on the  s u i t a b i l i t y  o f 
t h i s  town and coun try  p lan n in g  l e g i s l a t i o n  in  a  developing  co u n try . 
I t  i s  here w orth no tin g  th a t  th e  E a s t A frican  p lan n in g  l e g i s l a t i o n  
i s  r e l a t i v e ly  s im ila r  in  o b je c t iv e s  and im plem entation  to  the  
Zambian l e g i s l a t i o n .  The Zambian A ct i s  c le a r ly  tra c e a b le  to  th e  
19^7 E n g lish  co rrespond ing  Act — hence th e  r e l ia n c e  by the  T rib u n a l 
on E n g lish  d e c is io n s . The E n g lish  p lan n in g  m achinery has no doubt 
a  w ealth  o f ex p erien ce , b u t in  th e  f i r s t  p lace  i t  has g iven  r i s e  to  
many problem s in  England and secondly  i t  a p p lie s  th e re  to  very  
d i f f e r e n t  s ta g e s  o f developm ent.
I t  i s  in  t h i s  re g a rd  g r a t i f y in g  to  note t h a t  the  T ribunal
a c c e p ts  th a t  lo c a l  c o n d itio n s  a re  p r im a r i ly  r e le v a n t .  Thus on th e
va lue  o f E n g lish  p re c e d e n ts , th e  T rib u n a l in  L iebenberg ’s  c ase ,
amongst o th e rs , re v e a le d  i t s  d is p o s i t io n  in  the  words* "E ng lish
d e c is io n s  and p o lic y  s ta tem e n ts  a f f o r d  gu idance, b u t they  cannot be
2reg ard ed  a s  o f d i r e c t  a p p l ic a t io n  h e r e " . In  none o f the  cases  
pe ru sed  however has the  T rib u n al come o u t w ith  th e  con clu sio n  th a t  
lo c a l  co n d itio n s  d ic ta te  d e p a rtu re  from  E n g lish  p r a c t ic e .  I t  may 
w ell be th a t  th e  T rib u n a l has n o t y e t  d isco v ered  how to  ad ap t th e  
re g u la t io n s  to  lo c a l  c o n d itio n s , b u t th e re  i s  no doubt th a t  u n le s s  
t h i s  i s  done developm ent c o n tro l w i l l  no t succeed . The in s is te n c e
For Kenya, see  Land P lann ing  A ct, cap. 303. Laws o f Kenya 
(1970 e d .) ;  Uganda, see  Town and Country P lann ing  O rdinance, cap. 
105, Laws o f Uganda (1951 e d . ) ;  and Tanzania, see  Town and Country 
P lann ing  O rdinance, cap. 378, R evised Laws. For a  d isc u ss io n  o f 
th e  Uganda p lan n in g  l e g i s l a t i o n ,  see  G.W. Kanyeihamba, "Urban 
P lann ing  Law in  E a s t A fr ic a " , i n  P ro g re ss  in  P la n n in g , v o l. 2 , p a r t  
1, D. Diamond & J .B . McLoughlin ( e d .) ,  pp. 61 e t  seqT
2 At p . 33.
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by the Tribunal in accordance with English planning principles, 
that adequacy of facilities or the lack of them, and the protection 
of business interests are not relevant planning considerations 
cannot be allowed to go without criticism. Distribution of 
facilities evenly and the encouragement of the emerging and inexp­
erienced businessmen appear to be the obvious fiat upon which 
development will have to proceed. To ignore even distribution of 
facilities would create an imbalance between areas resulting in 
apparent social and economic disparities. To make the average 
inexperienced businessman amenable to the law of demand and supply 
appears to have in part invited government reaction in protecting 
these businessmen by reserving certain areas for Zambians.  ^ This 
may well have been viewed as an aid to generate business entre­
preneurship hitherto inhibited by the various cumbersome legal 
processes. Much as it might be said that competition prompts 
efficiency and this falls outside planning considerations, 
protection of Zambian business interests'has become government policy. 
Such a policy however repugnant to English planning considerations 
cannot be ignored.
It is here suggested that government policy in pertinent 
areas of planning ia as much a relevant planning consideration.
Hence it is as much the duty of the Tribunal to ascertain what that
See Towards Complete Independence (President Kaunda's 
speech to the UNIP National Council . . . .) op. cit., pp. 8 
et seq.
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government p o lic y  i s  and app ly  i t .  Thus in  B a l l 's  case  where th e  
lo c a l  a u th o r i ty  opposed p lan n in g  p erm issio n  on th e  b a s is  th a t  th e  
a p p e l l a n t 's  f a c i l i t i e s  would be p r e ju d ic ia l  to  the  lo c a l  a u th o r i t y 's  
san c tio n ed  by government p o l ic y ,  i t  i s  su g gested  t h a t  th e  T rib u n a l 
should  only have r e je c te d  t h i s  argument i f  th e re  were no such 
p o lic y  in  e x is te n c e .
U ltim a te ly  however th e  answer may w ell be in  r e a d ju s t in g  th e
in h e r i te d  le g a l  machinery to  s u i t  the  lo c a l  c ircu m stan ces . The town
and country  p lan n in g  re g u la to ry  p ro c e ss , a s  i t  i s  now, has re v e a le d
i t s  own l im i ta t io n s  in  i t s  complex o p e ra tio n . Nobody appears to  know
what fu n c tio n s  v a rio u s  a g en c ie s  have in  p lanned  developm ent. T his
was more a p tly  observed  in  K ashunda's case  * a lre a d y  r e fe r r e d  to .
The T rib u n al th e re  observed* ''As i s  o f te n  th e  case in  app ea ls
a g a in s t  a  P lann ing  A u th o rity  which i s  a ls o  a  Local A u th o rity , th e re
seems to  be in  th e  minds of the  p a r t i e s  co n s id e rab le  confusion  of the
d u t ie s  and r e s p o n s ib i l i t i e s  o f t h i s  a u th o r i ty  in  each of i t s  two 
2c a p a c i t ie s " .  Gases have a lre a d y  been c i t e d  where lo c a l  a u th o r i t i e s  
have am azingly been b a f f le d  in to  confusion  in  t h e i r  dual c a p a c ity .
To th ese  cases  may be added* Duel v . The C ity  Council o f
3
Lusaka. In  t h i s  case  on appeal a g a in s t  th e  re sp o n d e n t 's  r e f u s a l  to  
g ra n t s u b -d iv is io n  p e rm iss io n , i t  was d is c lo se d  in  evidence th a t  th e
 ^ See pp. 500-501, s u p ra .
^ At p . 7 .
^ Appeal No. TPT/06/ 7/ i / l l  (u n re p o rte d ) . Dated 3 0 / l / l9 6 7 .
508
Council as planning authority imposed some standard pre-conditions 
to such applications within the Lusaka Rural Development Plan.
One of such conditions was that the land should be abutting upon the 
present Lusaka City boundary. To this condition the Tribunal reacted 
quite appropriately* ”. . .  The condition is an unreasonable one.
The Lusaka City Council is charged as Planning Authority to deal with 
all applications for planning permission within the whole of the area 
of the Lusaka Rural Development Plan and it must at least give proper 
consideration to every such application on its merits, whether the 
land abuts on the city boundary or not. If it does not give such 
consideration, then obviously it is imposing a "development freeze” 
on the remainder of the area of the Lusaka Rural Development Plan and
i
this, in our view, would be wrong".
But even where a local authority is not a planning authority, 
the confusion often prompted by lack of liaison and communication 
between the related agencies is disturbing where this has been 
observed. Khumalo1s case is an illustration in point. The appellant 
had been allocated the plot in question by the local authority, which 
was not the planning authority, for the building of a tavern. The 
local authority did this in the obvious belief that they had 
authority to do so without reference to any other authority. This 
area was in fact zoned for industrial use under the Development Plan. 
The appellant having constructed the building with the local
* At p . 5.
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a u th o r i ty ’s  ap p ro v a l was su b seq u en tly  se rv ed  w ith  an enforcem ent
n o tic e  by th e  resp o n d en t p lan n in g  a u th o r i ty  r e q u ir in g  d em o litio n  of
the  s t r u c tu r e .  On ap p ea l a g a in s t  th e  n o t ic e ,  the  T rib u n a l w hile
o b lig e d  to  ap p ly  th e  law reco rd ed  i t s  sympathy — "We have g re a t
sympathy w ith  th e  a p p e l la n t .  We a re  s a t i s f i e d  t h a t  th roughout he
a c te d  in  good f a i t h  and in  ignorance o f th e  requ irem en ts  o f the
O rdinance, bu t i t  seems to  u s  t h a t  we have no a l te r n a t iv e  but to
1
a d m in is te r  the  Ordinance a s  i t  i s  . .
Acknowledging th e  p re v a i l in g  b reak  down in  communication, th e  
T rib u n a l p u t t h i s  on record* "There i s  a  c ry in g  need f o r  more 
l i a i s o n  and c o -o p e ra tio n  between Local A u th o r it ie s  and P lanning  
A u th o r it ie s  . . . o therw ise  th e  u n fo r tu n a te  s i tu a t io n  which has 
emerged in  t h i s  case  w il l  in e v i ta b ly  be re p e a te d  e lsew h ere" . P in ­
p o in tin g  th e  c o n tr ib u to ry  cause and e n te r in g  a  p le a  f o r  s im p lif ic a t io n  
o f the  l e g i s l a t i o n ,  th e  T rib u n a l added* "An acu te  sh o rtag e  o f man­
power in  both  P lann ing  A u th o r i t ie s  and L ocal A u th o r it ie s  i s  obv iously  
one c o n tr ib u to ry  f a c to r  to  th e  d i f f i c u l t i e s .  I f  t h a t  i s  l ik e ly  to  
co n tin u e , we can on ly  su g g es t th a t  s e r io u s  c o n s id e ra tio n  should  be
g iven  to  s im p lify in g  th e  Town P lanning  L e g is la t io n  in  so f a r  a s  i t
.. 2r e l a t e s  to  a re a s  o u ts id e  the  main towns in  th e  co u n try " .
T his case h ig h lig h te d  th e  g ra v ity  o f th e  s i tu a t io n  fo r  i t
 ^ At p. k ,
 ^ At p . 5 .
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re v e a le d  an o th er 500 p lo ts  in  the  same a re a  which had been developed 
w ithou t any developm ent p e rm iss io n . On t h i s  s i tu a t io n  th e  T rib u n al 
cautioned* " . . . I t  ap pears  th a t  th e se  b u ild in g s  would be in  
jeopardy  i f  Enforcem ent N o tices were is su e d . This obv iously  
re q u ire s  u rg en t a c t io n  by the  Respondent working in  c lo se  l i a i s o n  
w ith  th e  C ouncil". ^
Bendela* s  case  in  th e  fo llo w in g  y e a r was y e t  a n o th e r  which 
re v e a le d  n o t on ly  th e  la c k  of c o -o rd in a tio n  bu t a ls o  r i v a l r y  
between th e  lo c a l  a u th o r i ty  and th e  p lan n in g  a u th o r i ty .  The form er 
was a p p a re n tly  a s s e r t in g  exclusive power to  determ ine developm ent in  an 
a re a  (a  suburb) which belonged to  i t .  In  t h i s  c ase , l ik e  in  th e  
Khumalo case , th e  lo c a l  a u th o r i ty  made th e  lan d  g ra n t to  the  a p p e l la n t ,  
approving a t  th e  same tim e b u ild in g  c o n s tru c tio n s . The a p p e lla n t  q u ite  
inadveiten tly  was unaware o f th e  e x is te n c e  o f the  p lan n in g  a u th o r i ty ,  
l e t  a lo n e  the  need to  o b ta in  p lan n in g  p e rm iss io n . Subsequently  th e  
a p p e lla n t  was se rv ed  w ith  an enforcem ent n o tic e  by th e  p lann ing  
a u th o r i ty .  On ap p ea l a g a in s t  th e  n o tic e , th e  T rib u n a l came o u t w ith  
th i s  re v e la t io n !  "There ap p ears  to  be a  r e g r e t ta b le  la c k  of co­
o p e ra tio n  o r  communication between th e  P lann ing  A u th o rity  and th e  
Local A u th o rity  . . . th e  r e s u l t  . . . ap p ears  to  be t h a t  th e re  have 
been very  many in s ta n c e s  of u n a u th o rised  developm ent p e rm itte d  by the  
Local A u th o rity  w ith o u t any re fe re n c e  w hatsoever to  th e  P lann ing  
A u th o rity . I t  ap p ea rs  from  th e  evidence th a t  t h i s  may no t be co n fin ed
 ^ At p. 5*
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to  Mansa alone b u t to  o th e r  lo c a l  a u th o r i t i e s  in  th e  P rov inces 
which a re  s u b je c t  to  the  ju r i s d i c t i o n  o f N orthern  P lann ing  
A u th o rity " . 1
J u s t  a s  in  th e  Khumalo case the  T rib u n a l re p e a te d  i t s  p le a  f o r
s im p lif ic a t io n  o f l e g i s l a t i o n .  To the  la n d  developer th e se
a d m in is tra tiv e  flaw s  and th e  burden imposed by th e  p rocedures in
p ro cess in g  the  n ecessa ry  a p p lic a t io n s  must be severe  r e s t r a i n t s  in
land  u t i l i s a t i o n .  One m itig a tin g  f a c to r  however ought to  be b rough t
to  l i g h t  and th a t  i s ,  of th e  a p p lic a t io n s  e n te r ta in e d  f o r  p lann ing
p erm issions by th e  v a rio u s  p lan n in g  a u th o r i t i e s  the number d isapproved
2i s  very  sm all. The fo llo w in g  ta b le  shows t h i s ,  In  so f a r  a s  th e se  
f ig u r e s  might p ro v id e  an in d ic a t io n  o f the  tre n d  th a t  most a p p l ic a t io n s
P lann ing  P erm ission  A p p lica tio n s
P lanning  A u th o rity Year Number o f A p p lic a tio n s D isapproved








L iv ingstone 48 2
Luanshya 6 3
M ufulira 76 19
TOTAL 2153 85
1 At p . 11.
2 Based on Annual R eport of the  D ept, o f Town & Country P la n n in g , 
1971» Govt. P r in te r ,  Lusaka.
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a re  g ran ted , i t  m ight w ell be s a id  th a t  th e  lan d  dev elo p er i s  n o t 
a l l  t h a t  ad v e rse ly  a f f e c te d .  But co n sid e rin g  what th e  T ribunal has 
had to  say abou t c e r ta in  p lann ing  a u th o r i t i e s  where r e f u s a l  of 
p lan n in g  perm issio n  was p u t in  is s u e , i t  would no t be e n t i r e ly  in  
th e  realm  of unreasonab le  s p e c u la tio n  to  e n te r ta in  th e  doubt t h a t  
s u c c e ss fu l g ra n ts  o f pe rm issio n  n e c e s s a r i ly  r e f l e c t  good p lan n in g  
c o n s id e ra tio n s . I t  i s  th e re fo re  necessa ry  to  o f f e r  su g g es tio n s  in  
an a ttem p t to  improve th e  e f f ic ie n c y  of th e  p lan n in g  m achinery.
(v) Suggestions
The remedy f o r  th e  d i f f i c u l t i e s  in  th e  p lan n in g  scheme should  
be sought from th e  n a tu re  of th e  problem s re v e a le d . The s o lu t io n , 
i f  i t  may be su g g ested , shou ld  be viewed in  two p e rsp e c tiv e s  — namely 
in  the  s h o r t  and long term s. In  th e  sh o r t  term  i t  i s  suggested  th a t  
th e  p lann ing  l e g i s l a t i o n  be re ta in e d  b u t th e  c o n s t i tu t io n  and 
fu n c tio n s  of p lann ing  a u th o r i t i e s  should  be s tre a m lin e d . P lann ing  
a u th o r i t i e s  must be more b road ly  c o n s t i tu te d .  The lo c a l  a u th o r i ty ,  a  
wide range o f r e p re s e n ta t iv e s  from  lan d  d ev e lo p e rs , and some te c h n ic a l  
e x p e r ts , a s  might be s c a rc e ly  o b ta in ed  by th e  Government, ought to  
c o n s t i tu te  a  p lann ing  a u th o r i ty .  But never must a  lo c a l  a u th o r i ty  be 
th e  so le  p lann ing  a u th o r i ty  o r  excluded from such a u th o r i ty .  T his has 
th e  b e n e f i t  o f a l l e v ia t i n g  th e  problem of la c k  o f communication and 
l i a i s o n .
Then r e la te d  fu n c tio n s  o f developm ent, i . e .  p re p a ra t io n  of a  
development p la n , su p e rv is io n  of i t s  im plem entation , th e  g ra n t  of 
le g a l  f a c i l i t i e s ,  such a s  p lan n in g  p erm issio n  and l ic e n c e s  f o r  the
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r e a l i s a t i o n  of s p e c if ie d  purposes over th e  la n d , must rem ain th e  
r e s p o n s ib i l i ty  o f th e  p lann ing  a u th o r i ty .  T his w i l l  f a c i l i t a t e  
coheren t and c o -o rd in a te d  a c t io n  in  en su ring  th a t  no th ing  in  th e  
len g th y  p rocedure  has been o m itted . In  th e  day to  day a d m in is tra tio n , 
the  p lann ing  a u th o r i ty  m ight be l e f t  to  d e leg a te  some of i t s  
r e s p o n s ib i l i t i e s  to  a  lo c a l  a u th o r i ty  w hile r e ta in in g  th e  o v e ra l l  
su p e rv is io n .
The T rib u n a l being  a p p a re n tly  th e  r e s e r v o i r  of wisdom must be 
a ss ig n ed  more a c t iv e  fu n c tio n s  by being  transfo rm ed  from a  rev iew ing  
body of e r r o r s  a lre a d y  committed to  an a d v iso ry  bureau a t  th e  d e c is io n  
making le v e l .  On m a tte rs  of d i f f i c u l t y  and u n c e r ta in ty  th e  T rib u n a l, 
a s  an  a d v iso ry  bureau , should  have a  more a c t iv e  ro le  in  ren d e rin g  
en lig h ten ed  o p in io n s . As the  p o s i t io n  i s  now th e  T rib u n al i s  l e f t  
to  a c t  a s  a  p lan n in g  a u th o r i ty  a t  th e  a p p e lla te  l e v e l .  T his appears 
to  be a  m is-use o f re so u rc e s  when th e  T r ib u n a l’s  views could  b e n e f i t  
a  p lann ing  a u th o r i ty  more in  th e  course  of p lan n in g  c o n s id e ra tio n s .
I l l u s t r a t i v e  o f t h i s  ap p aren t m istaken deployment o f th e
T ribunal i s  the  case  o f P a te l  v . Lusaka C ity  C ouncil * in  which the
responden t p lan n in g  a u th o r i ty  re fu se d  to  g ra n t th e  a p p e lla n t  p lann ing
perm ission  a l le g e d ly  on th e  ground th a t  the  wording of th e  developm ent
scheme d id  no t p rov ide  f o r  th e  u se  sought in  th e  a re a  in  q u e s tio n . The
p re s id e n t  of th e  T rib u n a l, who a lone  i s  empowered to  ru le  on q u e s tio n s  
2of law , proceeded to  in s p e c t p ro v is io n s  of th e  developm ent scheme and
 ^ Appeal No. T P T /06/7 /l/5  (unreported). Dated 30/9/1965*
2 See s . 1 1 (1 )(d ).
51^
upheld  th e  appeal^ ru l in g  th a t  th e  wording d id  n o t p rec lu d e  th e  
respondent a u th o r i ty  from g ra n tin g  perm issio n  f o r  th e  u se  sough t.
This case  enhances th e  su g g es tio n  th a t  v a lu ab le  op in ions o f th e  
T rib u n al shou ld  be made more a v a i la b le  to  p lan n in g  a u th o r i t i e s  a t  
the  d e c is io n  making le v e l  than  through th e  f i a t  of j u d ic ia l  rev iew .
The n e c e s s i ty  f o r  e n lig h te n ed  d e c is io n s  i s  s e lf -e x p la n a to ry  where 
p lann ing  powers a re  s u sc e p tib le  to  m isuse. S i r  Desmond Heap 
commenting on th e  19^7 E n g lish  p lan n in g  l e g i s l a t i o n  has more a p t ly  
p u t i t i  " .  . . I f  th e  enhanced p lann ing  powers which th e  new Act 
c re a te s  e v e r g o t in to  u n en lig h ten ed  hands an u n s a t i s f a c to ry  s t a t e  o f 
a f f a i r s  would a r i s e  in  which th e  p r iv a te  in d iv id u a l would f in d  h im se lf 
more p lanned  a g a in s t  than  p lan n in g  . . . " .  *
I f  the  p re s e n t  T ribunal*s fu n c tio n s  were changed a s  suggested  
above th en  ju d ic i a l  rev iew  could  be more a p p ro p r ia te ly  re se rv e d  to  th e  
High Court to  which an agg rieved  p a r ty  may a p p ea l. Having reduced  
d e f ic ie n c ie s  a t  th e  d e c is io n  making le v e l ,  th e  r ig h t  o f appea l m ight 
w ell be very  r a r e ly  re s o r te d  to .
In  th e  long  te rm , p lan n in g  must be by th e  people  and n o t f o r  th e
people a s  S i r  Desmond Heap has a g a in  q u ite  s u c c in t ly  p u t i t i
"U ltim a te ly  th e  only  p la n  which people w i l l  en joy  i s  th e  one which,
2in  e f f e c t ,  th ey  make them selves. . . " .  The lan d  d ev e lo p e r knows
See S i r  Desmond Heap, An O u tlin e  of P lann ing  Law, 6 th  e d . , 
London, 1973» P« v i i .
 ^ » p . i x .
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h is  needs and v a lu es  and t h i s  can prove a  s a f e r  r e f l e c t io n  on th e  
n a tio n * s a s  w e ll. E x p e rts  must alw ays be th e re  b u t p r im a r i ly  t h e i r  
ro le  i s  to  e n lig h te n  d e c is io n s , p re s e n t  the  same i n t e l l i g e n t l y  and 
educate  on th e  need f o r  p lanned developm ent w ith  p r i o r i t i e s  in  the  
r i g h t  o rd e r. This would e n t a i l  an a b so lu te  r e v is io n  of th e  p re s e n t 
re g u la to ry  scheme. I t  i s  too  com plicated  and c o s t ly  f o r  th e  
average lan d  d ev e lo p er. P lann ing  c o n tro l must f a c i l i t a t e  developm ent 
and no t impede i t .  To t h i s  end th e  lan d  dev elo p er must p a r t i c ip a te  
e f f e c t iv e ly  in  p lann ing  lan d  u t i l i s a t i o n  on a  s im p lif ie d  b a s is ,  be i t  
a t  a  d i s t r i c t  o r p ro v in c ia l  l e v e l .
M cAuslan's p r e s c r ip t io n  f o r  th e  E a s t A frican  p lan n in g  law could
w e ll be r e f e r r e d  to  here  to  em phasise th e  need f o r  change in
l e g i s l a t i o n .  On th e  need f o r  a  s im p lif ie d  p lan n in g  law he has 
1
advocated* ” . . .  What i s  needed i s  a  p lan n in g  law, sim ple and
s tra ig h tfo rw a rd  enough f o r  r e l a t iv e ly  in ex p erien ced  a d m in is tra to rs  and
p la n n e rs  to  o p e ra te , and d ev elo p e rs , bo th  p u b lic  and p r iv a te  to  comply
w ith  . . . " .  On th e  ro le  of p u b lic  p a r t i c ip a t io n  in  p lann ing  he has 
2s a id i  " . . .  P a r t i c ip a t io n  i s  now a  very  fa sh io n a b le  word in  some
E n g lish  c i r c l e s  . . . b u t a l l  t h a t  i t  means i s  those  who a re  being
ad m in is te red  o r  p lanned  ought to  have a  hand in  th e  a d m in is tra tio n  o r
p lan n in g . T ran s la ted  in to  the  A frican  scene , i t  does mean b u ild in g  on 
th e  t r a d i t io n s  o f communal s e l f  he lp  which a lre a d y  e x is t s  in  A frican  
s o c ie ty  . . . " .
See J.P.W .B. McAuslani "A spects o f Urban Land Law w ith  
s p e c ia l  re fe re n c e  to  E a s t A fric a " , in  Seminar on Problem s of Land 
Tenure in  A frican  Development, A frik a-S tu d iecen tru m , Leiden, 1971» 
p . 33.
2 r b id .. pp. 50-51.
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The views exp ressed  above a s  to  th e  r o le  o f p u b lic  p a r t i c ip a t io n  
and s im p l i f ic a t io n  o f th e  p lann ing  m achinery can , i t  i s  su g g es ted , be 
implemented in  th e  Zambian c o n tex t by making f u l l  use  of th e  le a s e ­
ho ld  ten u re  now adopted  s in ce  1975* B e n e f ic ia l  u t i l i s a t i o n  of lan d  
can be d ir e c te d  by a t ta c h in g  developm ent c o n d itio n s  in  le a s e  g ra n ts  
by th e  S ta te .  Having th u s  a tta c h e d  developm ent c la u se s  in  th e  le a s e ,  
i t  would th en  become th e  l e s s o r 's  o b lig a t io n  to  su p erv ise  and 
en fo rce  s t ip u la te d  developm ent. In  t h i s  way re g u la t io n  o f development 
would become the  d i r e c t  concern o f th e  C en tra l Government. C on tro l of 
developm ent through th e  le a s e  g ra n t would in  no way be a  r a d ic a l  
d ep artu re  from  p re s e n t p r a c t ic e .  A ll le a s e s  g ra n te d  by th e  S ta te  
have a  developm ent c la u se . This c lau se  i s  however made s u b je c t  to  the  
Town and Country P lann ing  A ct. *
T his type o f c o n tro l  has the  advantage of inform ing th e  te n a n t 
what can be done on th e  la n d  j u s t  on a c q u is i t io n  in s te a d  of having to  
d isco v e r p e rm itte d  developm ent on ap p ly in g  f o r  a  p lann ing  p e rm issio n . 
The experience  o f Mama E s te r  Antonyo i s  i l l u s t r a t i v e  of a  la n d h o ld e r’s 
f r u s t r a t i o n  on d isco v e rin g  subsequen tly  th a t  th e  in ten d ed  use  of lan d  
i s  n o t approved developm ent. Mama E s te r  Antonyo i s  a  Zambian b u s in e ss ­
woman in  Lusaka who has been a  f re e h o ld  te n a n t o f s u b -d iv is io n  16 o f 
Farm No. 609. Mama E s te r  was under th e  im p ression  th a t  on secu rin g
2enough c a p i t a l  she could  develop h e r lan d  f o r  any k ind  o f b u s in e s s .
Her name i s  w e ll known in  th e  C ity  Council o f Lusaka because o f  th e
p erm ission
number of p la n n in g /a p p lic a tio n s  t h a t  have been tu rn e d  down p re v io u s ly .
* See f o r  example c lau se  6 of a  S ta te  le a s e  g ran ted  f o r  b u ild in g  
of a  r e s id e n t i a l  house.
Interview  with Mama E ster Antonyo on 9 /9 /1 9 7 7  a t Lusaka.
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Her latest application for a butchery business on her premises was 
turned down with one Councillor, a member of the planning committee, 
urging that she be advised ”to follow what Council has planned and not 
Council to follow Ester”. ^
Simplification of the planning machinery can be achieved by 
providing the Commissioner of Lands with the available trained planners 
now scattered in the various planning authorities and under the 
Commissioner of Town and Country Planning. The latter is an office now 
in the Ministry of Local Government and Housing responsible for 
advising the Ministry on planning matters. With a pool of experts, 
the Commissioner of Lands on behalf of the State could then be the sole 
authority supervising land development throughout the country. For 
prposes of simplicity the office of the Commissioner of Lands should co­
ordinate all related functions of land development so that on the grant 
of a State lease a land developer is able to develop his land without 
any further procedural impediment.
Mr. D. Katungu, a prominent Zambian businessman and formerly
chairman of the Zambia Council of Commerce, was at pains in disclosing
the distress of an average Zambian land developer under the existing 
2
procedures. In his experience there is very little co-ordination 
between related institutions. Without reviewing in detail provisions 
of the Town and Country Planning Act, he expressed the wish that an 
objective standard be set for the guidance of businessmen or land
 ^ The a u th o r  a tte n d e d  th e  C ity  C ouncil o f Lusaka P lann ing  
Committee m eeting on 8 /3 /1977  a t  Lusaka.
p
Interview  w ith Mr. D. Katungu on 2 l / 4 / l 9 77 a t  Lusaka.
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d ev e lo p e rs . I t  i s  subm itted  th a t  th e  arrangem ent now being  advocated  
w il l  go a  long  way in  re d re s s in g  th e  d i s s a t i s f a c t i o n  of a  lan d  
d eveloper.
F o r t h i s  scheme to  work i t  must eq u a lly  be p o in te d  o u t t h a t  the
theme shou ld  no t o n ly  be re g u la t io n  bu t p ro v is io n  of cheap s e rv ic e s  to
the lan d h o ld e r. The requ irem en t th a t  a  p lan n in g  p erm ission  a p p l ic a t io n
be accompanied by a  d e ta i le d  p la n  can be very  expensive . Many la n d
d ev e lo p e rs , p a r t i c u la r ly  in  r u r a l  a re a s  do n o t have th e  money to  o b ta in
se rv ic e s  o f a r c h i t e c t s .  In  r u r a l  a re a s  th e  p rim ary  concern i s  to
b u ild  a  b e t t e r  house to  l iv e  in .  In  the  exp erien ce  o f th e  S outhern
Planning  A u th o rity  a p p lic a n ts  f o r  p lann ing  perm issio n  in  r u r a l  a re a s
have o f te n  subm itted  very  i n f e r i o r  p la n s  of in ten d ed  developm ent. The
A u th o rity  has however o f te n  encouraged such a p p lic a n ts  to  o b ta in
s tan d a rd  p la n s  f o r  houses from th e  B u ild ing  Branch o f th e  M in is try  o f
Power, T ran sp o rt and Works.  ^ Mr. Scander, th e  government p lan n in g
o f f i c e r  who i s  a ls o  s e c re ta ry  to  th e  P lan n in g  A u th o rity , has gone
f u r th e r  su g g es tin g  fo rm u la tio n  of v a rio u s  s tan d a rd  p la n s  f o r  s e le c t io n
2by in d iv id u a l d e v e lo p e rs . I t  can only  be em phasised here  th a t  th e  
M in istry  w i l l  have done g re a t  s e rv ic e  to  th e  n a tio n  in  p ro v id in g  more 
o f such s tan d a rd  p la n s .
To augment t h i s  scheme o f r e g u la t io n  by a t ta c h in g  developm ent 
c o n d itio n s , i t  i s  su g g ested  th a t  th e re  should  be d i r e c t  p u b lic  
p a r t i c ip a t io n  in  th e  zoning o f a re a s  f o r  p a r t i c u l a r  developm ent p r o je c t s .
One such p la n  f o r  a  type  313 low c o s t  house was su bm itted  by 
Mr. E.A. Hanamwinga b e fo re  th e  Southern P lan n in g  A u th o rity  m eeting 
o f 22/4 /1977 which th e  au th o r had th e  o p p o rtu n ity  to  a t te n d .
Interview  w ith Mr. Scander on 18/4/1977 a t  Lusaka.
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A ll I n te r e s te d  p a r t i e s  should  be co n su lted  in  t h i s  p ro ce ss  a t  the  
i n i t i a t i o n  o f th e  Commissioner o f Lands. The p re s e n t P u b lic  In q u iry  
p rocedure  i s  j u s t  n o t w orkable. I t  does n o t a t t r a c t  p u b lic  a t t e n t io n .
There i s  agreem ent even among p la n n e rs  th a t  under th e  e x is t in g  
p ro v is io n s  o f th e  law in  Zambia, th e re  i s  j u s t  no p u b lic  p a r t i c ip a t io n .  
Mr. M ulala, th e  Commissioner of Town and Country P lann ing  in  th e  
M in is try  o f  Local Government and Housing, conceded in  th e  m erit o f 
p u b lic  p a r t i c ip a t io n ,  adding t h a t  he h im se lf has in fo rm a lly  encouraged 
h is  p lan n in g  o f f ic e r s  to  t a lk  to  la n d  d ev e lo p ers  in  th e  fo rm ative  
s ta g e s  o f a  developm ent p la n . * P u b lic  p a r t i c ip a t io n  w il l  ensure  th a t  
a  developm ent p la n  re c e iv e s  accep tance  and w i l l  g e t  r i d  o f om issions 
which would o therw ise  occur w ith o u t c o n s u lta t io n .
U n d e rlin in g  th e  need f o r  p u b lic  p a r t i c ip a t io n  d isagreem ent a ro se
in  th e  C ity  C ouncil o f Lusaka p lan n in g  committee when a  member o f th e
com m ittee, who i s  a ls o  c o u n c il lo r  f o r  a  ward, d isco v ered  th a t  th e  p la n
2d id  n o t r e f l e c t  the  w ishes of r e s id e n ts  in  h is  ward. The committee 
d e fe rre d  th e  m a tte r  so t h a t  th e  c o u n c i lo r 's  d i s s a t i s f a c t io n  i s  taken  
in to  acco u n t. Exposing f u r th e r  th e  adverse  e f f e c t  of la c k  of p u b lic  
p a r t i c ip a t io n ,  Mr. Katungu c i te d  some in s ta n c e s  when th e  zoning o f an
 ^ In te rv ie w  w ith  Mr. M ulala on 18/4/1977 a t  Lusaka.
2 The a u th o r  a tte n d e d  th e  C ity  C ouncil of Lusaka P lann ing  
Committee m eeting on th e  8 /3 /1977  a t  Lusaka. C f . ,  no te  1 a t  p . 517. 
s u p ra .
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a re a  does n o t in  f a c t  correspond to  lo c a l  c o n d itio n s . *
In  concluding th e  p ro p o s it io n  i s  ag a in  advanced t h a t  the  
development and use of la n d  should  be re g u la te d  by a t ta c h in g  develop­
ment c o n d itio n s  to  S ta te  le a s e s .
C. Rent c o n tro l and re g u la t io n  in  l e t t i n g  o f p rem ises
Both r e s id e n t i a l  and b u s in ess  p rem ises a re  s u b je c t  to  
s ta tu to r y  re g u la t io n . The prim ary  purpose o f t h i s  l e g i s l a t i o n  i s  to  
p ro te c t  th e  te n a n t by r e g u la t in g  r e n t  f o r  r e s id e n t i a l  p rem ises and 
ensu ring  th a t  th e  te n a n t  has s e c u r i ty  of te n u re  w hile in  occupation  
of e i t h e r  r e s id e n t i a l  o r  b u s in ess  p rem ises. T h is  l e g i s l a t i v e  c o n tro l 
a p p lie s  to  a l l  r e s i d e n t i a l  and b u s in ess  p rem ises  in  th e  coun try  where 
th e  l e t t i n g  i s  by p r iv a te  la n d lo rd s . A lthough th e re  have been no 
s t a t i s t i c s  to  show th e  s iz e  o f th e  l e t t i n g  p r iv a te  s e c to r  th e  acu te  
sho rtag e  o f accommodation has r e s u l te d  in  heavy re l ia n c e  on p r iv a te  
la n d lo rd s . These la n d lo rd s  a re  bo th  in d iv id u a ls  and f irm s . Let us 
now examine the  r e le v a n t  l e g i s l a t i o n  a f f e c t in g  bo th  ty p e s  o f p rem ises.
( i )  R e s id e n tia l  p rem ises
2 3The Rent A ct a s  amended by th e  Rent (Amendment) Act
In  one case  c i t e d  the  p lan n in g  a u th o r i ty  tu rn ed  down a  p lann ing  
p erm ission  a p p l ic a t io n  by a  la n d  developer who wished to  p u t up two 
houses in  a  p o r tio n  o f an a re a  zoned f o r  a g r i c u l tu r a l  use  a lth o u g h  
the  p o r t io n  in  q u e s tio n  was u n f e r t i l e .  In te rv ie w  w ith  Mr. D. Katungu, 
fo rm erly  chairm an of th e  Zambia C ouncil o f Commerce, on 2 l / ^ / 1977 a t  
Lusaka. C f .,  n o te d , a t  p . S'VI; su p ra .
2 Ho. 10 o f 1972.
3 S .3 , No. 12 o f 19?l*.
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governs th e  l e t t i n g  o f th e se  p rem ises . The Rent Act i s  p r im a r i ly  
concerned w ith  re g u la t in g  th e  in c re a se  o f r e n t s ,  determ in ing  the  
s tan d a rd  r e n ts ,  p ro h ib i t in g  th e  payment o f premiums and r e s t r i c t i n g  
th e  r i g h t  to  p o sse ss io n  of dw elling  houses. I t  i s  however in  t h i s  
l a t t e r  re s p e c t  th a t  i t  has been amended. The form er Rent C ontro l 
(Temporary P ro v is io n s )  A ct, 1968 has been re p e a le d . *
In  i t s  s . 3 ( l )  th e  Rent Act s t a t e s  t h a t  "S u b jec t to  the  
p ro v is io n s  o f  su b se c tio n  (2 ) , t h i s  Act s h a l l  app ly  to  a l l  dw elling  
houses in  Zambia . . . " .  S u b section  (2) a s  amended makes p ro v is io n s  
of th e  Act in a p p lic a b le  to i
(a) a  d w ellin g  house l e t  to  o r  occupied by an employee by 
v i r t u e ,  and a s  an  in c id e n t ,  o f h is  employment;
(b) p rem ises l e t  by th e  Government save a s  to  th e  r e n t  charged 
in  r e s p e c t  o f any a u th o r is e d  s u b le t t in g  o f th e  whole o r p a r t  
th e r e o f ;
(c) p rem ises l e t  by any lo c a l  a u th o r i ty  o r th e  N a tio n a l Housing 
A u th o rity  save a s  p rov ided  in  s e c tio n s  th i r ty -o n e  and 
th ir ty - tw o  A;
(d) p rem ises f o r  which an  in c lu s iv e  charge i s  made f o r  board  and 
lodg ing  and in  r e s p e c t  o f which a  pe rm it in  t h a t  b e h la f  has 
been is s u e d  under any w r it te n  law ; and
(e) p rem ises h e ld  by th e  te n a n t under a  le a s e  f o r  a  term  exceeding 
tw enty-one y e a rs .
* See s . 3^ o f th e  Rent A ct.
See s . 3 o f th e  Rent (Amendment) A ct.
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And to  t h i s  l i s t  may be added prem ises in  th e  s ta tu to r y  housing
and improvement a re a s  which have been exempted from th e  Rent Act
by th e  Housing (S ta tu to ry  and Improvement Areas) A ct, 1974. *
Because of th e  absence o f an  e la b o ra te  m achinery i n  th ese  a re a s
and more p a r t ic u la r y  in  th e  improvement a re a s ,  r e n t  d e te rm in a tio n
was p r a c t i c a l ly  d i f f i c u l t  and hence r e n t  c o n tro l unmanageable. There
i s  now s p e c if ic  p ro v is io n  under th e  l a t t e r  Act empowering th e  M in is te r
2re sp o n s ib le  to  d ev ise  r e g u la t io n s  f o r  r e n t  c o n tro l in  both  a r e a s .
The M in is te r  has n o t y e t however d ev ised  such r e g u la t io n s .
The above enum erated dw ellings to  which th e  Act does n o t app ly  
a re  s e lf -e x p la n a to ry .
(a ) r e l a t e s  to  accommodation p rov ided  to  th e  employee by th e
employer a s  one o f th e  c o n d itio n s  o f employment, (b) r e l a t e s  to
accommodation p rov ided  by Government to  th o se  in  th e  c i v i l  s e rv ic e .
T his has lo n g  been one o f th e  term s of employment in  the  c i v i l
s e rv ic e . T h is  type of accommodation has been more ex p re ss ly
acknowledged a s  f a l l i n g  o u ts id e  th e  p ro v is io n s  o f th e  Rent Act in  a
3
case which came b e fo re  th e  Commission f o r  In v e s t ig a t io n s .  As f o r
(c ) a l l  t h a t  need be s a id  i s  th a t  th e  exem ption can be J u s t i f i e d  on
* See s . 48 & schedule  4 .
^ See s s .4 4 (b )  & 4 7 (g ) .
^ Case No. 30/74, Annual Report of the Commission for 
Investigations for the year 1974, Govt. Printer, Lusaka, 1975 at 
P. 9.
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the  b a s is  th a t  accommodation fu rn ish e d  by th e se  i n s t i t u t i o n s  f a l l s  
w ith in  th e  realm  of c o n tro l in  which th e  C en tra l Government has a  say . 
Hence t h i s  in  i t s e l f  i s  p ro v is io n  f o r  c o n tro l ,  (d) r e l a t e s  to  
accommodation f a c i l i t i e s  such a s  a re  p rov ided  by h o te ls  which a re  
su p erv ised  under an e n t i r e ly  d i f f e r e n t  m achinery, (e) r e l a t e s  to  
le a s e s  exceeding tw enty-one y e a rs .
L e t us now lo o k  a t  s i tu a t io n s  where th e  Act i s  a p p lic a b le .
T his can be done by examining two prim ary fu n c tio n s  o f th e  Act — 
namely (a ) r e n t  re g u la t io n  and (b) r e s t r i c t i o n  on the  r i g h t  to  
p o ssess io n  o fd u e llin g  houses.
(a) Rent re g u la t io n
S .9 of th e  A ct imposing r e s t r i c t i o n  on r e n t  in c re a s e s  s t a t e s t  
"S ub jec t to  th e  p ro v is io n s  o f t h i s  A ct, th e  la n d lo rd  of p rem ises 
s h a l l  n o t be e n t i t l e d  to  re c o v e r any r e n t  in  re s p e c t  th e re o f  in  excess 
of the  s tan d a rd  r e n t" .  T h is p ro v is io n  i s  f o r t i f i e d  by s . 10 which 
s t ip u la te s  p enal s a n c tio n  f o r  demanding o r a c c e p tin g  r e n t  in  excess o f 
the s tan d a rd  r e n t .  N o tw ithstand ing  any o th e r  remedy under th e  A ct, 
the in frin g em en t o f s . 9 makes th e  o ffen d e r l i a b l e  to  e i t h e r  f in e  an d /o r 
im prisonm ent.
R e la ted  to  t h i s  i s  th e  p ro h ib i t io n  a g a in s t  re q u ir in g  a s  a  
co n d itio n  o f th e  g r a n t ,  assignm ent, renewal o r  continuance o f a  tenancy , 
le a s e , su b le a se , s u b le t t in g  o r occupation  o f any p rem ises th a t  a  f in e  
o r premium o r o th e r  l i k e  sum be p a id  in  a d d i t io n  to  th e  s tan d a rd  r e n t .  
This i s  en fo rc ea b le  by s im ila r  p en a l sa n c tio n .
"S tandard  r e n t"  i s  d e fin e d  by th e  A ct.  ^ Power to  determ ine 
the  s ta n d a rd  r e n t  in  any p a r t i c u l a r  case v e s ts  only  in  th e  c o u r t .
The c o u r t  w il l  make such d e te rm in a tio n  e i t h e r  on a p p l ic a t io n  by an 
in te r e s te d  p a r ty  o r  on i t s  own v o l i t io n .  But on th e  la n d lo rd  th e  
o b lig a tio n  i s  imposed to  app ly  f o r  th e  d e te rm in a tio n  o f th e  s tan d a rd  
re n t  w ith in  a  s p e c i f ie d  p e rio d  i f  t h i s  has n o t y e t been done on 
coming in to  fo rc e  o f th e  A ct. In  determ in ing  th e  s a id  r e n t ,  the  
co u rt i s  to  be guided  by th e  d e f in i t io n  a lth o u g h  d is c r e t io n  i s  
co n fe rred  to  vary  th e  r e n t  from th a t  d e fin ed  i f  in  th e  c ircum stances 
a  com putation o f th e  r e n t  a s  d e fin ed  would y ie ld  an uneconomic r e tu r n  
to  th e  la n d lo rd ; and i f  s u f f i c i e n t  evidence i s  la ck in g  upon which a  
com putation can be made.
The la n d lo rd  i s ,  however, under l im ite d  c ircum stances allow ed 
to  in c re a se  the  r e n t  o f p rem ises l e t .  A la n d lo rd  may, by n o tic e  in  
w ritin g  to  th e  te n a n t in c re a se  the  r e n t
(a) where the  r a t e s  payable by th e  la n d lo rd  have s in c e  in c re ase d  
and th e  r e n t  in c re a se d  w i l l  be by a  corresponding  amount o f 
such in c re a s e ; and
(b) where the  la n d lo rd  has s in c e  th e  p re s c r ib e d  d a te  in c u rre d  
ex p en d itu re  on th e  improvement or s t r u c tu r a l  a l t e r a t i o n  o f 
th e  p rem ises (b u t t h i s  does n o t in c lu d e  ex p en d itu re  on r e -  
d e c o ra tio n  o r  r e p a i r ,  s t r u c tu r a l  or o th e rw ise) and the  
in c re a se  in  r e n t  s h a l l  be by an  amount c a lc u la te d  a t  a  
r a t e  p e r annum no t exceeding f i f t e e n  p e r  centum of th e  
ex p en d itu re  in c u rre d .
* F or d e f in i t io n  o f s tan d a rd  re n t  i n  r e s p e c t  o f bo th  un­
fu rn ish e d  and fu rn ish e d  p rem ises , see  s . 2 ( l )  & (2 ) .
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th e re
The p e rm itte d  in c re a se  a t ta c h e s  to  th e  p rem ises and a s  suc*v/is no 
o b lig a t io n  on th e  la n d lo rd  to  se rv e  f r e s h  n o tic e  o f th e  same 
in c re a se  to  a  subsequent te n a n t . ^
Except a s  in d ic a te d  above, the  la n d lo rd  cannot t r a n s f e r  any
burden o r  l i a b i l i t y  p re v io u s ly  borne by him to  a  te n a n t .  But a
t r a n s f e r  o f r a t e s  to  a  te n a n t s h a l l  n o t be deemed a s  an in c re a se
in  th e  s tan d a rd  r e n t  i f  th e  s a id  r e n t  i s  reduced  by a  corresponding
2amount to  th e  t r a n s f e r r e d  l i a b i l i t y .
(b) R e s t r ic t io n  on th e  r ig h t  to  p o sse ss io n  o f dw elling  houses
P rev io u s ly  no recovery  o f p o sse ss io n  o f any p rem ises o r
e jec tm en t o f a  te n a n t  therefrom  o r d i s t r e s s  f o r  th e  reco v ery  o f
r e n t  in  r e s p e c t  o f any prem ises could  be e f f e c te d  under th e  Rent
3
A ct ex cep t by o rd e r of c o u r t. Local a u th o r i t i e s  found t h i s  
p rocedure  q u ite  cumbersome and demanding w ith  th e  growing number o f 
r e n t  d e fa u lt in g  te n a n ts .  T h is  a c te d  to  d ep riv e  th e  te n a n t of
th e  s h ie ld  under th e  A ct. S .3 (2) which p ro v id e s , i n t e r  a l i a , t h a t  
p ro v is io n s  o f th e  Act s h a l l  n o t ap p ly  to  lo c a l  a u th o r i t i e s  and the  
N a tio n a l Housing A u th o rity  i s  now made s u b je c t  to  a  new p ro v is io n  
(s .32A ). ^ In  resp o n se  to  com plain ts by lo c a l  a u th o r i t i e s  t h i s  new 
p ro v is io n  p re s c r ib e s  th e  p rocedure  f o r  d e a lin g  w ith  d e fa u lt in g  te n a n ts .
1 See s . 11(1) & (2 ) .
2 See s . 11 (3 ).
^ See s . l l ( 3 ) .
^ C f . ,  D ebates o f N.A. 13th March 197^, c o l. 2861.
 ^ See s . 3 of the Rent (Amendment) Act. C f., p. 521, supra.
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The newly In s e r te d  S .32A  * now empowers a  lo c a l  a u th o r i ty  
o r  N a tio n a l Housing A u th o rity , w ith o u t any r e s o r t  to  ju d ic ia l  
proceedings*
(a) to  e v ic t  a  te n a n t  from th e  p rem ises l e t  to  him i f  th e  te n a n t 
i s  in  a r r e a r s  o f r e n t  f o r  a  p e r io d  n o t l e s s  than  th re e  
months;
(b) to  e v ic t  a  te n a n t  and any o th e r  o ccu p ie r from the  p rem ises l e t  
to  th e  te n a n t  i f  the  te n a n t  has s u b le t  th e  p rem ises o r  any 
p a r t  th e re o f  w ithou t the  p r io r  consen t in  w ritin g  o f th e  
le a s in g  a u th o r i ty ;  and
(c) to  le v y  d i s t r e s s  upon th e  goods ly in g  in  the  p rem ises l e t  to  
th e  te n a n t f o r  th e  recovery  o f any r e n t  due from th e  te n a n t.
There a re  however two im p o rtan t p ro v iso s  to  th e  power co n fe rred  
under (a ) and (b) above. In  th e  even t o f (a ) th e  te n a n t must be
g iven  one m onth 's n o tic e  in  w rit in g  to  pay such a r r e a r s  and must have
f a i l e d  to  do so in  whole o r in  p a r t  a t  th e  ex p iry  of such n o tic e . In
th e  ev en t o f (b) th e  te n a n t must s im ila r ly  be given one m onth 's n o tic e
in  w r it in g  to  remedy th e  breach  o f  u n a u th o rised  s u b le t t in g  and must 
have f a i l e d  to  e f f e c t  th e  remedy a t  the  e x p iry  o f th e  n o t ic e .
I t  i s  im p o rtan t to  note t h a t  th e  e f f e c t  of t h i s  new p ro v is io n  
i s  n o t to  re p e a l th e  e f f e c t s  o f s s .1 3  and o f th e  p r in c ip a l  Act 
( r e q u ir in g  r e s o r t  to  th e  ju d i c i a l  p ro c e s s ) . These p ro v is io n s  s t i l l
* See s .^  o f the Rent (Amendment) A ct.
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s tan d  e f f e c t iv e  w ith  reg a rd  to  any p r iv a te  la n d lo rd  o th e r  than  the  
two a u th o r i t i e s .
( i i )  B usiness p rem ises
R eg u la tio n  in  th e  occupation  and l e t t i n g  of th e se  p rem ises
i s  governed by th e  Landlord  and Tenant (B usiness P rem ises) A ct,
1971. * The prim ary  o b je c t o f t h i s  Act i s  to  p rov ide  s e c u r i ty  o f
ten u re  f o r  te n a n ts  occupying p rem ises f o r  b u s in e ss , which n e ed le ss  to
say i s  so n ecessa ry , and to  enab le  such te n a n ts  to  o b ta in  new
te n a n c ie s  in  c e r ta in  c a se s . U nlike i t s  c o u n te rp a r t ,  th e  Rent A ct,
t h i s  Act i s  not concerned w ith  th e  s tan d a rd isa tio n  of r e n t  a lthough
may
th e re  i s  p ro v is io n  f o r  d e te rm in a tio n  of r e n t .  T his A c t/th u s  q u ite  
co n v en ien tly  be looked a t  in  two p a r t s  — namely (a) s e c u r i ty  o f 
ten u re  f o r  b u s in ess  p rem ises and (b) d e te rm in a tio n  o f r e n t .
(a) S e c u r ity  o f te n u re  f o r  b u s in ess  p rem ises
"B u sin ess" , acco rd in g  to  th e  A ct, i s  d e fin ed  a s  a  t r a d e , an
2in d u s try , a  p ro fe s s io n  o r  an employment bu t does n o t in c lu d e  farm ing .
I t  i s  w orth no tin g  th a t  d e sp ite  t h i s  c l a r i t y  in  d e f in i t io n ,  a  sub­
sequent p ro v is io n  exclud ing  th e  a p p l ic a t io n  o f the  Act to  c e r ta in
te n an c ie s  e x p re ss ly  excludes a g r ic u l tu r a l  h o ld in g s  and r e s id e n t i a l  
3
p rem ises . T his i s  tau to lo g o u s . S u b jec t to  th e se  e x c lu s io n s  however,
1 No. of 1971.
 ^ See s . 2 .
 ^ See s . 3(2) (a) & (b ) .
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th e  Act a p p lie s  to  a l l  b u s in ess  te n a n c ie s  in  Zambia. Some o f the
ex c lu s io n s  a re  o f s im i la r  im port a s  those  under the  R ent A ct. A
"ten an cy ” i s  d e fin ed  a s  meaning* *
a  tenancy of b u s in ess  p rem ises (w hether w r it te n  o r  
v e rb a l)  f o r  a  term  o f y e a rs  c e r ta in  n o t exceeding 
tw enty-one y e a rs , c re a te d  by a  le a s e  o r u n d e r- le a se , 
by an agreem ent f o r  o r  assignm ent of a  le a se  o r under­
le a s e ,  by a  tenancy  agreem ent o r by o p e ra tio n  of law , 
and in c lu d e s  a  sub -tenancy  b u t does n o t in c lu d e  any 
r e la t io n  between a  m ortgagor and mortgagee . . .
Having in c lu d ed  a  tenancy  no t exceeding  tw enty-one y e a rs  in  th i s
d e f in i t io n ,  the  subsequen t e x c lu s io n  in  s .3 (2 ) (d )  o f "prem ises h e ld
by a  te n a n t  under a  tenancy  f o r  a  term o f y e a rs  c e r ta in  exceeding
tw enty-one y ears"  from th e  p ro v is io n s  o f th e  Act i s  e q u a lly
ta u to lo g o u s .
What i s  meant in  th e  d e f in i t io n  by a  tenancy " fo r  a  term  of
y ea rs  c e r ta in "  was th e  s u b je c t o f in te r p r e ta t io n  in  Musingah v.
2Daka. The is su e  which co n fro n ted  D oyle, G .J . ,  was w hether a  term
o f  y ea rs  c e r ta in  in c lu d e s  a  tenancy f o r  e lev en  months. I t  i s  here
p e r t in e n t  to  b rin g  to  l i g h t  one o th e r  tenancy  excluded from p ro v is io n s
3
o f th e  A ct. The A ct say s  i t  s h a l l  n o t ap p ly , i n t e r  a l i a , to  —
(g) p rem ises com prised in  a  tenancy g ra n te d  f o r  a  term  
c e r ta in  n o t exceeding th re e  months, u n le s s  —
( i )  th e  tenancy  c o n ta in s  p ro v is io n s  f o r  rev iew ing 
the  term  o r  f o r  ex tend ing  i t  beyond th re e  
months from i t s  beg inn ing ; 
o r
( i i )  th e  te n a n t has been in  occupation  fo r  a
 ^ See s . 2 .
 ^ 1973/HP/339 (unreported).
^  See s . 3 ( 2 ) ( g ) .
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p e rio d  which, to g e th e r  w ith  any p e rio d  
d u ring  which any p red ecesso r in  th e  c a r ry ­
ing  on of th e  b u s in e ss  c a r r ie d  by th e  te n a n t 
was in  occu p a tio n , exceeds s ix  months.
W ithout t h i s  p ro v is io n , Doyle, G .J . r e ly in g  on H i l l  and
Redman's Law of L andlord  and Tenant * was p rep a red  to  ho ld  th a t
the  p l a i n t i f f ' s  tenancy  o f e lev en  months would be excluded from th e
ex p re ss io n  "a  terra o f y ea rs  c e r ta in " .  T h is  would have been so a s
h is  lo rd s h ip  observed because "The o rd in a ry  meaning o f a  tenancy f o r
y ea rs  i s  a  tenancy o f which th e  term  must be a t  l e a s t  two y e a rs , and
the  commencement and d u ra tio n  of term  must be capable o f a s c e r ta in -
2ment w ith  c e r t a in t y " . R elying on th e  r a t i o  in  Re Land and P rem ises 
3
a t  L iss  H ants h is  lo rd s h ip  asked  w hether i n  th e  c o n tex t of th e  Act 
a  more ex tended  d e f in i t io n  cou ld  be g iven  to  th e  ex p ress io n ?
I n te r p r e t in g  s . 3 (2) Doyle, C .J . , s a id i  "S ec tio n  3 (2 ) . . .
s e t s  o u t in  a  number of parag rap h s th e  e x ce p tio n s  . . .
Paragraph (g) . . . r e l a t e s  to  te n a n c ie s  g ra n te d  f o r  a  term  c e r ta in  
no t exceeding  th re e  months. These a re  excluded u n le s s  they  comply w ith  
c e r ta in  o th e r  s p e c if ie d  c o n d itio n s . T h is  c le a r ly  im p lie s  th a t  th o se  
te n an c ie s  g ran ted  f o r  a  term  c e r t a in  n o t exceeding th re e  months which 
comply w ith  th e  c o n d itio n s  a re  w ith in  th e  A ct. I f  t h i s  i s  so , th en  
th e  e x p re ss io n  "a  term  of y e a rs  c e r ta in "  cannot have i t s  o rd in a ry  
meaning . . . " .  On t h i s  b a s is  th e  le a rn e d  judge h e ld  t h a t  the
13th  e d . , p a r .  18 and c a se s  r e f e r r e d  to  th e re in .
^ At p . 4 .
3 C197i_7 3 A ll.E .R .330 .
k
At p. 7 .
530
ex p re ss io n  can be re a d  a s  "a  term  c e r ta in  n o t exceeding tw enty-one 
y e a rs” and th e re fo re  in c lu d e s  th e  term c e r ta in  o f e leven  months . . . " .
T h is d e c is io n  was fo llow ed  in  P a te l  (Zambia) L td . v . B ancro ft 
2P harm aceu tica ls  L td . One o f th e  is su e s  f o r  th e  d e te rm in a tio n  o f 
th e  High C ourt in  t h i s  case  was w hether a  m onthly tenancy i s  covered 
by th e  p ro v is io n so f  th e  A ct. Moodley, J . , f in d in g  th a t  th e  p l a i n t i f f ' s  
tenancy w ith  h is  p re v io u s  la n d lo rd s  was a  monthly tenancy renew able 
and in  f a c t  had been renewed over a  p e r io d  o f 12 y e a rs , was d isposed  to  
th in k  th a t  th e  Act a p p l ie s .  In  t h i s  re g a rd  h is  lo rd sh ip  h e ld : ” . . .
The p l a i n t i f f  has been in  occupation  of th e  s a id  p rem ises f o r  a  p e r io d  
in  excess of 6 months — over 12 y ears  in  a l l .  In  ap p ly in g  th e  r a t i o  
d ecidend i in  . . . D aka 's  case  . . . one i s  in e v ita b ly  le d  to  conclude 
th a t  th e  p l a i n t i f f ' s  tenancy comes w ith in  th e  ex cep tio n s  in  parag raph  (g) 
of s e c t io n  3 (2 ) . . . ” .
In  Morton E s ta te s  L td . v . Lusaka A uctioneers  and E s ta te  Agents L td . ,  3 
D oyle, C .J . ,  q u a l i f ie d  h is  e a r l i e r  r u l in g  in  D aka's case by h o ld ing  th a t  
th e  Act d id  no t ap p ly  to  e i t h e r  a  p e r io d ic a l  tenancy  o r tenancy  a t  
su ffe ra n ce  o r  indeed  a  tenancy  a t  w i l l .  Commenting on th e  Zambian 
p ro v is io n  by way o f  c o n tr a s t  w ith  th e  co rrespond ing  E n g lish  p ro v is io n ,
1 At p . 9.
^ 197V hp/N o . 629 (un rep o rted ) a t  p . 5*
^ 197VHP/78 (u n rep o rted ) a t  p . 4 .
14,
For th e  co rrespond ing  d e f in i t io n  of "tenancy" under th e  E n g lish  
A ct, see s .6 9 ( l ) ,  Landlord and Tenant A ct, 195^ (2 & 3 E l iz .  2 , c . 56) .
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( th e  Zambian Act having been in  p a r t  m odelled on th e  195** E n g lish  A c t) , 
h is  lo rd sh ip  observed* " . . .  th e  Zambian Act a p p lie s  to  a  tenancy  by 
o p e ra tio n  of law and i s  n o t r e s t r i c t e d  to  a  tenancy c re a te d  by 
agreem ent. But . . . th e  Zambian d e f in i t io n  r e f e r s  to  b u s in ess  prem ises 
f o r  a  term  o f y ea rs  c e r ta in .  I t  does n o t in  term s in c lu d e  a  p e r io d ic a l  
ten an cy " .
In  t h i s  c ase , th e  defendan t i n i t i a l l y  o b ta in ed  a  th re e  y e a r  le a se  
from th e  p l a i n t i f f  w ith  an o p tio n  to  renew f o r  an o th e r two y e a r s .  At 
th e  e x p ira tio n  o f th re e  y e a rs , th e  defendan t d id  n o t renew th e  le a s e  b u t 
con tinued  in  occupation  of th e  p rem ises . Subsequently , du rin g  th e  
l a t t e r  te n u re , th e  p l a i n t i f f  se rved  n o tic e  on th e  defendan t to  g iv e  up 
p o sse ss io n  a t  th e  e x p ira t io n  o f th e  two y e a rs . B efore th e  n o tic e  to  
q u i t  ex p ired , the  p l a i n t i f f  a ls o  wrote th e  defendan t d isc la im in g  th a t  
r e c e ip t  o f any money a lth o u g h  exp ressed  a s  r e n t  im p lied  a  tenancy .
F ind ing  th a t  subsequen t occupation  was n o t a  p e r io d ic a l  tenancy 
b u t th a t  i t  was e i t h e r  a  tenancy  on su ffe ra n c e  o r  a  tenancy  a t  w i l l ,  h is  
lo rd sh ip  h e ld  t h a t  such te n u re  d id  n o t f a l l  w ith in  the  p ro v is io n s  of 
th e  A ct. In  t h i s  re g a rd  h is  lo rd sh ip  th u s  said* " . . .  A ll th e  
te n a n c ie s  r e f e r r e d  to  in  su b se c tio n  (2) o f s e c tio n  3 r e f e r  to  te n a n c ie s  
which can be te n a n c ie s  f o r  a  term  c e r ta in  . . .  a  tenancy on su ffe ra n c e , 
o r indeed , a  tenancy  a t  w i l l ,  i s  n e i th e r  a  tenancy  f o r  a  term  c e r ta in  or 
a  p e r io d ic a l  tenancy . I t  i s  a  tenancy which can be te rm in a ted  by th e  
la n d lo rd  a t  any moment. I  f in d  th a t  the  Act does n o t app ly  to  a  tenancy
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a t  su ffe ra n c e  o r to  a  tenancy  a t  w i l l " .  ^
Having a sc e r ta in e d  to  which te n a n c ie s  th e  Act a p p l ie s ,  we can
s e c u r i ty
now look  a t  what p ro v is io n s  th e re  a s s u re /o f  te n u re . The most obvious 
p ro te c t io n  accorded  to  th e  te n a n t of b u s in e ss  p rem ises i s  th e  r e q u ir e ­
ment t h a t  te rm in a tio n  of a  tenancy  a t  th e  in s ta n c e  o f th e  la n d lo rd  must 
be p reced  by th e  g iv in g  o f n o tic e  "n o t l e s s  th a n  s ix  months and n o t
more th an  tw elve months b e fo re  th e  d a te  o f te rm in a tio n  s p e c if ie d  
2th e re in " .  In  th e  P a te l  case a lre a d y  r e f e r r e d  to  th e  C ourt, f in d in g  
th a t  th e  Act was a p p lic a b le , in s i s t e d  t h a t  such n o tic e  was a  s ta tu to r y  
requ irem en t. In  th e  Morton E s ta te s  L td . , case  where th e  Act was found 
no t to  ap p ly , a  s h o r te r  n o tic e  (two months) was h e ld  to  have been 
s u f f i c i e n t  a s  being  c o n s is te n t  w ith  th e  tenancy  in  is s u e .
With th e  te rm in a tio n  of th e  tenancy  in  s ig h t ,  a  te n a n t i s  g iven  
an o p p o rtu n ity  to  secu re  a  new tenancy  o f th e  p rem ises . In  ap p ly in g  
f o r  such renew al, Doyle, C .J . ,  in  th e  Daka case has in te r p r e te d  the  
combined e f f e c t  of s s .  ^  and 6 a s  c re a t in g  two c la s s e s  of te n a n c ie s  f o r  
the  purpose . In  t h i s  re s p e c t h is  lo rd s h ip  said* " . . .  th e  Act 
d iv id e s  te n a n c ie s  in to  two c la s s e s  (a) those  who can apply  f o r  a  new 
tenancy from t h e i r  la n d lo rd s , and (b) th o se  who must aw ait a  n o tic e  of 
te rm in a tio n  b e fo re  ap p ly in g  to  th e  C ourt" .
S .M l)  s t a t e s  th a t  under a  tenancy to  which th e  Act a p p l ie s  a
 ^ At p . 5 .
2 See s . 5 (2 ) . C f., s .M l ) .
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te n a n t may ap p ly  to  th e  c o u rt f o r  a  new tenancy:
(a) i f  th e  la n d lo rd  has g iven  n o tic e  under s e c t io n  f iv e  to  term ­
in a te  th e  tenancy ; o r
(b) i f  th e  te n a n t has made a  re q u e s t f o r  a  new tenancy  in  accordance 
w ith  s e c tio n  6.
Under s . 6 th e  t e n a n t 's  a p p l ic a t io n  of renw al i s  add ressed  to  th e
la n d lo rd  b u t th e  c u r re n t  tenancy which i s  to  e x p ire  should  be one
"g ran ted  f o r  a  term  of y e a rs  c e r ta in  and th e r e a f te r  from y ear to  y e a r" .
has
On th e  e f f e c t  o f t h i s ,  Doyle, C . J . ,/o b se rv ed : " . . .  The Act
i t s e l f  . . . does no t p e rm it a l l  te n a n ts  covered by the  Act to  app ly
to  t h e i r  la n d lo rd . Only th o se  te n a n ts  who have te n a n c ie s  f o r  a  number
of years  and th e r e a f t e r  from y ear to  year may ap p ly . Those te n a n ts
who m erely ho ld  f o r  'a  number of y ea rs  c e r ta in ' w ithout th e  f u r th e r
p ro v is io n  cannot ap p ly " . * On the  e f f e c t  o f s .  4 , h is  lo rd sh ip  has
a  te n a n t
a ls o  made t h i s  o b se rv a tio n : "The term s o f s e c t io n  4 p ro h ib it/w h o  has
n o t f i r s t  made a p p l ic a t io n  to  h is  la n d lo rd  from ap p ly ing  to  th e  c o u rt
2u n le s s  th e  la n d lo rd  has g iv en  n o tic e  o f te rm in a tio n  . . . " .
The d i s t in c t io n  in  th e  p rocedure o f renew al between th e  two 
c la s s e s  o f te n a n ts ,  i t  may be added, does n o t appear to  se rv e  any 
u s e fu l  pu rp o se . Thus a  case  f o r  th e  a s s im ila t io n  o f th e  two c la s s e s  
would seem f o r c e f u l .  From th e  s tan d p o in t o f any te n a n t , th e  a n x ie ty  
o f renewing a  le a s e  from  th e  la n d lo rd  must a t t a c h  to  any p e r io d  o f 
e x p iry  i f  th e  le a s e  i s  s t i l l  needed. Such a  te n a n t  should  n o t, i t  i s
* At p . 8.
2 At p . 7 .
su g g ested , be p rec lu d ed  from seeking  renew al from  th e  la n d lo rd  
sim ply because th e  e x p ir in g  le a s e  d id  n o t i n i t i a l l y  in c lu d e  th e  magic 
co n d itio n  ”and th e r e a f t e r  from year to  y e a r” . The te n a n t  in  th e  
second ca teg o ry  i s  n o t however deprived  o f th e  f a c i l i t y  to  renew h is  
tenancy th rough c o u r t  p ro ceed in g s . I t  m ight, f o r  a  w h ile , be though t 
th a t  by co n d itio n in g  a p p l ic a t io n  of renew al on n o tic e  o f te rm in a tio n , 
a  loopho le  e x i s t s  by which a  la n d lo rd  could  w ithho ld  such n o tic e  in  
o rd e r to  dep riv e  th e  te n a n t o f  th e  ju d ic ia l  f i a t .  As we have a lre a d y  
seen , a  la n d lo rd  i s  o b lig ed  under the  Act to  serve  n o tic e  o f 
te rm in a tio n  on th e  te n a n t  and t h i s  i s  n o t d i s c r e t io n a l .  Hence the  
c o n d itio n  p reced en t to  lodg ing  a p p l ic a t io n  to  the  c o u r t i s  ever secu red .
On th e  m a tte r  o f renew al being  r e f e r r e d  to  th e  c o u r t ,  the 
la n d lo rd  can oppose the  a p p l ic a t io n  on a  number o f s p e c i f ie d  grounds. * 
These grounds can be summarised th u s  — th a t  (a) th e  te n a n t i s  in  
s u b s ta n t ia l  breach  of th e  c o n d itio n  and term s of th e  s u b s is t in g  
tenancy ; (b) th e  la n d lo rd  has o ffe re d  th e  te n a n t a l t e r n a t iv e  
accommodation of a  comparable and s u i ta b le  s tan d in g  on j u s t  a s  fav o u rab le  
term s a s  th e  s u b s is t in g  tenancy ; and (c) th e  la n d lo rd  re q u ire s  th e  
e n t i r e  o r  s u b s ta n t ia l  p a r t  o f th e  ho ld ing  f o r  h is  b e n e f ic ia l  u se . Of 
th e se  on ly  (a) and (c ) need f u r th e r  e la b o ra tio n .
Under (a) f a l l  such b reaches a s  f a i l u r e  o f m aintenance in  th e  
r e p a ir  and c o n d itio n  of th e  p rem ises , d e fa u l t  o f r e n t ,  and misuse and 
mismanagement of th e  h o ld in g . B e n e fic ia l u se  under (c) r e l a t e s  to  a
* See s . l i ( i ) ( a )  -  ( g ) .
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number of in s ta n c e s  when th e  la n d lo rd  re q u ire s  th e  e n t i r e  h o ld in g .
r e n t
The la n d lo rd  may re q u ire  to /o r  d ispose  of th e  e n t i r e  h o ld in g  because 
i t  i s  more p r o f i t a b le  th an  re n t in g  se p e ra te  l e t t i n g s .  The la n d lo rd  
may wish to  dem olish o r  r e c o n s tru c t  th e  p rem ises in  which even t such 
works cannot be c a r r ie d  ou t w ith o u t p o sse ss io n  of th e  e n t i r e  ho ld ing  
in c lu d in g  th a t  l e t .  And th e  la n d lo rd  may r e q u ire  re p o sse ss io n  o f th e  
whole ho ld ing  f o r  h is  own needs such a s  f o r  re s id en ce  o r  b u s in e ss .
In  th e  case o f  d em o litio n  o r  re c o n s tru c tio n  o f th e  p rem ises, 
th e  c o u r t s h a l l  n o t o rd e r  re p o sse ss io n  of th e  ho ld ing  i f  s u i ta b le  
arrangem ents and term s in  a  new tenancy  can be made a llo w in g  the  
la n d lo rd  to  c a r ry  o u t h is  work w ithou t in te r f e r in g  s u b s ta n t ia l ly  w ith  
the  t e n a n t 's  b u s in e s s . ^
(b) D eterm ination  of r e n t
There a re  two in s ta n c e s  when th e  c o u r t i s  empowered to  make 
such a  d e te rm in a tio n  — namely (a ) when th e re  a re  in te r lo c u to ry  
p roceed ings to  re so lv e  th e  m a tte r  of renew al of tenancy during  which 
in te rv e n in g  p e rio d  th e  s u b s is t in g  tenancy  s t i l l  ru n s; and (b) when 
the  c o u rt has made an o rd e r f o r  th e  g ra n t o f a  new tenancy .
Under (a ) th e  la n d lo rd  may app ly  to  th e  co u rt to  determ ine th e  
re n t  d u rin g  t h i s  in te rv e n in g  p e r io d . In  making t h i s  d e te rm in a tio n  th e
2c o u rt s h a l l  have re g a rd  to  th e  r e n t  payable  under the  s u b s is t in g  tenancy .
1 See s . 1 3 (1 ).
2 See s . 7 .
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The c o u rt i s ,  however, g iv en  f u r th e r  d is c r e t io n  to  determ ine th e  r e n t  
a l t e r n a t iv e ly  a s  i t  would under ( b ) .
In  d e term in ing  r e n t  under ( b ) , th e  c o u rt s h a l l  f i r s t  r e ly  on 
what the  la n d lo rd  and te n a n t  have ag reed  on. In  d e fa u l t  o f agreem ent 
th e  c o u rt s h a l l  determ ine r e n t  being  guided  by th e  r e n t  a t  which such 
ho ld ing  "m ight reaso n ab ly  be expected  to  be l e t  in  th e  open m arket by 
a  w il l in g  l e s s o r " .  In  t h i s  d e te rm in a tio n  th e  c o u r t w i l l ,  i n t e r  a l i a , 
d is re g a rd  th e  good w i l l  r e p u ta t io n  a t ta c h e d  to  th e  b u s in ess  on th e  
ho ld ing  , and any e f f e c t  on r e n t  due to  any improvements c a r r ie d  out 
in  pursuance o f o b l ig a t io n s  under the  p rev io u s  ten an cy . *
In  t h i s  s i t u a t io n ,  th e  c o u rt has th e  a n c i l l a r y  fu n c tio n  of 
de term in ing  th e  term s o f a  tenancy where th e re  i s  d e fa u l t  o f agreem ent 
between th e  p a r t i e s .  In  t h i s  e x e rc is e  th e  c o u rt " s h a l l  have re g a rd  to  
th e  term s o f  th e  c u r re n t  tenancy  and to  a l l  re le v a n t  c ircum stances"
o th e r  th an  th e  term s under th e  c u rre n t tenancy r e la t in g  to  d u ra tio n  and
+ 2 r e n t .
A lthough, a s  we have d iscu ssed , th e re  i s  le g a l  p ro v is io n  f o r  
re g u la t io n  of d e a lin g s  in  both  r e s id e n t i a l  and b u s in e ss  p rem ises , the 
e f fe c t iv e n e s s  o f r e n t  c o n tro l i s  f a r  from  being  s a t i s f a c to r y .  In  
r e l a t i o n  to  r e n t  c o n tro l  of r e s id e n t i a l  p rem ises th e  Rent Act i s  merely 
law on p ap er. By c o n tr a s t  r e g u la t io n  o f b u s in ess  p rem ises has been more 
s u c c e s s fu l. The rea so n s  f o r  t h i s  su ccess  a re  obv ious. The Landlord  and 
Tenant (B usiness P rem ises) A ct, a s  we have seen , i s  n o t p r im a r i ly
* See s .16 .
 ^ See s . 1?.
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concerned w ith  r e n t  c o n tro l  h u t w ith  s e c u r i ty  o f te n u re . As we s h a l l  
see , im plem entation  of r e n t  c o n tro l depends very  much on th e  
a d m in is tra tiv e  m achinery of enforcem ent. Such a  machinery has never 
been n ecessa ry  in  th e  re g u la t io n  o f b u s in ess  p rem ises . But even in  
the assu ran ce  of s e c u r i ty  of te n u re , a  te n a n t o f b u s in ess  p rem ises has 
had th e  advantage o f having  money,hence th e  necessa ry  f in a n c ia l  
s tan d in g  to  ch a llen g e  v io la t io n s  of th e  law by a  la n d lo rd . E f f o r t s  
in  im proving th e  e f fe c t iv e n e s s  of r e g u la t io n  should  th e re fo re  be 
focused  on r e n t  c o n tro l of r e s id e n t i a l  p rem ises.
Let u s  now review  r e n t  c o n tro l ,  su g g es tin g  in  what ways, i f  any, 
e f fe c t iv e n e s s  o f c o n tro l can be improved on.
( i i i )  E v a lu a tio n  of e f fe c t iv e n e s s  cf r e n t  c o n tro l
The f a i l u r e  of r e n t  c o n tro l  can be a t t r ib u te d  to  th e  la c k  of
an enforcem ent m achinery. The Rent Act p ro v id e s  v a rio u s  means of
enforcem ent. None o f th e se  however have been used . We have seen th a t
under th e  Act a  c o u r t  i s  empowered to  determ ine the  s tan d a rd  r e n t  o f
any l e t t i n g  e i t h e r  on i t s  own v o l i t io n  o r  on a p p l ic a t io n  by an
in te r e s te d  p a r ty . In  a d d it io n  to  th i s  p ro v is io n  th e  Act p ro v id e s  f o r
1
th e  appointm ent o f r e n t  c o n tro l o f f ic e r s  by th e  M in is te r . The 
fu n c tio n s  o f th e se  o f f i c e r s  a re  to  en su re , amongst o th e r  th in g s , t h a t  
th e  s ta n d a rd  r e n t  i s  observed.
S ince th e  anactm ent of r e n t  c o n tro l l e g i s l a t i o n  in  1968 th e re
* See s . 30.
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has never been a  cause of a c t io n  e n te r ta in e d  by any c o u rt on i t s  own
m otion. The High C ourt R e g is try  in  Lusaka confirm s t h i s .   ^ The
L ib ra r ia n  o f th e  High C ourt L ib ra ry  who keeps re c o rd s  o f High Court
2d e c is io n s  in  th e  co un try  cannot tra c e  any such cause o f a c t io n  e i th e r .
The S ubord inate  C ourt R e g is try  in  Lusaka does n o t e q u a lly  re v e a l any
3
such cause o f a c t io n . Reasons f o r  th e  la c k  o f a c t io n  on th e  p a r t  o f 
c o u r ts  a re  no t hard  to  seek . C ourts do no t have th e  a d m in is tra tiv e  
f a c i l i t i e s  to  c a rry  o u t th e  fu n c tio n  o f  r e n t  c o n tro l .  There i s  n e i th e r  
th e  means to  know who a re  n o t observ ing  p ro v is io n s  of th e  Act nor th e  
a d m in is tra tiv e  s t a f f  to  keep reco rd s  o f re n ta b le  p ro p e r t ie s .
The la c k  of re c o rd s  o f r e n ta b le  p ro p e r t ie s  i s  n o t only  t r u e  o f
th e  c o u rts  b u t a ls o  o f th e  more r e le v a n t  i n s t i t u t i o n s  which should  be 
w ell v e rsed  w ith  such in fo rm a tio n . A sea rch  in  th e  M in istry  o f Local 
Government and Housing re v e a le d  th a t  th e re  were no a v a ila b le  s t a t i s t i c s  
o f re n ta b le  p ro p e r t ie s .  Mr. R.W. Macdonald, a  v a lu a tio n  o f f i c e r  in  th e  
M in is try , confirm ed th a t  a lth o u g h  th e  M in is try  had r a t in g  f i l e s  of 
m u n ic ip a li t ie s  and tow nships in  th e  co u n try , th e re  were no s im i la r  
re c o rd s  reg a rd in g  re n ta b le  p ro p e r t ie s .  Mr. A.O. Agyemang, th e  
p lann ing  o f f i c e r  in  th e  C ity  Council o f Lusaka, confirm ed e q u a lly  t h a t  
th e re  were no known ow ner-occupier houses w ith in  th e  boundaries o f th e  
C ouncil. A ll he d id  in  a tte m p tin g  to  g ive a  p ic tu r e  o f housing u n i t s  in
* In te rv iew  w ith  Mr. D. Chirwa, A cting R e g is t r a r  of th e  High 
C ourt on 16/9/1977 a t  Lusaka.
O
In te rv iew  w ith  L ib ra r ia n  of th e  High C ourt L ib ra ry  on 2 4 / l / l 9 77 
a t  Lusaka.
3
In te rv iew  w ith  th e  form er and p re s e n t s e n io r  c le rk s  of c o u rt on 
16/9/1977 a t  Lusaka. A lso in te rv iew ed  th e  s e n io r  R esid en t M ag is tra te  
on 1 9 / l / l 9 77 a t  Lusaka.
^ Interview  w ith Mr. R.W. Macdonald on 13/3/1977 a t  iAisaka.
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th e  c a p i t a l  c i t y  of Zambia was e s tim a te  from th e  g ra n ts  of p la n n in g  
p e rm iss io n s . * In  h is  e s tim a tio n , over a  p e r io d  of two y e a rs  th e re  
have been th re e  hundred housing u n i t s  b u i l t  in  Lusaka. But i t  i s  n o t 
p o s s ib le  to  a s c e r ta in  from t h i s  e s tim a te  which houses have been l e t  on 
te n a n c ie s .
As can be seen , w ith o u t th e  knowledge of r e n ta b le  r e s id e n t i a l
p rem ises, i t  i s  p r a c t i c a l l y  im possib le  to  a d m in is te r  r e n t  c o n tro l .  But
even th e  p ro v is io n  f o r  appointm ent of r e n t  c o n tro l o f f ic e r s  has n o t
D.
been s u c c e s s fu lly  p u rsued . In  1969» M essrs ./Cox, D. R aggett and P.
H arring ton  were ap p o in ted  r e n t  c o n tro l o f f ic e r s  in  th e  M in istry  o f
2Local Government and Housing. These o f f ic e r s  have s in ce  l e f t  th e
co u n try . There i s  no th ing  l e f t  on rec o rd  to  in d ic a te  what fu n c tio n s
were c a r r ie d  o u t. In  M acdonald's r e c o l le c t io n  th e re  was no th ing  done
w ith  re g a rd  to  r e n t  c o n tro l by th e se  o f f i c e r s .  T h e ir  d u tie s  were those
3
of an  o rd in a ry  c i v i l  s e rv a n t, q u ite  u n re la te d  to  r e n t  c o n tro l .  At 
the  p re s e n t tim e th e re  a re  no r e n t  c o n tro l o f f i c e r s .
But even w ith  th e  la c k  o f an a d m in is tra tiv e  m achinery of 
enforcem ent, in te r e s t e d  p a r t i e s  could  s t i l l  have re c o u rse  to  j u d ic ia l  
d e te rm in a tio n  of th e  payable r e n t .  U n fo rtu n a te ly  however t h i s  re d re s s  
isivever r e s o r te d  to .  T h is , in  p a r t ,  acco rd in g  to  th e  o b se rv a tio n  o f Mr. 
J.W. Macdonald i s  due to  th e  la c k  o f knowledge by in te r e s te d  p e rso n s  of 
the  e x is t in g  r e n t  c o n tro l p ro v is io n s . T h is  la c k  o f knowledge cou ld  of
* In te rv ie w  w ith  Mr. A.O. Ogyemang on 9/3 /1977 a t  Lusaka.
2 See S . I .  No. 38 of 1969.
o
Interview  with Mr. R.W. Macdonald. See note 4 on p. 538 ,supra.
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course  q u i te  ad eq u a te ly  be cu red  by a  mass ed u ca tio n  programme. Lack 
of knowledge however does n o t appear to  be the  overwhelming re a so n .
Acute sh o rtag e  o f housing accommodation i s  th e  r e a l  reaso n  which 
re n d e rs  c h a llen g in g  of th e  payable  r e n t  a  d isadvan tage  even to  
knowlegeable p a r t i e s .  The re n tin g  of houses by th e  N ational 
A g r ic u l tu ra l  M arketing Board ( h e re in a f te r  c a l le d  NAMB) i s  i l l u s t r a t i v e  
of th e  d ic ta t in g  c ircum stances in  a  la n d lo rd  te n a n t r e la t io n s h ip .
NAMB i s  a  p a r a s t a t a l  o rg a n is a tio n  which r e n ts  from p r iv a te  la n d ­
lo rd s  a  v a s t  number o f r e s id e n t i a l  p ro p e r t ie s  f o r  i t s  enqployees bo th  
in  Lusaka and elsew here in  th e  co u n try . NAMB has a  number of advan tages 
in  i t s  d e a lin g s  w ith  la n d lo rd s  which an average in d iv id u a l tenant«4ces no t 
have. The o rg a n is a tio n  has th e  money and a v a ila b le  le g a l  ad v ice  in  i t s  
Legal D epartm ent. In  re n tin g  houses NAMB i s  governed by th e  e x is t in g  
government d i r e c t iv e .  T h is  d i r e c t iv e  r e q u ire s  th a t  b e fo re  th e  
O rg a n isa tio n  r e n t s  p ro p e rty  i t  should  seek  th e  ad v ice  o f a  p ro fe s s io n a l  
c o n su lta n t on th e  r e n ta b le  va lue  o f th e  p ro p e r ty . NAMB's Legal 
O ff ic e r  however d is c lo se d  t h a t  th e  O rg an isa tio n  j u s t  r e s o r t s  to  d i r e c t  
d e a lin g s  w ith  la n d lo rd s . The reason  f o r  t h i s  i s  th a t  p ro f e s s io n a l  adv ice 
ta k e s  tim e to  have and la n d lo rd s  a re  r e lu c ta n t  to  w a it f o r  t h i s  adv ice  
when th e re  a re  numerous te n a n ts  w ill in g  to  pay r e n ts  one year in  
advance. The L egal O ff ic e r  added th a t  th e  p re s su re  f o r  accommodation 
in  th e  c u r re n t  y e a r i s  such th a t  the  O rg an isa tio n  has a lre a d y  e n te re d  
in to  more th an  f iv e  hundred te n a n c ie s  w ith  s t i l l  many more employees on 
th e  w a itin g  l i s t .
R evealing  th e  d is p o s i t io n  o f la n d lo rd s , th e  L egal O ff ic e r   ^ s a id
* Interview  with NAMB’s  Legal O fficer  on 24 /3 /1977 a t  Lusaka.
they just dictate what rent they want. You take it or leave it.
Pressed with such a situation NAMB takes up any offer that is 
available for convenience sake. Asked why they could not challenge 
such arbitrary determination of rent, the Legal Officer gave as the 
main reason harm to the public relation and reputation of the 
Organisation. It is feared that any legal challenge might prompt 
landlords to refrain from any future dealings with NAMB. The lucrative 
nature of the market from the landlord's point of view is borne out by 
lettings of houses to individuals by the University of Zambia. Until 
fairly recently the University had a surplus of housing units which it 
rented to individuals. When these houses were rented to individual 
tenants, the payable rent was arbitrarily determined by the University 
as the landlord. The rent so determined was not calculated on the 
basis of the Rent Act. Officially it has been said the payable rent was 
the best offer obtainable on the market.  ^ The market value is however 
dictated by the demand and could not therefore correspond to the 
standard rent as determined under the Act. The Act primarily insists 
on "a monthly rate of one and one quarter per centum of the cost of 
construction". With such a test the standard rent under the Act would 
in any event be lower than the market value.
In such dictating circumstances the National Rent Payers 
Association of Zambia appears to have the description of an organisation 
which would have rescued the tenant by ensuring that the standard rent 
was observed. This Association has been in existence now for nearly ten
In te rv ie w  w ith  th e  U n iv e rs ity  Housing O ff ic e r  on 2 2 /9 /1 9 77 
a t  Lusaka. The a u th o r  i s  a ls o  c u r re n tly  a  member of th e  S en io r S ta f f  
Housing Committee o f th e  U n iv e rs ity .
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y ears  and p u rp o r ts  to  ensure  in  i t s  o b je c t iv e s  th e  i n t e r e s t s  o f r e n t  
p a y e rs . A part from a  th re a te n e d  c a l l  f o r  a  n a tio n a l  b o y co tt to  pay 
r e n ts  in  1970, th e re  i s  no th ing  d isco v e ra b le  from  the a c t i v i t i e s  of 
th e  A sso c ia tio n  which su g g es ts  th a t  th e  A sso c ia tio n  has e v e r  concerned 
i t s e l f  w ith  s tan d a rd  r e n t .   ^ I f  an y th in g  th e  A sso c ia tio n  has sp en t a  
good d e a l o f tim e n u rs in g  i t s  in te r n a l  sq u ab b les . In  any case i t s  
s e rv ic e s ,  i f  th e re  were to  be any , a re  l im ite d  to  p a id  up members.
In  t h i s  type of s i tu a t io n  i f  r e n t  c o n tro l were s t i l l  th e  
G overnm ent's theme th e  burden o f r e g u la t io n  would have to  be assumed 
more p o s i t iv e ly  by th e  Government i t s e l f .  One way of doing t h i s  would 
be com piling a  re c o rd  o f r e n ta b le  p ro p e r t ie s  w ith  th e  a sse sse d  re n ta b le  
v a lu e . There would have to  be a  r e n t  r e g i s t r y  to  keep th e  re c o rd s  up to  
d a te  from time to  tim e. I f  t h i s  were ach iev ed , what would be l e f t  f o r  
n e g o tia tio n  between th e  p a r t i e s  a re  term s and c o n d itio n s  o f th e  tenancy 
o th e r  than  th e  r e n t .  And in  th e  even t of r e n t  being  ag reed  on by p r iv a te  
n e g o tia tio n , t h i s  cou ld  be made s u b je c t to  th a t  k ep t in  th e  r e g i s t r y .  
In s is te n c e  by th e  te n a n t on th e  r e g i s t r y  s t ip u la te d  r e n t  could be guarded 
by l e g i s l a t i v e  p ro v is io n  a s  n o t being  a  ground upon which a  tenancy  
co u ld  be te rm in a ted  o r  re fu se d  to  be renewed.
The danger w ith  such a  l e g i s l a t i v e  i n i t i a t i v e  i s  th a t  i f  th e  
r e g i s t r y  re n ta b le  value  does n o t correspond  to  th e  m arket va lue  i t  would 
d isco u rag e  th e  r e n t in g  o f  houses. T his cou ld  have a  damaging e f f e c t  on
 ^ A sea rch  in  th e  A s s o c ia t io n 's  f i l e  no. 102/35/?5» O ffice  o f the  
R e g is t r a r  fo r  S o c ie t ie s  on 16/9/1977 a t  Lusaka.
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th e  a lre a d y  a cu te  sh o rtag e  o f accommodation. A c lo se  r e la t io n s h ip  
be ing  m ain ta ined  between th e  m arket v a lu e  and th e  re n ta b le  v a lu e , 
may, i t  i s  su g g ested , j u s t i f y  such l e g i s l a t i v e  in te rv e n tio n .
As the  p o s i t io n  s ta n d s  now, th e  on ly  way o f en fo rc in g  r e n t
c o n tro l i s  through th e  consen t p ro ced u re . The Land (C onversion o f
T i t l e s )  Act re q u ire s  consen t o f th e  P re s id e n t  in  any tr a n s a c tio n  
1
a f f e c t in g  lan d . The l e t t i n g  of p rem ises i s  such a  t r a n s a c t io n  which
re q u ire s  p r e s id e n t i a l  consen t. In  t h i s  way both  r e s id e n t i a l  and
b u s in ess  p rem ises a re  a f f e c te d .  The c u r re n t  p r a c t ic e  i s  th a t  b e fo re
the  Commissioner of Lands sa n c tio n s  th e  l e t t i n g  on b e h a lf  of the
P re s id e n t th e  r e n ta b le  value  o f th e  p ro p e rty  i s  determ ined  f i r s t  by th e
v a lu a tio n  s e c tio n  o f th e  M in is try  of Local Government and Housing.
Mr.
According to /faacdonald , one o f th e  v a lu ers  in  the  M in is try , th e  re n ta b le  
value f o r  r e s id e n t i a l  p rem ises i s  based on th e  s tan d a rd  r e n t  under th e  
Rent A ct. The re n ta b le  value  f o r  b u s in ess  p rem ises on th e  o th e r  hand i s  
based on th e  m arket v a lu e .
To avo id  t h i s  d is p a r i ty  i n  th e  s tan d a rd  o f determ in ing  r e n t ,  i t  i s
su g g ested , th a t  the  assessm en t o f r e n t  be on th e  same b a s is .  There i s
in  t h i s  re g a rd  need to  fo rm a lly  in c o rp o ra te  r e n t  c o n tro l under the
consen t p ro ced u re . The in s t r u c t io n  a s  to  th e  form ula o f determ in ing  
r e n t  u n der th e  Rent A ct, a s  we have seen , i s  add ressed  to  a  c o u rt and n o t 
to  v a lu e r s .  S t r i c t l y  speak ing , v a lu ers  should  n o t be bound by th e  
s tan d a rd  s e t  under th e  Rent A ct. I t  i s  obvious of course  t h a t
* F o r a  f u l l e r  account o f consen t under th e  A ct, see p p .^ 8 5  
e t  s e q . , s u p ra .
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Government would still wish to fix rent, so far as rent control can he 
enforced, as provided under the Rent Act. This being government 
intention, the instruction as to determination of rent should be 
addressed quite unequivocally to the valuers.
The only weakness with regulation of rent through the consent 
procedure is that only lettings that axe brought to the attention of 
the Commissioner of Lands can be regulated. Thus unless the system of 
requiring consent can efficiently be enforced, there will still be 
cases of evasion. In the short term, notwithstanding these difficulties 
of evasion, the consent procedure can be used for rent regulation. 
Evading the procedure at any rate, renders the transaction null and 
void. The fear of having the transaction bad in law for want of 




THE MACHINERY FOR ASSURING INTERESTS IN LAND
The two p r in c ip a l  A cts — th e  Lands and Deeds R eg is try  Act ^
and th e  Housing (S ta tu to ry  and Improvement A reas) Act p rov ide
e x c lu s iv e ly  th e  m achinery of r e g i s t r a t i o n  o f la n d . The R eserves
2
and T ru s t Land (A d ju d ica tio n  and T i t l e s )  A ct, which made p ro v is io n
f o r  r e g i s t r a t io n  of i n t e r e s t s  under th e  custom ary domain by a  mode
3
of co n v ertin g  a  custom ary law i n t e r e s t ,  has s in c e  been re p e a le d .
The wisdom of t h i s  re p e a l w il l  be commented on when a s s e s s in g  th e  
absence of a  r e g i s t r a t i o n  m achinery f o r  i n t e r e s t s  h e ld  under 
custom ary law.
We may now f i r s t  d isc u ss  th e  p ro v is io n s  o f th e  two A cts in
f  o rc e .
A. The Lands and Deeds Registry Act
T his Act p ro v id es  f o r  bo th  r e g i s t r a t i o n  of deeds a f f e c t in g  
land  and t i t l e  to  la n d . I t  i s  im p o rtan t to  no te  the  d i s t in c t io n  
between th e  two r e g i s t r a t io n  system s. R e g is tr a t io n  o f deeds in v o lv es  
a  rec o rd in g  o f t ra n s a c t io n s  th a t  have taken  p la ce  w ith  re g a rd  to  any 
p a r t i c u la r  p a rc e l  of la n d . The essence  of t h i s  re c o rd in g  system  i s  
to  p rov ide  a  f a c i l i t y  f o r  determ in ing  the  s t a t e  o f any lan d  and indeed 
in  a s c e r ta in in g  o r  deducing in  whom p ro p r ie to r s h ip  of t i t l e  v e s ts .  I t  
i s  e s s e n t ia l ly  a  r e g i s t e r  of t r a n s a c t io n s .  In  t h i s  th e  r e g i s t r y  of a
* Cap. 28?, R evised Laws.
2
Cap. 295, Revised Laws.
3 See s .2 2 (c ) ,  Act No. 20 o f 1975-
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transaction is not a guarantee as to the validity of the documents 
registered. This therefore is the flaw in the system in that 
accuracy in the contents of the documents so registered is not 
capable of ascertainment.
Registration of title on the other hand provides conclusive 
evidence behind which an intending purchaser need not go in satis­
fying himself as to the proprietorship of any given land. In this 
system registration is a guarantee as to the accuracy of the registered 
title.
This registration scheme when initially devised for the
then territory of Northern Rhodesia was primarily intended to assure
European settlers' interests in land. The scheme was supported by a
cadastral survey system of South African origin. P.J. Dale, a
senior research fellow at the North East London Polytechnic who
investigated cadastral surveys within the Commonwealth, a project
financed by the Ministry of Overseas Development, records how the
registration scheme in Zambia has been confined to only 6% of the 
1
country. This portion of the country is historically where 
European settlements were established. The Lands and Deeds Registry 
Act does not however confine the application of its provisions to any 
part of the country. In other words, these provisions could be 
extended to all the lands within Zambia. But since the administration 
of the registration scheme was concerned with land under European 
occupation, the practice over the years has ignored land under African
 ^See P.F. Dale, Cadastral Surveys within the Commonwealth, 
HMSO, 1976, pp. 270-271.
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occupation  in  R eserves and T ru s t  la n d . With th e  s h i f t  in  emphasis 
from European i n t e r e s t s  to  A fr ic a n  i n t e r e s t s  th e  a d m in is tra tio n  of 
th e  r e g is t r a t io n  scheme poses sev ere  d i f f i c u l t i e s .
Before e v a lu a tin g  the  d i f f i c u l t i e s  o f ad ap tin g  th e  
r e g i s t r a t io n  system  to  c o n d itio n s  of modem Zambia, we s h a l l  d is c u s s  
th e  p ro v is io n s  o f th e  Act a s  th ey  re g u la te  th e  two a s p e c ts  of 
r e g i s t r a t io n .
( i )  R e g is tra tio n  o f Deeds
The Lands and Deeds R e g is try  Act re q u ir in g  th e  r e g i s t r a t i o n
of documents a s  m a te r ia l ly  r e le v a n t  provides* *
Every document p u rp o r tin g  to  g ra n t, convey o r t r a n s f e r  
land  o r  any i n t e r e s t  in  la n d , o r to  be a  le a s e  o r 
agreem ent f o r  le a s e  o r  p e rm it of occupation  of lan d  
f o r  a  lo n g e r  term  th a n  one y e a r , o r  to  c re a te  any 
charge upon lan d , w hether by way of mortgage o r 
o th e rw ise , o r  which ev idences th e  s a t i s f a c t io n  of 
any mortgage o r charge . . . u n le s s  a lre a d y  
re g is te r e d  . . .must be r e g is te r e d  w ith in  the  tim es 
h e r e in a f te r  s p e c if ie d .  2
The p rov iso  to  t h i s  s e c t io n  d isp e n se s , however, w ith  the  requ irem en t
of r e g i s t r a t io n  w ith  re g a rd  to  "a  document c re a tin g  a  f lo a t in g  charge
upon land  th a t  has been r e g is te r e d  under . . . th e  Companies Act o r
. . . th e  C o-operative S o c ie t ie s  A ct . . . " .  T his i s  because i t  i s
re q u ire d  e lsew here.
Four p o in ts  fundam ental to  t h i s  r e g i s t r a t i o n  scheme can be 
observed. These a re  namely th a t*
1 See s . 4 ( l ) .
2 For th e  s p e c if ie d  tim es w ith in  which r e g i s t r a t i o n  should be 
e f fe c te d , see s . 5.
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(a )  th e  document conveying an i n t e r e s t  need only  "p u rp o rt to  
g ra n t, e t c . " ;
(b) i t  i s  every  k ind  of document (ex cep t those  covered by th e  
p ro v iso ) which i s  a f fe c te d ;
be
(c )  th e  i n t e r e s t  conveyed sh o u ld /fo r  a  term  n o t l e s s  than  a  
y ear; b u t
(d) in  th e  case  of an encumbrance (such  a s  a  charge or mortgage) 
a f f e c t in g  la n d  th e re  i s  no l im i ta t io n  a s  to  d u ra tio n .
(a) above u n d ersco res  th e  u n r e l i a b i l i t y  o f such a  r e g i s t r a t i o n  system . 
The document p u rp o r tin g  to  convey an i n t e r e s t  need no t a c tu a l ly  and 
v a l id ly  convey such i n t e r e s t .  In  the  C ourt of Appeal case  of 
W illiam  Jacks & Co. (Zambia) L td . v . R e g is tr a r  of Lands & Deeds and 
C o n stru c tio n  & Investm ent H oldings L td . ,  ^ th e  F u ll  C ourt co n sid e red  
the  meaning o f th e  word "p u rp o rtin g "  in  s . *4-. Doyle, Ag. C .J . ,  (a s  he 
th en  was) s a id t  " I t  seems to  me th a t  th e  in te n t io n  of th e  
l e g i s la tu r e  in  u s in g  the  word "p u rp o rtin g "  in  s . 4 . . . was to  
r e l ie v e  the  R e g is tr a r  o f th e  g re a t  burden o f a s c e r ta in in g  what in  
f a c t  was th e  t r u e  n a tu re  o f any document p re sen te d  to  him. P rov ided  
on i t s  fa ce  i t  ap p ea rs  to  him more o r l e s s  a c c u ra te ly  to  resem ble a  
v a l id  document which re q u ire d  r e g i s t r a t io n ,  he does n o t have to  go 
f u r th e r " .  P u t in  o th e r  words, h is  lo rd s h ip  i s  say ing  th a t  a  document 
can be r e g i s te r e d  even i f  in v a l id  so long  a s  i t  i s  a p p a re n tly  v a l id .
The facts in this case were that the appellant, having 
apparently entered into an agreement for a lease exceeding one year,
1 S .J .Z . No. 5 of 1967 a t  p . 5 4 .(C .A .).
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applied, to the Court to have it registered out of time. The said 
agreement, however, although complete in some particulars, lacked 
a commencement date. This deficiency was held by the Court as 
depriving the document of any purport to be an agreement for a lease. 
Ramsay, J., more aptly put it: * " . . .  The Agreement . . . may
have been thought by the parties to have been a concluded agreement, 
but it is to be registered, not by them, but the Registrar. He is a 
qualified barrister or solicitor, and a perusal by him of the 
agreement would satisfy him that, on the face of it, it does not 
purport to be an agreement for lease".
On this basis it was held that the agreement fell outside the 
provisions requiring registration. The effect this decision has is 
that not every invalid document can be admitted for registration.
Only a latent invalidity would have the effect of making a document 
purport to convey an interest. In so far as a document apparently 
invalid does not qualify for registration it can be said that this 
registration system is not entirely unreliable.
Whatever the Registrar may rightly or wrongly admit for 
registration, it appears abundantly clear that the system of 
registering documents is not intended to cure any defects in the
2
documents so registered. In this respect the Act plainly stipulates:
Registration shall not cure any defect in any 
instrument registered or confer upon it any 
effect or validity . . .
1 At pp. 57-58.
2 See s . 21.
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As to (b) above, registration, with certain exceptions already
mentioned,  ^is compulsory in respect of all documents which convey
an interest exceeding one year. The Nyasaland case of In the Matter
2
of the Estate of Osman Tayub where the registration provisions of
the 1916 Lands Registration Ordinance were in issue provides useful
contrast. In that case the issue before the bar was whether letters
of administration were required to be registered under the said
Registration Ordinance. S.6 of the Ordinance provided* " . . .  all
deeds, conveyances, wills and instruments in writing . . . whereby any
land or interest in or affecting land may be affected . . . are
subject to compulsory registration". This Ordinance replaced the
k1910 Registration of Documents Ordinance which like the correspond­
ing Zambian Act required registration of "all documents purporting 
to grant or transfer land or any interest in land, or to lease 
land . . .".
Thomas, J., finding letters of administration not included in 
the definition clause of the 1916 Ordinance, where letters of admin­
istration with will annexed were mentioned, did not hesitate to hold 
that they were not intended to be subject to registration. The Zambian 
Act is in this regard quite express that letters of administration are 
subject to registration. S.5(3) of the Act specifies that "Probate of
* Floating charges on the assets of companies or co-operative 
societies.
2 5 Ny.P.L.R.9.
3 No. 8 of 1916.
4 No. 12 of 1910 (see sA).
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a  w i l l  a f f e c t in g  la n d  o r  any i n t e r e s t  in  lan d  s h a l l  he r e g is te r e d  
w ith in  tw elve months o f th e  g ra n t  th e re o f  o r  the  s e a lin g  th e re o f 
. . The d e f in i t io n  c lau se  makes i t  c le a r  t h a t  "p ro b a te  of a
w ill" " in c lu d e s  l e t t e r s  o f a d m in is tra tio n  w ith  o r  w ithou t w i l l  
annexed". ^
On r e g i s t r a t io n  o f every  such document, th e  document s h a l l  
d e sc rib e  th e  land  in  q u e s tio n  by re fe re n ce  to  a  diagram o r  d e ta i le d  
p lan  approved by th e  Surveyor G enera l, u n le s s  th e  lan d  so d e sc rib ed  
has a lre a d y  been s im i la r ly  d e sc rib e d  by p re v io u s  r e g is te r e d  docum­
e n ts .  In  t h i s  even t th e  document r e g is te r e d  must r e f e r  to  the
document a lre ad y  r e g is te r e d  w ith  the  diagram  or p la n  d e sc r ib in g  th e  
2lan d . T h is, n eed le ss  to  say , a s s u re s  th e  accuracy  o f r e g i s t r a t i o n  
a s  i t  r e l a t e s  to  a  p a r t i c u l a r  p a rc e l  of la n d .
The consequence of f a i l u r e  to  r e g i s t e r  any document a s
3
sp e c if ie d  i s  to  re n d e r such document " n u ll  and v o id " . The e f f e c t
of th ese  words — " n u l l  and void" has been th e  su b je c t o f c o n f l ic t in g
4d e c is io n s . In  th e  High C ourt case  o f Ward v . C asale & Burney th e  
ex p ress io n  " n u ll and void" under th e  Lands and Deeds R e g is try  
Ordinance (a s  i t  th en  was) was equated  to  th e  ex p ress io n  "void  a t  
law" a s  used  in  th e  18^5 E n g lish  Real P ro p e r ty  A ct. ^ On th i s  b a s is
 ^ See s .2 ( f ) .
^ See s . 12.
3
See s . 6.
^  5 N.R.L.R. 759.
^ 8 & 9 V ie t. c . 106. S .3 provided* "A le a s e , re q u ire d  by law 
to  be in  w ritin g  . . . made a f t e r  th e  f i r s t  day of O ctober, 18^5t 
s h a l l  be void a t  law u n le s s  a ls o  made by deed".
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it was held that although the agreement in issue was void at law for 
want of registration, it was enforceable in equity. The subsequent 
High Court case of Sundi v. Ravalia * took a contrary view, holding 
that the meaning of "null and void" is "of no effect whatever" 
whether at law or in equity.
Of the two conflicting judicial views, it is submitted with 
respect that the Sundi case is more in accord with the provisions of 
the local Act because the Vard case wrongly equated "null and void" 
to "void at law". The former expression on the face of it invites 
no restrictions in meaning while the latter by not being exclusive 
appears to invite the equity jurisdiction of the Court.
The Uganda case of Souza Figueiredo & Co. Ltd. v. Moorings
2 3Hotel Co. Ltd., (followed in the Kenyan case of Clarke v. Sondhi,
bringing into issue the relevant provisions of the Registration of
Titles Ordinance appears distinguishable from the Sundi case. The
issue in this case was what was the effect of want of registration of
a document which under the Ordinance was required to be registered.
The relevant provision of the Ordinance which was the subject of
interpretation provided* ^
No instrument until registered in manner herein 
provided shall be effectual to pass any estate 
or interest in any land under the operation of
1 5 N.R.L.R. 3^5.
2 /f l9 6 0 _ 7  E .A .926.
3 ZTl963_7 E .A .iO ?. 
k Cap. 123, Laws of Uganda.
^  See s . 51.
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this Ordinance or to render such land liable to 
any mortgage; but upon such registration the 
estate or interest comprised in the instrument 
shall pass or (as the case may be) the land shall 
become liable to the covenants and conditions set 
forth and specified in the instrument or by this 
Ordinance declared to be implied in instruments of 
a like nature.
The appellant in this case took occasion to argue, that since 
the agreement in issue (a sublease exceeding three years) was not 
registered, it was ineffectual to create any estate or interest in 
land —  hence the covenant to pay the rent was unenforceable. 
Interpreting the provision of the Ordinance, Sir Kennth O ’Connor,
P., denied the appellant's argument when he held* ". . . no estate 
or interest in land can be created or transferred by an unregistered 
instrument; but s.51 does not say that an unregistered instrument 
cannot operate as a contract inter partes”.
To the argument that doctrines of equity cannot override the 
terms of the Ordinance, his lordship replied;  ^ ”. . .  there is no
question here of an equity overriding . . . the Ordinance . . .
there is nothing in the Ordinance to say that an unregistered
document purporting to be a lease of, or an agreement to lease, land
which is subject to the operation of the Ordinance for more than
three years is void”. On this reasoning the distinguishing factor 
is provided. If the provision had gone further to state that an 
unregistered document was void, like under the Zambian Act, his lord­
ship, it would appear, would have accepted that want of registration 
rendered the transaction an absolute nullity.
1 At p. 931.
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Although such would seem to he the effect of non-registration 
under the Zambian Act, the proviso to s.6 which declares unregister­
ed documents "null and void” is equally important. The proviso 
stipulates that registration out of time can, on application to the 
court, be granted under certain conditions. These conditions are 
namely that*
(a) the failure to register was unavoidable;
(b) there are special circumstances which afford ground for giving 
relief; and
(c) no injustice would be caused by allowing registration.
In the Matter of Delkins Ltd. & Airflex Ltd.,  ^a decision of 
the High Court is illustrative of conditions (a) and (c). In this 
case Delkins Ltd., (the applicant) sought the indulgence of the 
Court, by moving that it be granted an extension of time within which 
to register two documents in respect of certain properties assigned 
to it by Airflex Ltd. The latter had made the assignment in consider­
ation that the applicant would refrain from seeking judgment against 
it in respect of debts owing. The applicant employed the services of 
a solicitors who had since left the country. The solicitor had 
been instructed to attend to all the legal requirements relating to 
the assignment. The solicitor, however, neglected to effect 
registration of the documents within the specified time. The 
application for the extension of time was opposed by one of the 
proprietors of the said properties and the liquidator of Airflex Ltd.
* 1971/HK/237 (unreported).
555
The proprietor had entered into a Deed of Surrender with Airflex Ltd. 
The liquidator argued that registration would have the effect of 
divesting him of virtually the only asset distributable to the 
ordinary creditors.
Chomba, J., (as he then was), while holding that the negligence 
of the solicitor made the failure to register unavoidable from the 
applicant's viewpoint for which the absent solicitor could not be 
sued by reason of his absence, a grant of extension of time would do 
injustice to other interested parties. The application was accord- 
ir&y refused.
Patel & Another v. Ismail * is another case illustrating, inter 
alia, condition (b) —  that special circumstances do exist. In this 
case the appellant applicants entered into a written agreement with 
the respondent for the purchase of the good will of the latter's 
business. As part of the agreement the respondent was to grant the 
applicants a three year lease of the premises with an option to renew 
for two years after which latter period the condition as to renewal 
would not attach. The applicants undertook to pay all moneys, incl­
uding rent and fees for registration of the lease. Subsequent to 
taking possession one of the applicants approached respondent to have 
a formal lease drawn but the latter said that it was not necessary.
The applicant dissatisfied with this arrangement sought legal advice 
from a barrister who equally gave his opinion that a formal lease was 
unnecessary as an agreement for a lease was as good as a lease. On the
1 5 N.R.L.R. 563.
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expiration of the three year period, the applicants sought renewal, 
which the respondent rejected. The respondent instead commenced 
proceedings soon after for recovery of possession, adopting the 
attitude that the unregistered document was null and void.
The Court granted extension of time for registration on a 
finding that special circumstances did exist in that: 
l(a) the applicants had taken reasonable steps to ensure that 
their rights under the agreement were preserved;
(b) the respondent had been asked to execute a formal lease and 
had refused;
(c) it would be inequitable not to grant the application; and
2 no injustice could be caused as the respondent had acted in 
in
axjequitable manner.
The existence of conditions to warrant a grant of extension of 
time must necessarily be a question of fact.
( i i )  R e g is tra tio n  o f t i t l e
The Act stipulates under what circumstances the issue and hold­
ing of a certificate of title is compulsory. It is thus provided: ^
As from the 1st May, 19^» no document purporting 
to grant, convey or transfer land or any interest 
in land, or to be a State Lease or agreement for
a State Lease, or to be a lease or agreement for
a lease for a term of not less than fourteen years, 
or to create any charge upon land, whether by way
of mortgage or otherwise, shall be registered . . .
unless, prior to such registration, a Certificate 
of Title or Provisional Certificate in respect of 
the land comprised in such document has been issued 
to the person or persons entitled thereto.
 ^ See s . 29.
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This provision started a system of certification of title effective 
from 1944; for a document conveying an interest in excess of fourteen 
years to be registered, the condition precedent is the obtaining of a 
title certificate to the land in question. In the case of encumbrances, 
such as mortgages, no restriction in time is imposed. What this means 
is that every time a mortgage is created there must be a certificate 
of title relating to the land affected. From the point of view of 
money lending institutions, no money would be lent where the security 
attached to the land is not supported by a title certificate.
The procedure for obtaining a title certificate is first to
apply for a provisional certificate. After the expiry of six years
from the issue of a provisional certificate, the registered proprietor
may then proceed to apply to the registrar for a certificate of title. ^
In the case of an original State grant of land, however, the President
’’shall instruct the Registrar to issue a Certificate of Title without
any Provisional Certificate, and the Registrar shall in such event
2
issue a Certificate of Title accordingly . . .”.
In applying for a provisional certificate ’’Every applicant . . . 
shall produce to the Registrar all instruments in his possession or 
under his control or in any way affecting his title and shall furnish 
a schedule of such instruments and also, if required, an abstract of his 
title, and shall make and subscribe a declaration of the truth of the
3





registrar shall cause investigations and inquiries to be made into
the title to the land specified therein.  ^ In this task the
registrar shall order the applicant to serve notices on any
interested persons not made party to the application and every such
2
notice shall invite objections from such persons. If at the
expiration of the time or times specified in such notices and after
receipt of all documents no objection is lodged, the registrar shall
3
then issue a provisional certificate. If there is any objection to
the application, the registrar shall refer the matter to the Court,
which after determination may order the issue of the certificate, or
vary it to take into account the rights of other parties or refuse
4the issue altogether, and the registrar shall act accordingly.
In the case of applying for a certificate of title, a similar 
procedure is followed with only this requirement that the registrar
advertises the application by notice in the gazette and at least one
5
newspaper published in Zambia or approved by the Minister. ^ If at the 
expiration of the time specified in the advertisement no objection is 
lodged, "the Registrar shall proceed to file and cancel all the 
documents of title delivered to him with such application, including 
the Provisional Certificate, and shall issue to the applicant a 







 ^ See s . 45 .
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l ik e  in  th e  case of a  p ro v is io n a l c e r t i f i c a t e ,  s h a l l  "be r e f e r r e d  to
the C ourt which has s im i la r  powers o f  o rd e rin g  th e  is s u in g , vary ing
o r re fu s in g  th e  g ra n t o f th e  c e r t i f i c a t e .  * On th e  is su e  o f e i th e r
c e r t i f i c a t e ,  the  r e g i s t r a r  s h a l l  cause to  be no ted  on the  c e r t i f i c a t e
2e x is t in g  encumbrances.
R e g is tra tio n , a s  th u s  d iscu ssed  under th e  two schemes of 
deeds and t i t l e ,  e n t a i l s  s p e c ia l  le g a l  consequences to  which we may 
now ad d ress  o u rse lv es .
( i i i )  Legal consequences of r e g i s t r a t i o n
In  th e  case of r e g i s t r a t i o n  o f documents, th e  im p o rtan t
consequence to  note i s  w ith  re g a rd  to  p r i o r i t y  o f documents. I t
3
i s  th u s  p rov ided :
A ll documents re q u ire d  to  be r e g is te r e d  . . . 
s h a l l  have p r i o r i t y  acco rd in g  to  d a te  o f r e g i s t r a t ­
io n ; n o tic e  of a  p r io r  u n re g is te r e d  document 
re q u ire d  to  be r e g is te r e d  . . . s h a l l  be d i s ­
regarded  in  th e  absence o f a c tu a l  f ra u d .
s h a l l
The d a te  of r e g i s t r a t io n  fo r  t h i s  pu rpose /be  th e  d a te  upon which th e
kdocument s h a l l  f i r s t  be lodged f o r  r e g i s t r a t i o n  in  th e  r e g i s t r y .
I t  i s  im portan t to  note about t h i s  p ro v is io n , t h a t  a s  between 
two competing c la im s, th e  f i r s t  r e g i s te r e d  document has p r i o r i t y  
no tw ith stand ing  th e  p resen ce  of n o t ic e  of th e  o th e r  document which 
might be e a r l i e r  in  tim e of ex ecu tio n . Thus th e  d o c tr in e  o f n o tic e  i s
 ^ See s . ^6 .
^ See s . 48.
3 See s . 7 ( i ) .
^ See s . 7 (2 ) .
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e x p re s s ly  ousted  from being  a  r e le v a n t  c o n s id e ra tio n . In  t h i s  th e
Zambian p ro v is io n  escap es  th e  c r i t i c i s m  and in te r p r e ta t io n  p laced
on th e  Gold C oast Land R e g is try  Ordinance * in  th e  West A frica n
2C ourt of Appeal case of Crayem v . C onso lidated  T ru s t L td .
In  t h i s  case  th e  owner of p rem ises f i r s t  le a se d  h is  p ro p e rty  
to  th e  re sp o n d en ts  f o r  a  s e r ie s  o f f iv e  year p e r io d s  w ith  an o p tio n  
to  renew. Under a  deed which was th e  s u b je c t  o f t h i s  c a se , the  
re sp o n d en ts  sought to  e x e rc is e  t h e i r  r i g h t  o f renew al a t  th e  end 
of a  f iv e  year p e rio d . But be fo re  th e  o p tio n  was e x e rc ise d , th e  
owner had le a se d  th e  same p rem ises to  th e  a p p e l la n ts  on b e t t e r  term s 
and c o n d itio n s . The deed under which th e  re sp o n d en ts  sought renew al 
was n o t, however, r e g i s te r e d .  On f a i l i n g  to  o b ta in  p o sse ss io n  from 
th e  resp o n d en ts  who re fu s e d  to  q u i t  on account o f t h e i r  o p tio n  to  
renew, th e  a p p e lla n ts  commenced p roceed ings to  reco v er p o sse ss io n .
The is su e  was s o le ly  w hether r e g i s t r a t i o n  co n fe rred  a b so lu te  p r i o r i t y  
as between competing c la im s n o tw ith s tan d in g  n o tic e  o f an e a r l i e r  b u t 
u n re g is te re d  deed.
The re le v a n t  p ro v is io n s  under th e  Ordinance governing the
3
e f f e c t  o f r e g i s t r a t i o n  w ith  re g a rd  to  p r i o r i t y  m erely s ta te d i
"Every in s tru m en t execu ted  on o r a f t e r  the  2 4 th  day of March, 1883 . . . 
so
s h a l l , / f a r  a s  reg a rd s  any lan d  a f f e c te d  th e reb y , tak e  e f f e c t  a s  a g a in s t  
o th e r  in s tru m en ts  a f f e c t in g  th e  same land  from th e  d a te  o f i t s  
r e g i s t r a t i o n  . . . " .  The absence o f th e  in c lu s io n  in  t h i s  p ro v is io n
 ^ Cap. 112 Laws of th e  Gold C oast. 
2 (19^9), 12 W.A.C.A.W3.
See s . 20.
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t h a t  t h i s  was to  be th e  e f f e c t  n o tw ith stan d in g  n o tic e  in c l in e d  th e  
F u l l  Court to  hold t h a t  p r i o r i t y  o f r e g i s t r a t i o n  was no t p ro te c te d  
from being  ad v erse ly  a f f e c te d  by n o t ic e . D e liv e r in g  th e  judgment 
o f the  C ourt, Lewey, J .A .,  held*  ^ ” . . .  a  l a t e r  in s tru m en t can
by r e g i s t r a t io n  o b ta in  p r i o r i t y  over an  e a r l i e r  one only i f  i t  was 
o b ta in ed  w ithou t f ra u d  and w ithou t n o tic e  o f th e  e a r l i e r  un­
re g is te r e d  in s tru m en t” . F in d in g  th a t  th e  a p p e lla n ts  had n o tic e  of 
th e  re sp o n d en ts ' le a s e ,  th e  C ourt took  the  view th a t  th ey  should  
have been p u t on enqu iry  by rea so n  th e re o f  and hence would have been 
a b le  to  d isco v e r t h a t  th e  re sp o n d en ts  had an o p tio n  to  renew.
The s p e c if ic  re fe re n c e  to  n o tic e  in  th e  Zambian p ro v is io n  
re n d e rs  n o tic e  n o t a  m a te r ia l  c o n s id e ra tio n  a f f e c t in g  th e  p r i o r i t y  
o f a  r e g is te r e d  document. T h is  p r i o r i t y  i s  on ly  su b je c t to  a c tu a l  
f r a u d .
The n ex t im portan t consequence o f r e g i s t r a t i o n  r e l a t e s  to  
r e g i s t r a t i o n  of t i t l e .  On th e  is su e  of a  c e r t i f i c a t e  or p ro v is io n a l 
c e r t i f i c a t e  of t i t l e  (which in  i t s e l f  i s  ev idence of th e  r e g i s t e r ) , 
th e  c e r t i f i c a t e  s h a l l  be t r e a te d  by a l l  c o u r ts  a s  co n clu siv e  ev idence 
t h a t  th e  h o ld e r th e re o f  i s  th e  p ro p r ie to r  u n le s s  t h i s  can be r e ­
b u tte d  by p ro d u c tio n  o f th e  r e g i s t e r  w herein such p a r t i c u la r s  o f th e
2c e r t i f i c a t e  a re  e n te re d . A m plifying f u r th e r  on th e  co n c lu s iv en ess  
o f such c e r t i f i c a t e s ,  s . 58 o f th e  A ct exempts th e  tr a n s fe re e  of an
1 At p. 4^7.
 ^ See s . 5^*
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i n t e r e s t  from  th e  r e g is te r e d  p ro p r ie to r  to  in q u ire  in to  th e  p ro p r ie ty  
of t i t l e  o f th e  r e g is te r e d  owner excep t in  in s ta n c e s  of f ra u d . In  
t h i s  exemption the  t r a n s fe re e  s h a l l  no t be a f f e c te d  by n o tic e , 
d i r e c t  or c o n s tru c tiv e , o f any t r u s t  o r  u n re g is te re d  i n t e r e s t  and 
" th e  knowledge th a t  any such t r u s t  o r u n re g is te re d  i n t e r e s t  i s  in  
e x is te n c e  s h a l l  no t o f i t s e l f  be im puted a s  fra u d " .
On th e  co n c lu s iv en ess  of th e  r e g i s t e r  o r  c e r t i f i c a t e  o f
t i t l e  a s  ev idence of p ro p r ie to r s h ip ,  th e  Kenyan case o f Dinshaw
1
Byram.jee & Sons L td . v . The A tto rney  G eneral i s  i l l u s t r a t i v e .  I t
was h e ld  in  t h i s  case t h a t  the  t i t l e  o f a  person  appearing  on th e
r e g i s t e r  a s  p r o p r ie to r ,  secu red  in  accordance w ith  th e  p ro v is io n s  of
th e  R e g is tr a t io n  o f T i t l e s  O rdinance, i s ,  a s  a g a in s t  th i r d  p a r t i e s
a c t in g  in n o c en tly , co n c lu s iv e  of t h a t  f a c t .  The u n d e rly in g  r a t io n a le
o f t h i s  accep tance  i s  th e  s a n c t i ty  o f th e  r e g i s t e r  which, in  th e
words of S ir  Clement De L estang , Ag. P . ,  " . . . were i t  o therw ise  th e
p r in c ip a l  o b je c t  o f th e  Ordinance . . . founded on th e  T orrens system
2of lan d  r e g i s t r a t i o n ,  would be d e fe a te d . . . " .  An e a r l i e r  Kenyan
3
case  of Govind.ji P o p a tla l  v . Nathoo V is a n d ji . which came b e fo re  th e  
P r iv y  C ouncil, was even more em phatic in  in te r p r e t in g  the  p ro v is io n  
on which th e  Dinshaw B yram jee 's  case  r e l i e d .  The p ro v is io n  o f the  
R e g is tr a t io n  o f T i t l e s  O rdinance in  is su e  provides*
1 £ l 9 6 £ 7  E.A .198.
2 At p . 201.
3 £l962_7 E.A.372.
See s . 23, cap. 160, Laws of Kenya.
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The duplicate certificate of title issued by 
the registrar to any purchaser of land upon transfer 
or transmission by the proprietor thereof shall be 
taken by all courts as conclusive evidence that the 
person named therein as proprietor of the land is 
the absolute and indefeasible owner thereof . . . 
except on ground of fraud or misrepresentation to 
which he is proved to be a party . . .
On the basis of this section, the Privy Council held that 
the certificate of title issued pursuant to this provision was 
conclusive evidence of the title of the mortgagee to the property. 
Delivering the opinion of the Board, Lord Guest adopted  ^without 
reservation the observation of Windham, J.A., (in the Court of 
Appeal)i
"Any other conclusions would violate the general 
principle of the sanctity of the register, which 
is the foundation of all legislation based, as 
the Registration of Titles Ordinance is, upon 
the Torrens system of registration".
The issuing of a certificate of title by the registrar on trans­
ferring land to a purchaser by the registered proprietor is under 
the Zambian Act governed by s.6l.
There is a great deal of similarity between the Zambian and
the Kenyan system as set out in the Registration of Titles Ordinance.
This warrants looking at judicial conclusions on the Kenyan
provisions as persuasive in regard to the provisions of the Zambian
legislation. Quite besides the similarity in the mode of deducing
2
the root of title under the two schemes, both provisions have a
1 At p. 376.
2
Compare in this regard the Zambian Act and part III of the 
Kenya Ordinance. Note that the latter initially applied only to 
the Coast District of Kenya.
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similar purport on the vitiating effect of fraud on the conclusiveness 
of proprietorship.
Other incidents also flow from the acceptance that a 
certificate of title entails ownership of the land to which it relates. 
Except in specified instances, no action for recovery of any land can 
lie against a registered proprietor of that land. * These exceptions 
relate tot
(a) rights of a mortgagee over a defaulting mortgagor;
(b) rights of the President with regard to a defaulting holder 
of a state lease;
(c) a person deprived of land through fraud as when a certificate 
of title is issued in these circumstances;
(d) a person deprived of land or any interest therein by reason 
of the fact that such land is inadvertently included under a 
certificate of title issued in respect of another proprietor; 
and
(e) a registered proprietor claiming under a certificate issued 
earlier in time than a subsequent one issued to another 
proprietor in respect of the same land.
But more important in the indefeasibility of a registered 
proprietor's rights, is the statutory bar against adverse acquisit­
ion of interests by prescription in regard to land the subject of
2
a certificate of title. This confirms the helpless legal status of 
a "squatter” who, as we have seen, cannot, particularly in urban
1 See s . 3 4 (1 ) .
2 See s . 35.
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areas, assert any interest over any land without specific grant
1
from the proprietor.
The benefits of the certificate of title also extend to a
provisional certificate "except that the Court may, at any time
upon good cause shown at the suit of any person who claims that
he has a better title, cancel or amend a Provisional Certificate
and in that event may order the rectification of the Register 
2
accordingly".
In assuring further the various interests in land to which 
the Act applies, there is the facility of a caveat.
(iv) The caveat facility
3In this regard the Act stipulates:
Anv person —
(a) claiming to be entitled to or to be beneficially 
interested in any land or any estate or interest 
therein by virtue of any unregistered agreement 
or instrument or transmission, or of any trust 
expressed or implied, or otherwise however, or
(b) transferring an estate or interest in land to 
any other person to be held in trust, or
(c) being an intending purchaser or mortgagee of any 
land;
may at any time lodge with the Registrar a caveat . . .
Grounds (a) and (c) were the subject of comment in the High 
Court case of Concrete Construction (Holdings) Ltd. v. Mubanga. ^





The f a c t s  in  t h i s  case  were t h a t  th e  a p p lic a n t company e n te re d  in to  
a w r i t t e n  agreem ent w ith  resp o n d en t f o r  th e  s a le  by th e  form er to  
th e  l a t t e r  of a  p ie c e  of la n d . The responden t p a id  p a r t  o f th e  
purchase p r ic e  b u t f a i l e d  to  s a t i s f y  th e  b a lan ce . On be in g  re q ­
u e s te d  to  pay th e  b a lan ce , a  cheque was drawn by him on th e  
s tre n g th  o f which th e  a p p lic a n t  company execu ted  the  w r i t t e n  ag ree ­
ment. The cheque was, however, su b seq u en tly  d ishonoured  upon which 
th e  a p p lic a n t  sought to  a l i e n a te  th e  lan d  to  an o th er p u rc h a se r . On 
d isco v e rin g  t h i s  move, th e  resp onden t f i l e d  a  cav ea t on th e  b a s is  
of th e  executed  agreem ent, a l le g in g  th a t  he had acq u ired  b e n e f ic ia l  
ownership o f the  p ro p e r ty . The a p p lic a n t  opposed th e  c a v e a t.
Chomba, J . ,  r e je c te d  t h i s  ground ru l in g  th a t  by f a i l u r e  o f the  
resp onden t to  perform  th e  c o n tra c t  he a ls o  f a i l e d  to  a c q u ire  
b e n e f ic ia l  ow nership. Hence a  cav e a t could n o t be f i l e d  on th a t  
ground. P robing in to  th e  cav e a t p ro v is io n s  to  f in d  w hether a  cavea t 
cou ld  be supported  by rea so n  o f th e  responden t being an  in ten d in g  
p u rch ase r, h is  lo rd s h ip  p laced  t h i s  i n t e r p r e ta t io n  on th e  meaning of 
th e  p ro v is io n  — M—The term  'in te n d in g  p u rc h a se r ' i s ,  r e g r e t ta b ly ,  
n o t d e fin e d  . . .  In  my view however th a t  term  should  be construed  
to  mean a  p a r ty  who i s  n o t on ly  in te n d in g  to  purchase b u t who has th e  
a b i l i t y  to  purchase . . . " .
2In  Morgan v . C la rk  a  c a v e a t was s u c c e s s fu lly  lodged  on th e  
b a s is  o f b e n e f ic ia l  ow nership. T his was an a p p l ic a t io n  by th e
1 At p . 4 .
2 I* N.R.L.R. 15?.
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a p p lic a n t to  have th e  cavea t f i l e d  by th e  resp onden t removed.
The f a c t s  o f th e  case were t h a t  th e  respondent accep ted  a p p l ic a n t 's
o f f e r  f o r  th e  s a le  o f th e  farm . Acceptance o f th e  o f f e r  was
e f fe c te d  b u t soon a f t e r  r e c e ip t  o f th e  same, th e  a p p lic a n t
p u rp o r te d ly  withdrew th e  o f f e r  having so ld  th e  farm  to  an o th er
p u rch ase r. F ind ing  th a t  th e re  was a  v a l id  c o n tr a c t ,  Palm er, Ag. 
up
J . , / h e l d  th e  caveat which rem ained e f f e c t iv e .
P a r t i e s  re ly in g  on th e  c av e a t f a c i l i t y  must c le a r ly  show th e  
e x is ten ce  o f an i n t e r e s t  th ey  c la im  they  a re  e n t i t l e d  t o .  An 
a rguab le  p o in t  should  be l e f t  f o r  d e te rm in a tio n  a t  th e  t r i a l  of th e  
a c t io n . Thus In  th e  M atter o f th e  A g r ic u ltu ra l  F inance Company L td. 
and Mweemba & O th rs . ,  ^ C u llin a n , J . ,  re fu se d  to  in te r f e r e  w ith  th e  
d e fen d an ts ' cavea t when th e  i n t e r e s t  f o r  which the  p l a i n t i f f  company 
sought to  remove th e  cav ea t a s  mortgagee o f th e  p ro p e rty  was n o t 
founded on any documentary p ro o f o f t i t l e  o r i n t e r e s t  o th e r  than  an 
a f f id a v i t  merely deposing th e  e x is te n c e  of a  m ortgage. H is lo rd sh ip  
th u s  observed* "A ll . . . q u e s tio n s  a re  a  m a tte r  of ev idence which 
in  th e  p a r t i c u la r  c ircu m stan ces  o f th i s  case  can only be s e t t l e d  a t  
a  t r i a l  . . ^
3
The e f f e c t  of a  c av ea t once p ro p e rly  lodged i s  to  b a r  any
f u r th e r  d e a lin g s  in  th e  lan d  to  which i t  r e l a t e s .  I t  i s  th u s  
p rov ided  th a t  so long a s  a  c av e a t rem ains in  fo rc e  no e n try  can
* 1973/HP/923 (u n re p o r te d ) . 
2 At p . 8 .
3
As to  the  procedure and req u irem en ts  o f lodg ing  a  cav ea t, 
see  s s . 77-78 & 80.
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be made on th e  r e g i s t e r  "having th e  e f f e c t  of charg ing  o r t r a n s ­
f e r r in g  or o therw ise  a f f e c t in g  th e  e s ta te  o r i n t e r e s t  p ro te c te d
by such cav ea t . . ."  . In  Re a  s p e c ia l  case  subm itted  by th e
2R e g is tr a r  o f Lands and Deeds th e  is s u e  was whether a  second 
caveat cou ld  be r e g is te r e d  in  r e s p e c t  of th e  same lan d  w hile th e  
f i r s t  c av ea t s t i l l  s u b s is te d . Woodman, A .G .J ., h e ld  th a t  a lthough  
the  second cavea t d id  n o t have th e  " e f f e c t  o f charg ing  o r  t r a n s ­
fe r r in g "  th e  land  p ro te c te d  by th e  f i r s t  c a v e a t, n e v e r th e le s s  i t
3
w ould"otherw ise a f f e c t " th e  same. A ccordingly  r e g i s t r a t io n  o f th e  
second cav ea t was p ro h ib i te d .
The f a c i l i t y  o f th e  cav ea t may no t  however be abused by th e
cav ea to r. Any im proper use of a  cav ea t w il l  ren d e r th e  person
a t  whose in s ta n ce  i t  i s  i n s t i t u t e d  l i a b l e  f o r  damage a t  th e  s u i t
o f th e  person  who s u s ta in s  damage by reaso n  th e re o f .  Thus i t  i s
provided* "Any person  lodg ing  any cavea t w ith o u t reaso n ab le  cause
s h a l l  be l i a b l e  to  make to  any p e rso n  who may have s u s ta in e d  damage
4thereby  such com pensation a s  may be ju s t " .
T h is p ro v is io n  was s u c c e s s fu lly  employed in  th e  High Court 
case o f C o n stru c tio n  and Investm ent H oldings L td . v . W illiam  Jacks
1 See s . 79.
2 5 N .R.L.R.475.
3
^ For a  c o n tra ry  view a s  to  th e  e f f e c t  o f th e  words "o r 
o therw ise" i f  the  ejusdem g e n e r is  r u le  were to  app ly , see 
e d i to r i a l  no te  a t  p . 475*
4 See s . 82.
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& Go. (Z) L td . * The f a c t s  o f t h i s  case  a re  t h a t  Zambia Airways 
C orporation  gave by l e t t e r  a  f irm  commitment to  purchase th e  
p l a i n t i f f ' s  p ro p e r ty . Subsequently  however, th e  in te n d in g  p u rch ase r 
inform ed th e  p l a i n t i f f  th a t  i t  would be p o in t le s s  to  e n te r  in to  
fu r th e r  n e g o tia tio n s  w hile p l a i n t i f f ' s  t i t l e  rem ained encumbered 
by a  cav ea t lodged a t  th e  in s ta n c e  o f th e  d e fen d an t, who had claim ed 
an agreem ent f o r  a  le a s e  o f f iv e  y e a rs  w ith  th e  p l a i n t i f f .  A fte r  
th e  p l a i n t i f f ' s  p ro p e rty  was f r e e d  from any c av e a t, th e  p l a i n t i f f  
approached Zambia Airways C o rp o ra tio n , which by l e t t e r  exp ressed  
no f u r th e r  i n t e r e s t  in  th e  p ro p e r ty . T hat th e  s a le  f e l l  th rough 
because of the  d e fe n d a n t 's  c av ea t was beyond d is p u te . The p l a i n t i f f  
now brought s u i t  a g a in s t  the  d e fen d an t f o r  lo s s  due to  th e  in te n d in g  
p u rc h a s e r 's  change o f mind.
In  de term in ing  th e  cause of a c t io n ,  th e  main is su e  b e fo re  th e  
Court was what was meant by th e  words in  th e  p ro v is io n  — "w ith ­
out reaso n ab le  cause"? In  answ ering th e  q u e s tio n , S c o tt ,  J . , 
add ressed  h im self to  th e  c ircum stances in  which an o th er perso n  would 
have th e  r ig h t  to  p re v e n t the  r e g is te r e d  p r o p r ie to r  d e a lin g  f r e e ly  
w ith  th e  p ro p e rty  r e g is te r e d  in  h is  name. H is lo rd sh ip  found th e  
c ircum stances to  be " i f  th a t  o th e r  perso n  h a s , o r  p u rp o r ts  to  have, 
an en fo rceab le  i n t e r e s t  in  th e  p r o p e r ty , in  q u e s tio n . . I f  t h i s
were n o t the  ca se , h is  lo rd s h ip  concluded* " . . .  th en  he should  n o t 
. . .  be j u s t i f i e d  in  in te r f e r in g  w ith  th e  r i g h t s  of th e  r e g is te r e d  
p r o p r ie to r " . On t h i s  prem ise h is  lo rd s h ip  equated  "reaso n ab le"  w ith  
" ju s t i f i a b l e "  and hence "w ith o u t reaso n ab le  cause" was in te r p r e te d
1 1972 Z.R.66(H.C. ) .
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to  mean a  claim  which was n o t j u s t i f i a b l e .  H is lo rd sh ip  r e je c te d  
the d e fe n d a n t 's  c o n te n tio n  th a t  th e  t e s t  should  sim ply be w hether 
the  defen d an t b e liev ed  i t  was e n t i t l e d  to  an i n t e r e s t  in  lan d .
S ta tin g  th e  p r in c ip le  th e  le a rn e d  judge said* ” . . .  The r ig h t  
g iven  . . . should be u sed  w ith  c a re , a s  i t  would no t . . .  be 
ju s t i f i a b l e  to  say t h a t  a  p e rso n  had a  claim  to  an i n t e r e s t  in  lan d  
u n le ss  i t  was supported  by a  v a l id  document, o r documents, ev idencing  
the i n t e r e s t ,  or document o r documents p u rp o r tin g  to  do so , and 
capable of s u s ta in in g  an  a c t io n  th e reo n , o r a p p a re n tly  so . . . ” .
F in d in g  th a t  th e  agreem ent in  is su e  between th e  p l a i n t i f f  
and defen d an t was h e ld  to  have been p a te n t ly  in v a l id  and d id  no t 
even p u rp o r t to  be an  agreem ent f o r  a  le a s e ,  th e  le a rn ed  judge 
held  th a t  th e  defendan t f a i l e d  to  j u s t i f y  h is  c laim . Compensation 
was th e re fo re  awarded to  th e  p l a i n t i f f  in  a  sum a sse ssed  on th e  
d iffe re n c e  between th e  c o n tra c t  p r ic e ,  which th e  in ten d in g  
pu rchaser would have p a id , and th e  c u rre n t m arket p r ic e .
B. The Housing (S ta tu to ry  and Improvement A reas) Act
The land  in t e r e s t s  c re a te d  by t h i s  A ct have a lre a d y  been 
2d iscu ssed . In  a d d i t io n  to  c re a tin g  th e se  i n t e r e s t s  however,
m achinery f o r  r e g i s te r in g  them a s  an  a ssu ran ce  o f t h e i r  e x is te n c e
has a ls o  been p ro v id ed . P ro v id in g  f o r  v a r io u s  t i t l e  r e g i s t r i e s  th e
3
Act c o n s t i tu te s  r e s p e c tiv e  c o u n c ils  a s  r e g i s t r i e s  of th e
F or t h i s  h o ld in g , see judgment o f th e  C ourt of Appeal (a s  
i t  then  was) in  W illiam  Jacks & C o.(Zam bia)L td. , case , a t  pp. 5^8-5^9 
su p ra .
2
See ch ap te r 6 , p p .3 58-360.su p ra .
3
^ "C ouncil" means "a  m unicipal c o u n c il, tow nship c o u n c il , 
r u r a l  c o u n c il o r any o th e r  co u n c il e s ta b lis h e d  under th e  Local 
Government A ct". See s . 3 .
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s ta tu to ry  housing and improvement a re a s  w ith in  t h e i r  boundaries.
Avoiding p ro v is io n s  of th e  Lands and Deeds R eg is try  Act and
r e la te d  A cts,  ^ which re q u ire  an  a cc u ra te  d e s c r ip t io n  o f any
p a rc e l of land , th e  s u b je c t  o f r e g i s t r a t i o n ,  th e  new Act p ro v id es
2fo r  a  g e n e ra l p lan  r e l a t i n g  to  e i t h e r  type o f a r e a .  I t  i s  in  
th i s  very  reg a rd  th a t  t h i s  new r e g i s t r a t i o n  scheme has much to  
commend i t s e l f .  The su rvey ing  and diagram  req u irem en ts  under 
th e  then  only r e g i s t r a t io n  system  in  the  coun try  were p ro h ib i t iv e  
f o r  any a re a  where su rvey ing  was im p ra c tic a b le .
The g en e ra l p lan  under th e  new scheme, which must be approved 
by the  Surveyor G eneral, should c o n ta in  th e  name and d e s c r ip t io n  by 
which th e  a re a  i s  known or i s  to  be known w ith  an  in d ic a t io n  o f 
e x is t in g  or in tended  p u b lic  f a c i l i t i e s  f o r  common u s e r .  There i s  
only one s ig n i f ic a n t  d if f e re n c e  in  th e  req u irem en t r e l a t i n g  to  the  
d e sc r ip tio n  of a  b u ild in g  in  th e  two a re a s . In  th e  case o f a  
s ta tu to r y  housing a re a , the  p la n  should  in d ic a te  th e  dim ensions of 
each p iece  o r p a rc e l o f land  w ith  a  s e r i a l  number id e n tify in g  th e  
b u ild in g . In  the  case of an  improvement a re a , on th e  o th e r hand, 
i t  s u f f ic e s  to  id e n t i f y  th e  lo c a t io n  of each b u ild in g  by a  s e r i a l  
number.
The s ig n if ic a n c e  of th e  d if f e r e n c e  can on ly  be a p p re c ia te d  
a g a in s t th e  background of the  r e s p e c tiv e  a re a s .  Improvement a re a s ,
The Lands and Deeds R eg is try  A ct, The Land Survey Act and 
th e  Town and Country P lann ing  A ct a re  e x p re ss ly  excluded from  
applying to  lan d  governed by th e  A ct. See s .^ 8  and schedule  th e re ­
under.
2 See s s A ( 2 )  & 3 7 (2 ) .
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i t  must be no ted , a re  what h i th e r to  have been "sh an ty  compounds".
The i n i t i a l  in c e p tio n  of th e se  a re a s  was unplanned and u n re g u la ted .
In  such a re a s  in s is te n c e  on dim ensions i s  n o t a  p r a c t i c a l  p ro p o s it io n .
hand,
S ta tu to ry  housing a re a s ,  on th e  o th e r/h a v e  a l l  a long  been e s ta te s  
of lo c a l  a u th o r i t i e s  and a s  such have had th e  r e l a t i v e  b e n e f i t  o f 
p lanned and o rd e rly  grow th. In  th e se  a re a s  d e te rm in a tio n  of 
dim ensions of any p a r t i c u l a r  p a rc e l  of lan d  i s  n o t e n t i r e ly  im­
p o s s ib le . Coupled w ith  a  s e r i a l  number i d e n t i f i c a t io n ,  d e te rm in a tio n  
of a  p a r t i c u la r  p ie c e  o f lan d  must be c e r ta in .
The g e n e ra l p la n  th u s  f a c i l i t a t e s  the  g ra n t  o f a  r e g i s t r a b le
i n t e r e s t .  Whenever a  co u n c il g ra n ts  any i n t e r e s t  in  r e s p e c t  o f
any p a rc e l  o r p lo t  o f la n d  in  th e se  a re a s , such g ra n t need n o t be
accompanied by an e x c lu s iv e  diagram  d e sc r ib in g  th e  p a r t i c u la r  p a rc e l
or p lo t  of lan d . In  r e s p e c t  o f a  s ta tu to r y  improvement a re a , th e
Act m erely r e q u ire s  th e  p a r t i c u l a r s  id e n tify in g  th e  house, b u ild in g
or p lo t  in  q u e s tio n  by re fe re n c e  to  i t s  a p p ro p r ia te  number on th e
p la n .  ^ T h is  p rocedure  i s  n o t, however, a v a ila b le  to  lan d  w ith in  an
improvement a re a . In  t h i s  a re a , th e  p ro v is io n  l a i d  down i s  the
is su in g  of an occupancy l ic e n c e , which i n t e r e s t  i s  r e g i s t r a b le
2w ithou t any re fe re n c e  to  the  g e n e ra l p la n . I t  has been s a id  in  th i s
reg a rd  th a t  th e  g e n e ra l p la n  has been excluded from th e  r e g i s t r a t i o n
procedure due to  th e  p r a c t i c a l  d i f f i c u l t i e s  o f su rv ey in g  p lo t s  in  a
3
compound where e x is t in g  h a b i ta t io n s  fo llo w  no re g u la r  p a t te r n .  ^ The
1 See s . 13 (2 ).
2 See s .3 9 W .
3
 ^ See Lusaka S i t e s  & S e rv ic e s  P ro .je c t, Vol. 3> op* c i t . ,  
p a r . 3 -3 .
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g en e ra l p lan  which in  any even t i s  p rep ared  in  re s p e c t  o f t h i s  a re a  
as re q u ire d  by th e  Act i s  th u s  only  of u se  to  c o u n c ils  in  the  
a d m in is tra tiv e  management of r e g is te r e d  occupancy l ic e n c e s .
I t  i s  however hard  to  conceive what d if f e r e n c e s  t h i s  procedure 
makes w ith  re g a rd  to  improvement a re a s  a s  th e  same end could  be 
ach ieved  by m erely r e f e r r in g  to  any p a r t i c u l a r  p lo t  by a  s e r i a l  
number w ith  which to  id e n t i f y  i t  on th e  g e n e ra l p la n .
There a re  a  number o f u s e f u l  com parisons th a t  can be made 
r e l a t i n g  to  th e  r e g i s t r a t i o n  o f documents and t i t l e  under th i s  
Act w ith  the  correspond ing  p ro v is io n s  o f th e  Lands and Deeds 
R e g is try  Act.. There i s  a  req u irem en t to  r e g i s t e r  "any . . . 
document r e la t in g  to  any d e a lin g  w ith  la n d " . Thus un d er th i s  
r e g i s t r a t i o n  scheme no document, w hatever le n g th  o f tim e might 
be in v o lv ed , a f f e c t in g  land  can p a ss  w ithou t r e g i s t r a t i o n .  The 
consequences o f want of r e g i s t r a t i o n ,  j u s t  a s  under th e  Lands and
Deeds R eg is try  A ct, i s  to  re n d e r an u n re g is te re d  document " n u l l  and
2 3void" . The in te r p r e ta t io n  p laced  on th e se  words in  Sundi*s c a s e ,
a s  we have a lre a d y  seen , would appear p e r t in e n t .  There i s ,  however,
a  q u a lify in g  p ro v iso  under t h i s  Act which d is t in g u is h e s  i t  from th e
s im i la r  p ro v is io n  under the Lands and Deeds R e g is try  A ct. The p ro v iso
s ta te s *
1 See s . 3 9 (4 ) .
^ See s . 16.
3
See p. 552, supra.
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Provided that nothing herein contained shall 
apply to the case of any person who has 
notice of any such document.
Under this proviso notice has a vitiating effect. Thus he who has
notice of an unregistered document cannot he heard to say that the
document is null and void. There is however no similar provision
under this Act as to the extension of time within which to
register a document. This it must he added is regrettable and may
cause hardship where failure to register was inadvertent.
As for priority of documents, under this Act too, priority 
is apparently to he determined hy the time of registration and not 
execution of the document. The provision under the Act is not, 
however,absolutely clear. The relevant provision merely states*
. . any document required or permitted to he registered under this 
Act . . . shall he registered in the order of time in which it is 
presented for that purpose". * Apart from the marginal note which 
says, "Priority determined hy registration and not hy execution", 
there is nothing expressly stated suggesting that priority is to he 
determined hy registration and not execution of a document. The Act 
is equally silent on the effect notice and fraud may have on priority 
of documents. This, it is submitted, can only lend itself to the 
conclusion that notice and fraud have a superseding effect on 
priority. Unless expressly excluded, no other conclusion would 
appear available.
The effect of a certificate of title is the same under this 
Act as under the Lands and Deeds Registry Act. Except on the grounds
* See s .  lM l)  .
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of f r a u d , m is re p re se n ta tio n  o r  m istake, th e  c e r t i f i c a t e  i s  con clu siv e  
evidence o f the  i n t e r e s t  s p e c if ie d  and g ra n te d  th e re in .  *
With reg a rd  to  th e  cav ea t f a c i l i t y ,  th e re  i s  s u b s ta n t ia l
s im i la r i ty  between th e  p ro v is io n s  o f th e  two A cts. Thus th e  grounds
and procedure f o r  lodg ing  a  cav ea t under t h i s  Act a re  th e  same and so
i s  th e  remedy f o r  com pensation where a  c av e a t i s  lodged "w ithou t
2reaso n ab le  cau se" . In  t h i s  reg a rd  the  d e c is io n  in  C o n stru c tio n
3
and Investm ent H oldings L td . ,  i s  eq u a lly  p e r t in e n t .
To the  e x te n t of any s i m i l a r i t i e s  between p ro v is io n s  of th e  
two A cts th e  new Act should be viewed in  l i g h t  of d e c is io n s  i n t e r p r e t ­
ing th e  e a r l i e r  A ct. N eedless to  say , i t  i s  now a  w ell s e t t l e d  r u le  
of c o n s tru c tio n  th a t  a  c o u rt c o n stru in g  a  l a t e r  Act i s  e n t i t l e d  to
re ly  on th e  c o n s tru c tio n  p u t on th e  same o r  s im ila r  words o r p h ra se s
kin  an e a r l i e r  Act in  p a r i  m a te r ia .
C. The absence of r e g i s t r a t i o n  machinery f o r  i n t e r e s t s  he ld  u n der
custom ary law
P rev io u s ly  th e  R eserves and T ru s t  Land (A d ju d ica tio n  and 
T i t le s )  A ct, which fo llow ed  th e  Kenya model ^ of r e g i s t r a t i o n ,  p rov ided
* See s . 8.
^ See P a r t  IV of the  A ct — s s . 26-32.
3
See pp. 568 e t  s e q , s u p ra .
k See Maxwell, The I n te r p r e ta t io n  of S ta tu te s , 10th  e d .,  London, 
pp. 33 e t  seq .
^ For the  im port of th e  Kenya model, see  North & O th rs . v 
"A frican  Land Tenure Developments in  Kenya and Uganda and t h e i r  
a p p l ic a t io n  to  N orthern R hodesia", J.A .A . V ol. 13, 1961, pp. 211-219. 
For th e  Kenya model of r e g i s t r a t i o n  of lan d  in t e r e s t s  i n i t i a l l y  e x i s t ­
ing  under custom ary law, see M. Rogers, "The Kenya Land Reform 
Programme -  a  model f o r  modern A frica"  in  Vergassung Und Recht in  
U bersee, H. K riig e r  ( e d .) ,  Hamburg, 1973, PP* 5^”57.
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m achinery fo r  r e g i s t r a t i o n  o f i n t e r e s t s  under custom ary law through 
the  a d ju d ic a t io n  p ro c e ss . A d ju d ica tio n  determ ined  who had th e  s o le  
and ex c lu s iv e  r i g h t  o f occupation  to  th e  lan d  in  q u e s tio n . I f  
determ ined  th a t  th e  c la im an t, who invoked th e  p ro cess , had such 
r ig h t  of occupation  and th e re  were no o th e r  c o n te s ta n ts ,  the  
i n t e r e s t s  in  th e  lan d  in  q u e s tio n  were converted  in to  some o th e r 
kind o f in d iv id u a l i n t e r e s t  o u ts id e  th e  domain o f custom ary law.
The in t e r e s t s  so converted  became r e g is t r a b le  in  the  name of th e  
unopposed c la im an t. R e g is tr a t io n  would have been e f fe c te d  in  th e  
R eg is try  o f Deeds e s ta b lis h e d  under th e  Lands and Deeds R eg is try  
Act and a  c e r t i f i c a t e  o f t i t l e  is su e d  n o tw ith s tan d in g  th e  p ro v is io n s  
of t h i s  A ct. ^
The r e g i s t r a b le  i n t e r e s t ,  a p a r t  from  d e s ig n a tin g  the  lan d  a s  
th e  c la im a n t 's ,  was no t e x p re ss ly  d e f in e d . A ll t h a t  th e  Act d id  was 
to  exclude custom ary law from  govern ing  r ig h t s  co n fe rred  and 
reco g n ised  a f t e r  a d ju d ic a tio n . I t  was provided* "Save f o r  th e  
purposes o f s e c t io n  12.  ^ A fr ic a n  custom ary law r e l a t i n g  to  th e  a c q u i s i t ­
io n  o r c re a tio n s  of r i g h t s  in  lan d  s h a l l  no t app ly  to  lan d  th e  s u b je c t 
2o f th e  g ra n t" . S .12 to  which t h i s  p ro v is io n  was s u b je c t m erely 
a llow ed d ev o lu tio n  on a  custom ary law h e ir  on th e  d ea th  i n t e s t a t e  of 
th e  r e g is te r e d  p ro p r ie to r  o f th e  lan d  th e re o f .  To r e t a i n  th e  
c h a ra c te r  of th e  lan d , any o th e r  c la im an t o f an i n t e r e s t  under custom ary 
law who was n o t an  h e ir  was e n t i t l e d  to  com pensation from  th e  h e i r  f o r  
th e  value o f th e  i n t e r e s t .  Upon such com pensation th e  h e i r  became th e
 ^ See in  p a r ticu la r  s . l l ( l ) .




Thus although this interest was not expressed to he an English 
freehold estate, it certainly had every resemblance in incidents with 
this estate. Indeed there is every reason to suggest that it was 
a freehold estate or the equivalent of it.
This Act as stated has since been repealed. It is, however,
difficult to ascertain what was intended to be achieved by the
repeal. Since under the Land (Conversion of Titles) Act it is the
freehold estate which was desired to be extinguished, the reason can
be inferred that the Act was repealed because it had the effect of
creating such an interest. But in so doing it appears that
consideration was never given to the benefits of registration of land
under customary law. The conversion of titles should only have
affected the registrable interest created under the Act and not
extinguished the registration scheme. It might be argued that the
speal of the Reserves and Trust Land (Adjudication and Titles) Act is
justified since provisions of the Act were rarely used except for one
2
area in the whole country. The position is similar in Malawi where 
the corresponding Act, which is still in force, has not been 
extensively used. ^ But time may soon prove that a registration scheme 
under customary law to monitor the state of land is essential.
1 See s s .  1 2 0 0 ( c ) ,  13 and 14.
2
See Schedule to the Act.
3
Gap. 59*01 Laws of Malawi has just been applied to an area 
in Lilongwe District. See schedule to the Act.
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Any su s ta in e d  e f f o r t  to  r e g u la te  t ra n s a c t io n s  o f i n t e r e s t s  
under custom ary law, such a s  v e t t in g  of s a le s ,  would need th e  su p p o rt 
o f a  r e g i s t r a t i o n  scheme f o r  e f f e c t iv e  im plem entation . But even 
beyond t h i s  th e  e f f e c t iv e  u t i l i s a t i o n  o f  lan d  under th e  custom ary 
domain needs c o n s ta n t su p e rv is io n . No s u rv e ila n c e , however, can 
be ach ieved  sy s te m a tic a lly  w ithou t any system of r e g i s t r a t i o n .  To 
d e te c t  w hether la n d h o ld e rs  a re  p u t t in g  t h e i r  la n d  to  b e n e f ic ia l  u se  
i t  w i l l  be necessa ry  in  each  and every  case to  conduct a  thorough 
in v e s t ig a t io n  who th e se  a r e .  Once on re c o rd  th e  assignm ent i s  
m erely one of su p e rv is io n . And in  t h i s  i s  th e  added b e n e f i t  o f 
c e r ta in ty  a s  to  who th e  r e g i s te r e d  owner i s .
D i f f i c u l t i e s  in  th e  modes o f r e g i s t r a t i o n  th e re  w i l l  ever be. 
A l lo t t  has very  a p p ro p r ia te ly  u n d ersco red  t h i s  when he made t h i s  
o b se rv a tio n : *
R e g is tr a t io n  demands a  d e fin ed  p a rc e l  over which 
r e g is te r e d  r ig h t s  may be e x e rc is e d . Many custom ary 
laws do not p roceed  by way o f f ix e d , determ ined  
bo u n d aries . I t  i s  n o t only  in  r e s p e c t  of so c a l le d  
s h i f t in g  c u l t iv a t io n  th a t  t h i s  p o in t  a p p l ie s ,  a lth o u g h  
c le a r ly  th e re  th e  c o n tr a s t  i s  most pronounced; even 
w e ll-d e f in e d  a g r i c u l tu r a l  r i g h t s ,  e .g .  to  make a  cocoa 
farm  ou t of a  v i r g in  f o r e s t ,  in  r e s p e c t  o f a  d e fin ed  
a re a , may c a r ry  th e  le g a l  im p lic a tio n  o f a  p r i o r i t y  
claim  to  tak e  up a  c e r ta in  amount of th e  unoccupied 
lan d  ly in g  in  th e  p a th  o f advance o f th e  c u l t iv a to r .
And to  t h i s  may be added th e  d i f f i c u l t y  o f r e g i s t e r in g  fa m ily  o r
lin e a g e  p ro p e r ty . Where th e  fam ily  i s  a s c e r ta in a b le ,  th e  problem
may w ell be re so lv ed  by r e g i s te r in g  th e  lan d  in  th e  names of fam ily
members a s  jo in t  p ro p e r ty . Where, however, lin e a g e  members cannot
 ^ See A.N. A l lo t t ,  " T h e o re tic a l and P r a c t ic a l  L im ita tio n s  to  
R e g is tr a t io n  of T i t l e  in  T ro p ica l A fr ic a " , op. c i t . ,  p . 5*
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o i l  be a s c e r ta in e d  then  th e  d i f f i c u l t y  a r i s e s .
The re p e a le d  Act i t s e l f  seems to  have o f fe re d  some answ ers to  
th ese  problem s which areTELated to  th e  r e g i s t r a t i o n  o f custom ary 
i n t e r e s t s .  The e x te n t o f th e  land  a d ju d ic a te d  on a s  be ing  in  th e  
sDle and e x c lu s iv e  occupation  o f one i s  th e  r e g i s t r a b le  p a rc e l .
Other fam ily  i n t e r e s t s  can be redeemed by the  r e g i s te r e d  p r o p r ie to r .  
In th e  a l t e r n a t iv e  th e  r e g i s te r e d  p a rc e l  can be su b jec te d  to  th e se  
o th e r i n t e r e s t s  b u t f o r  pu rposes of management the  r e g is te r e d  
p ro p r ie to r  i s  th e  one who m a tte rs .
The need f o r  a  r e g i s t r a t i o n  scheme i s  q u ite  e v id e n t . In  app­
r a is in g  which r e g i s t r a t i o n  system  i s  s u i ta b le  fo r  Zambia, we a re
l im ite d  in  th e  a l t e r n a t iv e s  a v a i la b le .  The R e g is tr a t io n  scheme under
A reas
the Housing (S ta tu to ry  and Im provem ent)/Act i s  f a i r l y  r e c e n t  and i s
1
ju sb  beginning  to  be u sed . B esides i t s  n o v e lty , th e  scheme, a s  we
have seen , i s  p r im a r i ly  designed  fo r  u rban  s e t t le m e n ts .  Thus by i t s
n a tu re  i t  cannot be s u c c e s s fu lly  employed to  r u r a l  a re a s  which
c o n s t i tu te  ab o u t 9^% of th e  lan d  in  Zambia. The R eserves and T ru s t
Land (A d ju d ica tio n  and T i t l e s )  Act which had been used in  r e s p e c t  of
one a r e a  (C h ipangali in  th e  C hipata  D i s t r i c t )  in  th e  r u r a l  s e c to r  has 
2been re p e a le d .
This on ly  le a v e s  th e  r e g i s t r a t i o n  system  under th e  Lands and 
Deeds R eg is try  Act a s  the  on ly  scheme o f long s ta n d in g . I t  i s  only
The A ct came in to  fo rc e  on 1 s t June 1975* The m u n ic ip a li t ie s  
of Lusaka, K itwe, Ndola and L iv ingstone  have j u s t  had t h e i r  g e n e ra l 
p la n s  f o r  th e  re s p e c tiv e  a re a s  w ith in  t h e i r  ju r i s d ic t io n s  subm itted  f o r  
ap p ro v a l to  th e  Surveyor-G eneral t h i s  y ear (1977)*
2
See p. 5^5, supra.
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this system, which from its practical failures and successes over 
the years, provides the basis for any meaningful assessment. With 
primarily only this registration system in the country we may 
proceed evaluating its suitability by posing the question whether 
the scheme is serving its purpose. It is necessary in answering 
this question to highlight the practical difficulties encountered 
in administering this registration system. In so doing it is hoped 
that we can appraise whether the system can be extended to all 
categories of land in Zambia.
D. Suitability of the land registration system under the Lands
and Deeds Registry Act
As pointed out earlier this system of land registration 
in its initial inception was intended to assure the interests in 
land of European settlers. Its success in this regard has been 
attributed to the South African model of cadastral survey based on 
fixed boundaries. In principle, this system could apply to the whole 
country. Mr. G. Axyee, Registrar of Lands and Deeds, agrees that the 
Lands and Deeds Registry Act does not discriminate in its provisions 
between land in the rural sector and any other land in the country.
He added in the interview that land under customary tenure (in the 
rural sector) can only be registered "subject to a diagram approved 
by the surveyor-general". ^
Registration under the Lands and Deeds Registry Act requires 
a diagram relating to the land in question. It is because of the
 ^ Interview with Mr. C. Aryee, Registrar of Lands and Deeds
on 26/4/1977 at Lusaka.
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difficulties in surveying that land under customary tenure does not 
qualify for registration. The fixed boundaries cadastral survey, 
although reputed for its accuracy, is impracticable in a vast 
area like Zambia. Fixing boundaries entails marking beacons in 
positions which should be surveyed and tied to the "national 
trigonometrical framework where possible".  ^ This in turn requires 
an adequate number of surveyors to undertake the necessary field work.
The number of trained surveyors in the country is, however,
very small and there are no immediate prospects that the situation
will improve. The Surveyors' Institute of Zambia puts the present
number of licensed surveyors in private practice at four with a large
2
number of unfilled vacancies in the public sector. As to education
facilities for training, the Institute observes* " . . .  currently
there is no local course for training professional land surveyors
and to the Institute's knowledge no Zambian is being trained abroad
3
at present". Mr. R.A. Minchell, the Director of Surveys, puts the 
ratio of professional land surveyors in either East or Central Africa 
at "one land surveyor per 100,000 people or one land surveyor per 
25,000 square kilometres of land . . .". He adds however that this 
ratio is not relevant to countries like Zambia "where educational 
facilities are such that candidates with the basic educational qualif­
ications for training at professional level are not being produced in
See E.A. Oke, "Land Tenure Systems in Zambia", a paper 
presented on behalf of the Surveyors' Institute of Zambia at the 
permanent committee meeting of the International Federation of 
Surveyors, Ibadan, 1976, at p. 10.
2
See "Situation Report! Zambia", in The Development of Land 
Resources in East, Central and Southern Africa* The Role of 
Surveying and Land Economy, London, 1976 at p. 85.
^ See R.A. Minchell, "Surveying and Mapping for Development", 
ibid., at p. 50.
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anywhere near sufficient numbers to satisfy demands, irrespective of 
the manpower needs". Mr. Tompkins, the chief examination officer in 
the Survey Department of the Ministry of Lands and Agriculture, 
reveals even a more disappointing picture as to the attitudes of 
young Zambians towards the surveying profession. He observes that 
their disposition is one of disinterest and in his view there is 
very little that can be done to generate interest. *
With such a bleak manpower position, the present cadrastral
surveying system can no longer be relied on, let alone facilitate the
extension of registration of land to all parts of the country. But
even besides the manpower difficulties the current practice of
fixed boundaries is time consuming and costly. Mr. Minchell has
expressed disatisfaction with this system because "there is no real
quick method of survey . . .". On the cost the system entails "in
high density, low cost housing areas or in low value rural areas",
2
he concludes that it is prohibitive. On the time that it can take
between surveying and processing the required diagram, Mr. Dale
observes from his investigations that the Zambian system has given
3
rise to considerable delays. The preparation of such diagrams 
has at times taken two years while the checking can take as long as a 
year. This is of course mainly due to the shortage of manpower.
1
In te rv ie w  w ith  Mr. Tompkins, c h ie f  exam ination  o f f i c e r ,  on 
2 l /9 / i9 7 7  a t  Lusaka.
2 See R.A. M inchell, "Surveying and Mapping f o r  Development", 
op. c i t . , a t  p . 49 .
3
 ^ P .F . D ale, C a d a s tra l Surveys w ith in  th e  Commonwealth, op. 
c i t . ,  pp. 269-270. Dale c a r r ie d  ou t t h i s  p ro je c t  on th e  recommendation 
o f th e  Conference o f Commonwealth Survey O ff ic e rs  in  1971. The p ro je c t  
was fin an ced  by th e  M in is try  o f O verseas Development. C f .,  p . 5^8 
s u p ra .
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The stringency of the checks is, however, another contributing 
factor. Mr. Tompkins disclosed that as the chief examination officer 
over the years he has had to refer back to the field several surveys 
because "of errors due to incompetence".
It is quite evident that these difficulties cannot be over­
come in the normal course of time. Hence a search for the alternative 
is imperative. The Survey Department appears to have offered a 
provisional solution to this problem. The Department is increasingly 
relying on the provisions of section 12(l)(b) of the Lands and Deeds 
Registry Act. This allows the substitution of a diagram by preparation 
of a "sufficiently detailed plan" in circumstances "where the 
Surveyor-General is satisfied that an actual survey or the approval 
of a diagram is, for the time being, impracticable". The practice has 
been to prepare a "sketch plan" on the strength of which the State 
grants a 1A years lease.  ^ A "sketch plan" has been described as a 
detailed plan which is prepareifrom other, but adequate, sources of 
information by which a parcel of land is identified in relation to some 
natural feature. Such a plan is done in the office without the need of 
going to the field. Subsequently when a diagram has been prepared the 
lease may then be extended for a period not exceeding 100 years from 
the date of the original grant. With a "sketch plan" lA years is the 
maximum interest allowed in law. This is so because with effect from 
the 1st May, 194A any document which conveys an interest in land 
exceeding lA years can only be registered if accompanied by a
* For the practice of such grants in Reserves and Trust land, see 
pp. 3A6 et seq., supra.
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certificate or provisional certificate of title.  ^ But such a 
certificate of title can only be obtained on the strength of a 
diagram describing the land to which the certificate relates, 
it
Officially/is said that the "sketch plan" is just a
provisional measure. Mr. Dale notes, however, that the tendency of
the Department of Lands has been to grant l*f years leases due to
delays in the preparation of diagrams. This has been done "to avoid
2
the necessity of having a surveyed diagram prepared . . .". A
suggestion has been put to the Department of Survey that if the
"sketch plan" is serving a useful purpose, the solution then lies in
extending the period of the lease. The official reaction is, however,
opposed to this suggestion because it is felt that this would be
abandoning accuracy for which the diagram, based on the present
3
survey methods, has been reputed.
The Department of Survey does, neverthless, appreciate the 
limitations on the current cadastral survey system. The official 
feeling within the Department is that the solution lies in the shift
1 C f .,  pp. 556-557, s u p ra .
2
See P.F. Dale, Cadastral Surveys within the Commonwealth, 
op. cit., at p. 270.
3
Joint interview with Mr. Tompkins and the Assistant Surveyor-
General, (Cadastral) on 21 /9 /1977  at Lusaka.
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1
from th e  p re s e n t f ix e d  boundaries  system to  the  g e n e ra l boundaries 
system . The A s s is ta n t  Surveyor-G eneral (C a d as tra l)  a rg u es  th a t  th e  
su ccess  o f a  g e n e ra l boundaries system  depends on good la rg e  s c a le  
maps. As th e  s i t u a t io n  s tan d s  now, g e n e ra lly  the  d e t a i l s  on 
a v a ila b le  maps i n  Zambia a re  out d a ted . U n less th e re  i s  p ro v is io n  
of money to  develop a  good mapping system  th e  p re se n t system  w il l  
have to  be r e ta in e d . Where th e re  a re  s u f f i c i e n t  d e t a i l s  on a  map, 
the A s s is ta n t  S urveyor-G eneral p o in ted  o u t t h a t  th ey  have in  f a c t  
p repared  diagram s j u s t  a s  a c c u ra te  a s  th o se  based on c a d a s tr a l  survey  
w ithout the  need to  go to  th e  f i e l d .  T his f o r  in s ta n c e  was done in  
re sp e c t of 6,000 h e c ta re s  its th e  North W estern P rov ince and a  develop­
ment p r o je c t  in  th e  Mungule a re a  of th e  C e n tra l P ro v in ce . I t  was 
p o s s ib le  to  lo c a te  w ith  accu racy  th e  p o s i t io n s  o f th e  re s p e c tiv e  
p a rc e ls  of land  from  th e  d e t a i l s  and n a tu ra l  f e a tu r e s  d is c lo se d  by the  
maps.
C e r ta in ly  th e re  i s  m e rit in  the  p ro p o sa l to  move to  th e  g e n e ra l 
boundaries system  where th e  marking of a  p a rc e l  of lan d  i s  r e l a t e d  to  
i t s  p o s i t io n  v i s - a - v i s  th e  n a tu ra l  f e a tu re s  such a s  ro a d s , m ountains, 
stream s and o th e r  e re c t io n s  on th e  ground. In  t h i s  way th e  c o s t ly  and 
tim e consuming f i e l d  survey  i s  avoided . Indeed a s  between th e  f ix e d
Dale d e f in e s  " f ix e d  boundary" a s  "a  boundary th e  p re c is e  l in e  
of which has been determ ined  and recorded'.' He d e f in e s  "g en e ra l 
boundary" a s  "a  boundary th e  p re c is e  l i n e  o f which has n o t been 
d e term ined". See P .F . D ale, C ad a s tra l Surveys w ith in  th e  Commonwealth, 
op. c i t . ,  (g lo s sa ry )  a t  p . x x i. Simpson d e f in e s  f ix e d  boundary in  
r e l a t i o n  to  the  E n g lish  R e g is tr a t io n  R u les; bu t h is  d e f in i t io n  o f 
g e n e ra l boundary ap p ears  more i l lu m in a tin g  -  "a  boundary of which th e  
p re c is e  l in e  i s  undeterm ined in  r e l a t i o n  to  th e  p h y s ic a l fe a tu re  
which dem arcates i t  . . . " .  See S.R . Simpson, Land Law and 
R e g is t r a t io n . Cambridge U n iv e rs ity  P re s s , 1976 (g lo s sa ry )  a t  p . x l i .
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b o u n d arie s  system , on one hand, and th e  g e n e ra l boundaries  system , 
ora th e  o th e r , none can c la im  s u p e r io r i ty  o r any p a r t i c u la r  
advan tage  over th e  o th e r . In  England f o r  example the  g en era l 
b o u n d aries  system  supported  by th e  ordnance map has worked w ith  
'remarkable su ccess  a s  a  f a c i l i t y  in  land  r e g i s t r a t i o n .  * So has th e  
f ix e d  boundaries system  worked s u c c e s s fu lly  in  South A fric a  where 
i t  has been re p u te d  f o r  accu racy  in  the  d e s c r ip t io n  o f th e  r e g is te r e d  
la n d . ^
D esp ite  t h i s  com p etitio n  between th e  two system s, Mr. Dale has
q u i te  a p p ro p r ia te ly  observed t h a t  f o r  th e  lan d  su rv ey o rs , " th e
problem  i s  to  determ ine w ith in  e i th e r  a  f ix e d  or g e n e ra l boundary
system , w hether one s tan d a rd  of survey w il l  in  the  long  term  produce
s ig n i f i c a n t ly  g r e a te r  b e n e f i ts  and le a d  to  b e t te r  o v e ra l l  land
3
a d m in is tra tio n  th an  an o th er , , . In  t h i s  reg a rd  Mr. Dale ap p ears
to  ag ree  w ith  th e  o f f i c i a l  view in  th e  Departm ent of Survey th a t  
Zambia w il l  o b ta in  g re a te r  b e n e f i ts  from th e  g en e ra l boundaries system  
ba;sed on d e ta i le d  la rg e  s c a le  maps. He has in d ic te d  th e  South 
A fric a n  modelled c a d a s tra l  survey  now in  use in  Zambia f o r  having 
beien su c c e ss fu l in  6 p e r c e n t of th e  co un try  " a t  th e  expense of th e  
o v te ra ll mapping req u irem en ts  o f th e  co u n try " .
Although th e re  i s  t h i s  o f f i c i a l  en thusiasm  f o r  the  g en e ra l
 ^ See S.R . Simpson, Land Law and R e g is t r a t io n , op. c i t . ,  pp.
133-137.
2
I b id . , p p . 104 e t  s e q .
3
See P .F . D ale, C ad a s tra l Surveys w ith in  the  Commonwealth, op. 
c i t . , a t  p . 35*
** I b id ., a t  p. 271.
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boundaries system, the Assistant Surveyor-General readily admits 
some unavoidable limitations in relying on this system. Large 
scale maps can only support the general boundaries system if the 
topography in the country consists of a sufficient number of natural 
features. In places like the Western Province of the country where 
the terrain is flat and sandy large scale mapping will be a fruit­
less exercise. In these circumstances it can only be suggested that 
along side the general boundaries system, the present cadastral 
survey be retained for such areas of the country which lack sufficient 
natural features. Indeed in evaluating the importation of the English 
principle of the general boundaries in Tanganyika, Dowson and 
Sheppard scorned* "the value of this provision in Tanganyika, a 
country practically devoid of physical boundaries, is somewhat 
obscure". ^
But even accepting the general boundaries system in principle, 
there is the limitation of financial provision for preparation and 
constant revision of large scale maps. The Department of Survey 
expressed apprehension as to whether the Government would readily 
provide the necessary money. If the mapping scheme proves too 
expensive, this in itself may be prohibitive in the moves to implement 
a new system. This may well be the case if there is no overall demand 
for land registration in the rural sector. In this situation, 
extensive mapping of the country could be a burden on government revenue
 ^Quoted by S.B. Simpson in Land Law and Registration, op. cit., 
at p . lAO.
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w ithou t th e  j u s t i f i c a t i o n  th a t  re s p e c tiv e  landow ners in  th e  co u n try ­
s id e  a re  making f u l l  u se  o f th e  r e g i s t r a t i o n  scheme. I f  t h i s  i s  
l i k e ly  to  be the c ase , and th e re  i s  no rea so n  to  be too o p tim is t ic  
judg ing  from  the  minimal u se  o f th e  now re p e a le d  R eserves and T ru s t 
Land (A d ju d ica tio n  and T i t l e s )  A ct, which prov ided  f o r  r e g i s t r a t i o n  
of t i t l e  in  re s e rv e s  and t r u s t  la n d , then  th e  s o lu t io n  f o r  Zambia 
may l i e  in  lan d  r e g i s t r a t i o n  based on sy s te m a tic  a d ju d ic a t io n  such a s  
in  Kenya and Malawi. * In  t h i s  reg a rd  th e  re p e a le d  R eserves and T ru s t  
Land (A d ju d ica tio n  and T i t l e s )  Act w ill  have to  be re e n a c te d . To 
supplem ent th e  e f fe c t iv e n e s s  o f th e  A ct, th e re  w il l  be need fo r  a  
programme of mass ed u ca tio n , h ig h lig h tin g  th e  b e n e f i ts  t h a t  can acc ru e  
from in d iv id u a l is a t io n  of t i t l e  under the  re e n a c te d  A ct.
There a re  many advan tages w ith  a  lan d  r e g i s t r a t i o n  scheme 
based on a d ju d ic a tio n . The p ro c e ss  of a d ju d ic a tio n  and derm acation  
of boundaries can be ad m in is te red  by s t a f f  n o t n e c e s s a r i ly  s k i l l e d ,  
th e reb y  re se rv in g  s k i l l s  o f su rv ey o rs  to  a c tu a l  survey  work. The 
l im ite d  f in a n c ia l  re so u rc e s  can on ly  be u sed  in  s p e c ia l ly  s e le c te d  
a re a s  where immediate developm ent i s  contem plated  and j u s t i f i e d  on 
economic grounds.
We may conclude our d is c u s s io n  on th e  s u i t a b i l i t y  o f the c u rre n t 
r e g i s t r a t i o n  system  in  Zambia by r e s ta t i n g  what a l t e r n a t iv e s  a re  
a v a i la b le .  The p re s e n t r e g i s t r a t i o n  scheme can be re ta in e d  b u t a s  a
o p . c i t . ,
See S.R. Simpson, Land Law and R e g is t r a t io n ,/p p . 197 e t  s e q . ,  
and c h a p te r  2 3 .
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g en era l p r in c ip le  th e  scheme should  be based on th e  g en era l 
boundaries system . The a d o p tio n  o f th e  l a t t e r  system , however, needs 
s u f f ic ie n t  f in a n c ia l  p ro v is io n  f o r  a  d e ta i le d  up to  d a te  mapping of 
the  coun try . Where, however, mapping i s  n o t a  p r a c t i c a l  e x e rc is e  due 
to  th e  la c k  of s u f f ic ie n t  n a tu ra l  f e a tu r e s  in  some p a r t s  o f th e  
coun try , th e  p re se n t c a d a s t r a l  survey o f f ix e d  boundaries  can be 
re ta in e d  fo r  such a re a s . I f  on ad o p tio n  of the  g e n e ra l boundaries 
system the  mapping c o s t  to  su p p o rt th e  system  i s  p ro h ib i t iv e  and 
uneconomic, then  the  re p e a le d  a d ju d ic a tio n  p ro cess  should  be r e ­
in tro d u ced  a s  a  p ro v is io n a l measure f o r  r e g i s t r a t i o n  o f land  in  th e  





CONCLUSIONS AND SOME PROPOSALS FOR REFORM
This th e s i s  shows th e  need fo r  o v e ra l l  reform  in  th e  law*
I  have t r i e d  to  in d ic a te  th e  f a c to r s  which s t i l l  i n h i b i t  th e  
im plem entation o f  an e f f e c t iv e  p o lic y  o f  lan d  developm ent. For 
f o r ty  y ears  o f  d i r e c t  C o lo n ia l O ffice  B r i t i s h  a d m in is tra tio n  a  
lan d  ten u re  had been evolved which p r im a r i ly  p rov ided  s e p e ra te  
c a te g o r ie s  o f lan d h o ld in g  fo r  two r a c i a l  groups. The p o l ic ie s  
th a t  in flu en c ed  th i s  e v o lu tio n  have been exp lo red  in  P a r t  I I  o f  
t h i s  work. Economic i n t e r e s t s ,  o b je c t iv e  o f a t t r a c t i o n  o f 
European s e t t l e r s  and th e  p ro te c t io n  o f A frican  i n t e r e s t s  eng ineered  
a  te n u r ia l  system based e s s e n t i a l ly  on ra c e  s e g re g a tio n . A frican s  
were by and la rg e  confined  in  occupation  o f th e  lan d  re se rv e d  
fo r  them w ith  a l l  th e  f a c i l i t i e s  and le g a l  p ro v is io n s  governed 
by custom ary law. Land under European occupation  a t t r a c t e d  a l l  
th e  a t te n t io n  w ith  th e  p ro v is io n  o f  a  law and f a c i l i t i e s  com patib le  
w ith  a  lan d  ten u re  fav o u rab le  to  European la n d h o ld e rs . With th e  
a tta in m en t o f  independence th e re  has been a  s h i f t  in  emphasis 
from European in t e r e s t s  to  A frican  i n t e r e s t s .  R e g re tta b ly , t h i s  
change in  emphasis has n o t been ad eq u a te ly  r e f l e c te d  in  a l l  
th e  land  p o l ic ie s  » a lone  the  le g a l  p ro v is io n s  and f a c i l i t i e s  
th a t  p u rp o rt to  advance A frican  i n t e r e s t s .
R eserves and T ru st la n d , a  c o lo n ia l  c re a t io n  o f  a  ca teg o ry  
o f  land  re se rv e d  fo r  A frican s  i s  s t i l l  r e ta in e d  a lth o u g h  th e  
h i s t o r i c a l  and le g a l  d i s t in c t io n s  between th e  two ty p e s  o f  lan d
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a re  no lo n g e r reco g n ised  in  p r a c t ic e .  With the  e x is te n c e  o f 
S ta te  lan d  on th e  o th e r  hand, th e  v a rio u s  c a te g o r ie s  o f  lan d  
c re a te  a  v a r ie ty  o f  i n t e r e s t s .  The anomaly e x is t in g  in  re s p e c t  
o f  th e se  i n t e r e s t s  i s  th a t  th e re  i s  a  d isc r im in a tio n  w ithou t 
j u s t i f i c a t i o n  in  th e  d u ra tio n  o f  a  g ra n t to  d i f f e r e n t  te n a n ts .  
B esides t h i s ,  th e  s t a t e  o f  th e  law r e g u la t in g  d ea lin g s  in  la n d  
s t i l l  rem ains o u td a ted  co n s id e rin g  th a t  th e re  i s  no lo n g e r 
r e s t r i c t i o n  in  a l ie n a t io n  o f  lan d  on account o f  th e  la n d h o ld e r 's  
r a c e . C hapter 7 in  P a r t  I I I  o f t h i s  th e s i s  showed the  u n s a t i s ­
f a c to ry  s t a t e  o f  th e  law in  t h i s  re g a rd . P ro v is io n s  o f law 
which were adequate a t  a  tim e when landho ld ing  was based  on ra c e  
a re  s t i l l  r e ta in e d  even when c o n d itio n s  have c le a r ly  changed.
But what has even a  more impeding e f f e c t  on lan d  u t i l i s a t i o n  i s  
th e  r e te n t io n  o f the v a rio u s  le g a l  p ro c e sses  and f a c i l i t i e s .
The use o f land  i s  re g u la te d  by le g a l  means and f a c i l i t i e s  which 
a re  more d i f f i c u l t  to  a d m in is te r  now than  ever b e fo re . The 
e f f e c t  i s  to  in h ib i t  th e  im plem entation  o f th e  d e c la red  o b je c t iv e s  
o f government lan d  p o l i c i e s .
T his C hapter proposes to  summarise th e  proposed rem edies by 
su g g es tin g  a  g ra n t o f  uniform  in t e r e s t s ;  c o n so lid a tin g  and 
r a t io n a l i s in g  the  land  law ; and s im p lify in g  th e  m achinery fo r  
r e g u la t in g  and a ssu r in g  a  la n d h o ld e r’s  i n t e r e s t s .
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A. The g ra n t o f  a  uniform  in t e r e s t
A uniform  system  o f  i n t e r e s t s  in  land  ten u re  should  be 
ach ieved  w herever p o s s ib le . Where the  S ta te  has s ta tu to r y  powers 
o f  g ra n t w hether by i t s e l f  o r  through i t s  ag en ts  th e  i n t e r e s t  
g ran ted  a s  a  s ta tu to r y  le a s e  should  be fo r  an even d u r a t io n . i , e .  
n o t exceeding 100 y e a rs . Thus w hether the  land  i s  in  R eserves,
T ru st lan d  o r S ta te  lan d , th e  p ra c t ic e  o f g ra n ts  shou ld  be the 
same. As th e  p o s i t io n  i s  now the d u ra tio n  o f lea se e  g ran ted  by 
th e  S ta te ,  i s  n o t th e  same depending on where th e  lan d  i s  s i tu a te d .  
In  R eserves and T ru st la n d , as we have seen  in  C hapter 6 ,  in d iv id u a l 
g ra n ts  o f  le a s e s  a re  made fo r  14 y e a rs  due to  th e  la c k  o f  
su rvey ing  f a c i l i t i e s  w ith  which a lo n g e r term  could  be g ra n te d .
But whei*e a  te n a n t i s  an e x p a tr ia te  in d iv id u a l  o r e n te r p r is e  
u s in g  th e  lan d  fo r  a  commercial purpose w ithou t any Zambian 
p a r t i c ip a t io n ,  th e  i n t e r e s t  th a t  can be g ran ted  i s  even le s s  than  
y e a rs . In  improvement a re a s ,  th e  i n t e r e s t  th a t  a  lo c a l  
a u th o r i ty  can g ra n t to  a te n a n t cannot exceed t h i r t y  y e a r s .  Only 
in  S ta te  land  o u ts id e  th e se  a re a s  (R eserves, T ru st lan d  and 
improvement a re a s )  does th e  S ta te  in v a r ia b ly  g ra n t a  f u l l  term o f 
y e a rs  n o t exceeding one hundred y e a rs .
With le a se h o ld  ten u re  adopted  now as Government p o lic y , 
th e re  appears no j u s t i f i c a t i o n  why the  f u l l  term o f a  le a se  
allow ed by law cannot be g ran ted  i r r e s p e c t iv e  o f the type o f 
la n d . This d is p a r i ty  in  th e  g ra n ta b le  i n t e r e s t  w i l l  in e v ita b ly
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have th e  e f f e c t  o f a t t r a c t i n g  lan d  developers  to  those a re a s  
o f  S ta te  lan d  where th e  maximum term o f a  le a s e  can be o b ta in e d . 
This in  tu rn  i s  bound to  r e s u l t  in  an uneven development o f  la n d .
In  R eserves and T ru st lan d  we have o f course seen , 
p a r t i c u l a r ly  in  C hapter 9 * th e  d i f f i c u l t i e s  encountered  in  
su rv ey in g  th e  lan d  as  re q u ire d  by law to  f a c i l i t a t e  th e  g ra n t o f  
a  term  lo n g e r than  14 y e a rs . But as suggested  in  th a t  c h a p te r  
th e  su rvey ing  f a c i l i t i e s  which have been a v a ila b le  fo r  a  long  
tim e in  urban a re a s  should  be extended to  such la n d . With t h i s  
b e in g  p o s s ib le , th e  S ta te  shou ld  be a b le  to  g ra n t le a s e s  fo r  a  
maximum term  as  i t  does elsew here in  S ta te  la n d . In  t h i s  r e s p e c t  
i t  can on ly  be su g gested  th a t  R eserves and T ru st lan d  be 
a s s im ila te d  in to  one c a te g o ry . C o lo n ia l c o n s id e ra tio n s  which 
r e s u l te d  in  the c re a t io n  o f th e se  c a te g o r ie s  o f  lan d  fo r  th e  
a ssu ran ce  o f  A frican  i n t e r e s t s  a re  no lo n g er r e le v a n t .  In  th e  c a l l  
fo r  a s s im ila t io n  we can on ly  b u t endorse th e  1973 Ad Hoc Committee
1  'ion L egal Reforms R eports "• • • In  th e  a re a  o f  T ru st Land and
Reserve Land th e  cause o f d if fe re n c e  i s  h i s t o r i c a l  and n o t due to
'I
See R eport o f th e  Ad Hoc Committee on Legal Reform s,L usaka, 
29 th  June, 1973 a t  p . 3 ^ » T h i s  Committee amongst many 
o th e rs  was ap p o in ted  by P re s id e n t Kaunda in  1973 to  rev iew  
Government p o l ic ie s  in  the  f i e l d  o f  law fo r  th e  p a s t  te n  
y e a rs  and recommend how th e  same p o l ic ie s  cou ld  be b e s t
implemented in  th e  n e x t decade. The membership o f  th e
Committee c o n s is te d  o f a  judge o f th e  High C ourt (Chairm an), 
a  judge o f  the Supreme C ourt, a  number o f  law yers from 
Government, p r iv a te  p r a c t ic e  and th e  U n iv e rs ity . (The 
au th o r was p r iv i le g e d  to  be a  member o f  t h i s  Com m ittee),
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any in h e re n t d if fe re n c e  in  th e  economic and s o c ia l  use o f  
la n d . These two c a te g o r ie s  o f  lan d  • . . a re  n o t in  keeping 
w ith  th e  aim to  c re a te  an in te g ra te d  s o c ie ty " .
Indeed as  was re v e a le d  in  C hapter £ , the  p r a c t ic e  o f 
S ta te  g ra n ts  in  R eserves and T ru st lan d  does n o t re co g n ise  th e  
le g a l  d is t in c t io n s  between the  two c a te g o r ie s  o f  la n d . S u b jec t 
to  survey req u irem en ts , th e  S ta te  has been g ra n tin g  99 y ear 
le a s e s  in  e i th e r  ca teg o ry  s in c e  196*f. There i s  need , however, 
to  r e g u la r is e  t h i s  p r a c t ic e  by amending the  R eserves and T ru st 
lan d  O rders . These O rders in  th e i r  p re se n t form on ly  a llow  a  
g ra n t o f  a  f iv e  y ea rs  le a s e  in  R eserves to  a  n o n -n a tiv e  te n a n t , 
excep t fo r  m issionary  o r c h a r i ta b le  o rg a n iz a tio n s  who a re  
allow ed a le a se  fo r  a  maximum term  o f  33 y e a rs . I t  i s  on ly  in  
T ru st lan d  where a  n o n -n a tiv e  te n a n t i s  allow ed a g ra n t o f  a  
r i g h t  o f occupancy fo r  a term  o f 99 y e a rs . The v a rian ce  between 
th e  law and p ra c t ic e  i s  u n s a t i s f a c to ry .  S t r i c t l y f ag a lre ad y  
in d ic a te d , g ra n ts  o f le a s e s  in  R eserves which exceed the  
p e rm issab le  s ta tu to r y  term  cannot co n fe r good t i t l e  on a  n o n -  
n a tiv e  te n a n t .
But beyond t h i s ,  th e re  i s  u rg en t need fo r  land  in  R eserves 
and T ru st lan d  to  be more m arketab le  than  h i th e r to  has been th e  
c a se . I t  w i l l  be r e c a l le d  th a t  lan d  in  R eserves and T ru st land  
accoun ts fo r  about 9*$> o f  th e  a re a  o f Zambia. This c o n s t i tu te s
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th e  r u r a l  s e c to r  which in  r e l a t i o n  to  urban land  has y e t  to  
be developed. The c u rre n t p r a c t ic e  by th e  S ta te  o f  re q u ir in g  
th e  consen t o f  the  c h ie f  and th e  r u r a l  c o u n c il .b e fo re  g ra n tin g  
a 99 y ea rs  i n t e r e s t  i s  n o t conducive to  developm ent. This 
requ irem ent i s  more fa v o u ra b le , as a lre a d y  p o in ted  out; to  a  
te n a n t w ith  lo c a l  e th n ic  t i e s .  We have seen in  C hapter 2 th e  
ro le  o f  re s id en c e  in  the  ten u re  o f  lan d  under Customary law . 
Customary law i s  q u ite  emphatic on re s id e n c e  as b e in g  a r e q u ire ­
ment fo r  any la n d h o ld e r. With such a  requ irem en t i t  i s  most 
u n lik e ly  th a t  a  lo c a l  c h ie f  o r r u r a l  co u n c il can d is re g a rd  th e  
lo c a l  custom ary law in  t h e i r  g ra n t o f co n sen t. What t h i s  
means in  p ra c t ic e  i s  p re ju d ic e  a g a in s t  p ro sp e c tiv e  lan d  
developers from a c q u ir in g  lan d  w ith in  an e th n ic  community 
d i f f e r e n t  from t h e i r  own. But i f  one has th e  c a p i t a l  to  in v e s t  
in  any r u r a l  la n d , why should  e th n ic  c o n s id e ra tio n s  r e ta r d  
development consequent on such investm ent?
I t  i s  suggested  th a t  the  S ta te  shou ld  in te rv e n e  in  t h i s  
reg a rd  by p ro v id in g  lan d  anywhere in  R eserves and T ru st lan d  
on th e  c o n d itio n  th a t  a  lan d  developer has the  n ecessa ry  c a p i t a l  
to  in v e s t  in  the la n d . This should  be the  q u a lify in g  c o n d itio n  
even in  case s  where land  i s  re q u ire d  fo r  commercial purposes 
by a  non-Zambian in d iv id u a l o r  e n te r p r i s e .  I t  i s  h e re  p e r t in e n t
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to  acknowledge th e  r o le  o f  th e  European farm ing s e c to r  in  
Zambia. The coun try  has had to  r e ly  alm ost s o le ly  on t h i s  
s e c to r  fo r  food p ro d u c tio n . European commercial farm ing has 
so f a r  been con fined  to  lan d  o u ts id e  R eserves and T ru st la n d .
But w ith  th e  obvious c o n tr ib u tio n  o f the  European farm ing s e c to r ,  
th e re  i s  no reason  why European e x p e r tis e  cannot be in v i te d  and 
encouraged in  R eserves and T ru st lan d  as w e ll. The c u rre n t 
p ra c t ic e  o f  in s i s t i n g  on Zambian p a r t i c ip a t io n  in  th e  commercial 
e n te rp r is e  in  r u r a l  lan d  w hile  th i s  i s  n o t in s i s t e d  on e ls e ­
where in  S ta te  land  i s  to  a t t r a c t  investm ent and developm ent in  
the  l a t t e r  a t  the  expense o f  the  form er. A dm itted ly , th e  
r a t io n a le  fo r  t h i s  in s is te n c e  might be deduced from th e  i n i t i a l  
m otive o f  c re a t in g  th e se  lan d s  -  fo r  th e  ex c lu s iv e  use and 
b e n e f i t  o f th e  ind igenous p eo p le . I t  m ight be thought th e re fo re  
th a t  Zambian p a r t i c ip a t io n  a s su re s  ind igenous i n t e r e s t s .  I t  i s  
subm itted , however, th a t  European c a p i t a l  and investm ent in  
r u r a l  land  i6  eq u a lly  an assu ran ce  o f indigenous i n t e r e s t s  in  so 
f a r  a s  i t  g e n e ra te s  r u r a l  developm ent. I t  i s  su ggested  in  t h i s  
reg a rd  th a t  Zambian p a r t i c ip a t io n ,  no doubt, should  be encouraged, 
b u t should n o t be a c o n d itio n  o f  te n u re .
Making r u r a l  lan d  more m arketab le  and a v a ila b le  to  develop­
ment through S ta te  g ra n ts  does o f  course  pose the r i s k  o f  lan d  
sp e c u la tio n  and p a r t i c u la r ly  th e  c re a tio n  o f  a  la n d le s s  c l a s s .
I t  i s  n ecessa ry  to  check on lan d  sp e c u la tio n  fo r  which p ro v is io n  
a lre ad y  e x i s t s ,  a s  we have seen , under the  Lands A cq u is itio n  Act 
in  C hapter 8 • To avoid  c re a t in g  a la n d le s s  c la s s ,  S t a t e  g ra n ts
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shou ld  never be made in  in s ta n c e s  which in vo lve  d is ­
p o sse ss in g  th e  r u r a l  p e a sa n try  o f  i t s  la n d . S ta te  g ra n ts  
should  be made over land  earmarked fo r  commercial u se , which 
a t  th e  p re s e n t tim e rem ains vacan t and unoccupied. V illa g e  
s e t t le m e n ts  can be d iscouraged  in  advance in  a re a s  which have 
been so earm arked.
To conclude t h i s  p a r t  on p ro v is io n  fo r  a  uniform  s ta tu to r y  
i n t e r e s t ,  i t  i s  proposed th a t  in  improvement a re a s  (which a re  
d e c la re d  under th e  Housing (S ta tu to ry  and Improvement Areas A ct) 
i n t e r e s t s  th a t  can be g ran ted  should  be en la rg ed  to o . In  th e  
long  term th e re  i s  very  l i t t l e  j u s t i f i c a t i o n  fo r  l im i t in g  in  
th e se  a re a s  th e  maximum g ra n ta b le  i n t e r e s t  to  t h i r t y  y e a rs .
Housing e s ta te s  in  S ta te  land  a b u ttin g  th e se  a re a s  p rov ide  a 
te n a n t w ith  a  s ta tu to r y  le a s e  n o t exceeding one hundred y e a rs .
This k in d  o f  d is c r im in a tio n  i s  c e r ta in ly  ha rd  to  j u s t i f y  in  th e  
eyes o f th e  te n a n ts  in  improvement a re a s  who should  a lso  be 
e n t i t l e d  to  s e c u r i ty  o f  te n u re  in  t h e i r  housing  e s ta t e s .  At th e  
moment improvement a re a s  a re  s t i l l  be ing  experim ented, hence 
p robab ly  th e  j u s t i f i c a t i o n  fo r  a  s h o r te r  term  o f  i n t e r e s t .  I t  
was conceded in  C hapter 6. th a t  th e  s h o r te r  term  o f  g ra n t might 
be j u s t i f i e d  on the  ground th a t  Government should  n o t be bound 
to  t h i s  urban s e tt le m e n t scheme in  improvement a re a s  u n t i l  th e  
scheme has been s a t i s f a c t o r i l y  e s ta b lis h e d . This p ro v id es  
th e  Government the  chance o f  w ithdraw ing th e  scheme w ithou t 
en tren ch in g  te n a n ts ' i n t e r e s t s *in  case the  scheme proves unw orkable.
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But once t h i s  housing scheme proves v ia b le ,  i t  i s  suggested  
th a t  te n a n ts  should  be ab le  to  o b ta in  an i n t e r e s t  j u s t  as  
du rab le  and on th e  same term s and c o n d itio n s  a s  elsew here 
in  S ta te  la n d .
With the  p a r i ty  o f  i n t e r e s t s  in  a l l  c a te g o r ie s  o f  lan d ,
1
c o n tro l  and re g u la t io n  can be l e f t  to  l e g i s l a t i o n .
B. C o n so lid a tio n  and r a t io n a l i s a t i o n  o f  th e  law
While u n ifo rm ity  o f  lan d  in t e r e s t s  cannot be e n t i r e ly  
ach iev ed , th e re  i s  s t i l l  u rg en t need to  r a t io n a l ly  c o n so lid a te  
the law to  f a c i l i t a t e  w ith  some degree o f c e r ta in ty  land  
a l i e n a t io n .  This i s  n ecessa ry  as  we have seen because a r t i f i c i a l  
b a r r i e r s  in  a l ie n a t io n  between in t e r e s t  h o ld e rs  have d isappeared . 
P ersons (g e n e ra lly  A frican s) who p re v io u s ly  may have been con­
f in e d  to  custom ary la n d , a r e ,  as we have seen , now ab le  to  
acq u ire  land  o u ts id e  th e  custom ary domain. This s i tu a t io n  in  
p a r t i c u la r  has in tro d u ced  doubts a s  to  what e x te n t custom ary 
law should  a f f e c t  i n t e r e s t s  o u ts id e  i t s  sp h ere . This c a l l s  
fo r  a  c o n so lid a te d  source o f  law re c o n c ilin g  some in e v i ta b le  
c o n tra d ic t io n s  o f  a  p lu r a l  le g a l  system .
C hapter 7 o f t h i s  work should  have u n d e rlin ed  how the  p re se n t 
s t a t e  o f  le g a l  p ro v is io n s  a re  lag g in g  behind tim e. P ro v is io n s  
i n i t i a l l y  s u i te d  to  a  seg reg a ted  p a t te r n  o f lan d  te n u re  a re  s t i l l  
r e ta in e d  in  r e g u la t in g  c u rre n t land  t r a n s a c t io n s .  That c o n d itio n s
1
There i s  a lre a d y  an expressed  l e g i s l a t i v e  in te n t  th a t  
R eserves and T ru st land  a re  s u b je c t to  c e r ta in  s ta tu to r y  
r e g u la t io n  in  th e  i n t e r e s t  o f  c o n tro l le d  use o f lan d , 
p lanned development and c o n se rv a tio n . See R eserves and 
T ru st Land (A p p lica tio n  L e g is la tio n )  R eg u la tio n s ,
Appendix k $ R evised Laws.
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have changed can h a rd ly  be doubted. P a r t  I I  o f  th i s  work 
has re v e a le d  the th in k in g  and rea so n in g  behind the  moulding 
o f  th e  c o lo n ia l  lan d  ten u re  system . Most o f  th a t  reaso n in g  
cannot now s ta n d  th e  t e s t  o f  j u s t i f i c a t i o n .  Legal p ro v is io n s  
a long  the  l in e s  suggested  in  C hapter 7 must be sought to  
c a te r  fo r  c u r re n t tre n d s  in  th e  conveyancing p ra c t ic e s  o f  
th e  co u n try . To f a i l  to  a t te n d  to  t h i s  assignm ent i s  p e rp e t­
u a tin g  th e  anom alies between th e  law and contem porary c o n d itio n s .
But even w ith in  th e  v a rio u s  regim es o f  the  law as  they  
e x c lu s iv e ly  govern th e  re s p e c tiv e  land  i n t e r e s t s ,  c o n so lid a tio n  
can s t i l l  be u rged . In  th e  g e n e ra l branch  o f  th e  1 aw ( lo c a l  
enactm ents and th e  re c e iv e d  E n g lish  la w ), c o n so lid a tio n  i s  
c e r ta in ly  im p e ra tiv e . One c o n so lid a te d  source o f  law w i l l  a ssu re  
c e r t a in ty .  In  the  absence o f  pro longed  l i t i g a t i o n ,  i t  becomes 
d i f f i c u l t  to  p re d ic t  w ith  any amount o f  c e r ta in ty  to  what e x te n t a  
la n d h o ld e r 's  r ig h t s  a re  a f fe c te d  and governed by th e  v a rio u s  
so u rces  o f  law . I t  would h e lp  a  g re a t  d e a l to  assem ble in  one 
p ie ce  a l l  the r e le v a n t  lan d  l e g i s l a t i o n .  This would a lso  need 
an in d ic a t io n  o f which p re  1911 E n g lish  R eal P ro p e rty  law 
in c lu d in g  th e  common law in c id e n ts  a t ta c h  to  Zambia. That 
E n g lish  law , as we have seen , has been s u b s ta n t ia l ly  w h it t le d  
away must a l l e v i a t e  th e  d r a f t in g  e x e rc is e . This i s  a more 
commendable approach than  having  s c a t te r e d  law s.
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C o n so lid a tio n  in  custom ary law, on th e  o th e r  hand i f  a t  
a l l  n e ce ssa ry , must be ta c k le d  w ith  c a u tio n . G enera lly  co n so l­
id a t io n  o f  custom ary law , beyond a re s ta te m e n t may n o t o n ly  be 
im p o ssib le  b u t a lso  u n d e s ira b le . Customary law by i t s  very  
n a tu re  i s  n o t s t a t i c  — hence to  c o n so lid a te  i t  by a  w r i t te n
code m ight dep rive  i t  o f  i t s  po tency  to  a d a p ta b i l i ty  fo r  which
1
i t  has o f te n  been commended. In  the  p ro cess  o f  a d a p ta tio n  i t  
may c o n so lid a te  i t s e l f  b u t t h i s  might b e t t e r  be l e f t  to  th e  
e v o lu tio n a ry  p ro c e ss . The m erit in  t h i s  approach i s  obvious 
in  th a t  th e  d iv e r s i ty  in  th e  n a tu re  o f  the  s o c ia l  p re s su re s  
m a in ta in in g  custom ary law cannot be ig n o red . G ranted t h i s  
however, when th e re  i s  a  s u f f i c i e n t  in d ic a t io n  in  th e  d i r e c t io n  
o f  change, s ta tu to r y  in te rv e n tio n  may be more than  welcome.
I t  appears th a t  in  th o se  a re a s  o f t h i s  law where th e  
e v o lu tio n a ry  p ro cess  does n o t p rov ide  an immediate s o lu t io n  even 
when t h i s  i s  due, c o n so lid a tio n  may w e ll be recommended. We 
have seen  how p e r s i s t e n t ly  th e  problem re c u rre d  in  th e  t e s t a t e  
and in t e s t a t e  d ev o lu tio n  o f p ro p e rty  i n t e r e s t s  as to  what e x te n t 
custom ary law was to  determ ine th e  i s s u e .  I t  i s  su g gested  th a t  
in  p la c e s  where change i s  e v id e n tly  in v i te d  the law be co n so l­
id a te d  to  m inim ise the cho ice  o f  law problem s. Thus we have 
seen  in  c h ap te r  2 th a t  in  th e  law o f  in h e r ita n c e  in  the  a re a s  
under in v e s t ig a t io n  th e re  i s  a  s h i f t  in  th e  d ev o lu tio n  o f  an
As fo r  the danger o f  co d ify in g  custom ary law which m ight 
r e s u l t  in  prem ature c r y s t a l l i z a t i o n ,  see  Conference on the  
F u tu re  o f Law in  A fr ic a . London, 28 th  Dec. to  Ja n . 8 th , 
1960, a t  p.15* C f . ,  Lewis v . Bankole (1908), 1 N.L.R. a t  
p . 101 p e r Osborn, C .J . ,  ’’indeed one o f  th e  most s t r i k in g  
f e a tu re s  o f  i n t e r e s t  in  A frican  n a tiv e  custom to  my mind, 
i s  i t s  f l e x i b i l i t y ,  i t  appears to  have been alw ays s u b je c t  
to  m otives o f  expediency, and i t  shows u n q u estio n ab le  
a d a p ta b i l i ty  to  a l t e r e d  c ircum stances w ithou t e n t i r e ly  
lo s in g  i t s  in d iv id u a l  c h a r a c t e r i s t i c s ” .
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e s ta te  w ith  emphasis on th e  immediate fam ily , The law w i l l  
do w e ll to  a id  t h i s  s h i f t  fo r  th o se  who welcome i t .  This i s  
one a re a  o f  th e  law where c e r ta in ty  i s  bound to  f a c i l i t a t e  
land  t r a n s a c t io n s .
This would n o t n e c e s s a r i ly  deny those  opposed to  r a d ic a l  
change in  th e  p ro v is io n s  o f  th e  t r a d i t i o n a l  law . While by 
c o n so lid a tio n  changes can be reco rded  l e g i s l a t i v e ly ,  a  c e r ta in  
c la s s  o f  people  can be g ran ted  th e  p ro v is io n  o f o p tin g  o u t from 
the  co n so lid a te d  form o f  law .
The o v e ra l l  purpose o f  a l l  th e se  su g g es tio n s  i s  an a ttem p t 
to  achieve a  sound lan d  law and lan d  te n u re  system . The s u g g e s tio n ^  
however, would be in e f f e c t iv e  i f  th e re  were no adequate means to  
r e a l i s e  th e  i n t e r e s t s  p rov ided  by the  law and th e  le g a l  system .
I t  i s  in  th i s  re g a rd  th a t  a  s im p le r m achinery i s  be ing  u rged  as 
a  f a c i l i t y  in  t h i s  r e a l i s a t i o n .  C urren t methods o f  r e a l i s i n g  
v a rio u s  lan d  i n t e r e s t s  have proved cumbersome and u n s u ita b le  
and th u s  re q u ire  m o d if ic a tio n s .
C. S im p lif ic a tio n  o f  th e  le g a l  m achinery and f a c i l i t i e s .
The c o n c e n tra tio n  in  th e  c re a t io n  o f the v a rio u s  le g a l  
p ro c e sses  and f a c i l i t i e s  to  se rv e  i n t e r e s t s  under th e  E n g lish  
fre e h o ld  te n u re , which was more fav o u rab le  and a cc e p tab le  to  
European s e t t l e r s ,  in  la rg e  p a r t  accounts fo r  th e  u n s u i t a b i l i ty  
o f  th e  c o lo n ia l  le g a l  h e r i ta g e .  The c u rre n t n a t io n a l  needs 
dependent on lan d  u t i l i s a t i o n  have broadened in  scope. There i s
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now more than  one c la s s  o f lan d h o ld e r. Even where th e re  might 
have been no need fo r  a  s p e c ia l  f a c i l i t y ,  th e  need now e x i s t s .  
Reform in  an a re a  where th e re  a re  no numerous experim ents must 
be d i f f i c u l t  and hence th e  ta s k  must be ta c k le d  w ith  c a u tio n .
C hapter 8 d is c lo se d  th e  range o f  d i f f i c u l t i e s  from the  
sh o rta g e  o f  s k i l l e d  manpower to  te c h n ic a l  problem s in  th e  law.
■4ie im plem entation  o f  land  a c q u is i t io n ,  town and coun try  p lan n in g , 
and r e g u la t io n  in  the l e t t i n g  o f  p rem ises h ig h lig h te d  th e  
d i f f i c u l t i e s  encoun tered . This should  a lso  se rv e  as a  rem inder 
th a t  fo rm u la tio n  o f  p o lic y  should  n o t be l e f t  u n re la te d  to  the 
means o f  im plem entation . P o lic y , i t  i s  su ggested , shou ld  be 
p receded  by exam ination o f  th e  m achinery o f im plem entation . This 
m ight in  c e r ta in  in s ta n c e s  re v e a l  th a t  th e re  i s  no need fo r  new 
p o l ic ie s  when th e  f a u l t  l i e s  in  th e  e x is t in g  m achinery which 
needs s tre a m lin in g . This p o in t i s  p a r t i c u la r ly  borne o u t in  th e  
a re a  o f  r e n t  r e g u la t io n .  Government concerned a t  th e  e x p lo i ta t io n  
o f  te n a n ts ,  a s  we have seen in  C hapter proceeded to  d e c la re  
th e  phasing  o u t o f  r e n t in g  p ro p e r t ie s  by p r iv a te  la n d lo rd s .
T his p o lic y  would have been unnecessary , i t  i s  su b m itted , i f  th e  
problem  were i d e n t i f i e d  a s  th e  la c k  o f a  r e n t  re g u la t in g  m achinery. 
At a  tim e o f  a cu te  housing sh o rta g e , the  s o lu tio n  would appear 
n o t to  be phasing  o u t p r iv a te  la n d lo rd s  b u t im proving on the  
means to  re g u la te  r e n t .  But even w ith  th e  d e c la red  p o lic y  on
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phasing  o u t, i t  does n o t appear th a t  Government ad eq u a te ly  
ad d ressed  i t s e l f  on th e  problem s o f su rre n d e r in g  p r iv a te  
housing  e s ta te s  by in d iv id u a l  p r o p r ie to r s  to  lo c a l  a u th o r i t i e s  
o r th e  C e n tra l Government, I t  would have been d isco v ered  th a t  
th e  a n t ic ip a te d  su rre n d e r cou ld  n o t be p o s s ib le  in  a l l  
in s ta n c e s  w ithou t invoking  p ro v is io n s  o f th e  ^.ands A c q u is it io n  
A ct. But we have seen  under t h i s  A ct, th a t  compulsory 
a c q u is i t io n  fo r  developed and u t i l i s e d  lan d  such as re n te d  
p ro p e r t ie s  needs com pensation w ithou t which no a c q u is i t io n  can 
be e f f e c te d .  A review  in  th e  a d m in is tra tio n  o f  the  Lands 
A c q u is itio n  Act has re v e a le d  a  la c k  o f  p ro v is io n  o f  funds f o r  
com pensation. I f  th e re  a re  no funds then  th e  p o lic y  o f  p h asin g  
o u t was n o t worthy d e c la r in g  t i l l  f in a n c ia l  p ro v is io n  was made.
But even in  in s ta n c e s  where p ro v is io n  has been made fo r  
a c q u is i t io n  w ith o u t com pensation a s  in  re s p e c t o f v acan t and 
id le  la n d , th e  m achinery o f  a c q u is i t io n  as  we have seen  needs 
to  be im proved. There i s  the  sh o rtag e  o f  manpower and 
t e c h n i c a l i t i e s  in  th e  law r e l a t i n g  to  d e f in i t io n  o f  u n u t i l i s e d  
and undeveloped lan d  and th e  d e lay  in  talcing o f  p o sse ss io n  
p ro ced u re . These d i f f i c u l t i e s  ought to  have been cu red , a s  
su g g es ted , i f  the  p o lic y  o f  ta k in g  over v acan t and id le  lan d  
were to  be s u c c e s s fu lly  im plem ented.
T echn ica l d i f f i c u l t i e s  were fu r th e r  p a r t i c u la r ly  s in g le d  
o u t in  th e  a d m in is tra tio n  o f  th e  Town and Country P lan n in g  A ct. 
This Act m odelled on th e  19^7 E n g lish  p lan n in g  l e g i s l a t i o n  has
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proved cumbersome bo th  to  th e  a d m in is tra to rs  (p lann ing  
a u th o r i t ie s )  and th e  lan d  d ev e lo p e r, This in  tu rn  has proved 
a  r e s t r a i n t  on lan d  developm ent. I t  i s  c le a r ly  e s s e n t i a l  th a t  
r e g u la t io n  o f  development in  t h i s  a re a  be u rg e n tly  review ed 
w ith  an aim to  s im p lify  th e  p lan n in g  m achinery . The 
su g g es tio n  has a lre ad y  been advanced th a t  r e g u la t io n  be a long  
the  l in e s  o f  a t ta c h in g  development c la u se s  in  le a s e s  g ra n te d  by 
th e  S ta te .  This should  be p o s s ib le  th a t  now Government has 
decided on le a se h o ld  te n u re .
R e la ted  to  th e se  d i f f i c u l t i e s  o f  a d m in is tra tio n  C hapter 9 
ap p ra ised  th e  e f f ic a c y  o f  th e  c u rre n t system  o f  lan d  r e g i s t r a t i o n .  
W ithout improvement in  t h i s  p ro cess  i t  cannot be hoped th a t  
d ea lin g s  in  land  can be f a c i l i t a t e d .  The su g g es tio n  e a r l i e r  
made in  t h i s  C hapter th a t  ru r a l  lan d  should  be more m arketab le  
depends very  much on th e  r e g i s t r a t i o n  f a c i l i t y .  In  th e  absence 
o f  a  r e g i s t r a t i o n  m achinery i t  i s  im possib le  to  a s c e r ta in  which 
land in  R eserves and T ru st lan d  i s  unoccupied o r indeed  abandoned 
and u n u t i l i s e d .  An in te n d in g  lan d  developer would w ish to  make 
a  s e le c t io n  from known re c o rd s  o f  the  a v a ila b le  lan d  b e fo re  
p roceed ing  to  seek  a  le a s e .  With a  re c o rd in g  system t h i s  should  
be p o s s ib le .  There i s  more c e r ta in ty  in  such a  system  because 
i t  i s  p ra c t ic a b le  to  a s c e r ta in  th e  n a tu re  o f th e  i n t e r e s t  and 
in  whom i t  v e s ts .
I t  i s  n o t be ing  su g g es ted , however, th a t  a l l  lan d  in  th e  
r u r a l  s e c to r  shou ld  be r e g is te r e d  b u t th a t  some amount o f  lan d  
earmarked fo r  commercial purposes should  have a v a i la b le  r e g i s t r a t i o n .
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In  t h i s  re g a rd  th e  rec o rd in g  system co u ld  be extended to  
incumbent h o ld e rs  o f custom ary in t e r e s t s  who a p p re c ia tin g  
and a t t r a c t e d  to  commercial u se  of la n d  might w ish to  opt 
out o f th e  custom aiy domain. T h is would again  c o n tr ib u te  
to  d e a lin g s  in  la n d  c u t t in g  a c ro ss  e th n ic  l i n e s .  I t  i s  in  
t h i s  re g a rd  t h a t  th e  re p e a l o f th e  R eserves and T ru s t la n d  
(A d ju d ica tio n  and T i t l e s )  Act i s  dep recated . But even w ith  
t h i s  re p e a l ,  i t  should s t i l l  be p o s s ib le  f o r  a lan d h o ld e r in  
th e  custom ary domain to  o b ta in  a S ta te  g ra n t o f a le a s e  on 
th e  s tre n g th  of h is  e x is t in g  custom aiy i n t e r e s t s ,  which as 
we have seen in  C hap ter 2 «■«< capab le  o f be ing  a sc e r ta in e d .
As to  th e  e x is t in g  r e g i s t r a t io n  m achineiy i t  has a lre ad y  
been suggested  th a t  i t s  p ro v is io n s  be extended to  ru r a l  lan d .
T h is  i t  has been suggested  in  C hapter 9 co u ld  be achieved  by 
s h i f t in g  from th e  c u rre n t p r a c t ic e  of f ix e d  boundaries 
survey (based  on th e  South -African model) to  th e  g en era l 
boundaries system supported  by la rg e  s c a le  up dated  maps. The 
form er has been th e  p ra c t ic e  f o r  many y e a rs  in  th e  co u n try , 
co n fin ed  in  i t s  a d m in is tra tio n  to  p a rc e ls  o f la n d  under European 
occupation  which p rim a rily  has been on th e  l i n e  o f r a i l .  T h is , 
however, can no lo n g e r be j u s t i f i e d  w ith  a s h i f t  in  p o lic y  which 
i s  eq u a lly  concerned w ith  la n d  in  ru r a l  a re a s  under A frican  occupation .
The need i s  th a t  th e  p o lic y  and th e  law should be so 
r e la te d  as to  c r e a te  c le a r ly  d e fin ed  i n t e r e s t s  which should  as 
f a r  as p o s s ib le  be f r e e ly  and e a s i ly  u t i l i s e d  w ithout impeding
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developm ent o f  th e  la n d . At t h i s  tim e when i t  i s  unquestionably- 
reco g n ised  th a t  Zam bia's s u rv iv a l  depends on the  d iv e r s i f i c a t io n  
o f  h e r economy, r u r a l  developm ent must in e v i ta b ly  be pursued 
more v ig o ro u s ly . The d iv e r s i f i c a t io n  o f th e  economy from copper 
p ro d u c tio n  has to  be in  th e  d i r e c t io n  o f  commercial a g r ic u l tu r e .  
The r u r a l  s e c to r  p ro v id es  th e  lan d  fo r  t h i s  move. Government 
w i l l  have f a i l e d  i f  th e  law and p o lic y  a re  n o t add ressed  to  




Land (Conversion o f  T i t le s )
GOVERNMENT OF ZAMBIA 
ACT
No. 20 o f  1975
Date o f A ssen t: 18th August 1976
An Act to  p rov ide  fo r  th e  v e s tin g  o f  a l l  lan d  in  Zambia in  th e  
P re s id e n t ,  fo r  the  conversion  o f  t i t l e s  to  la n d , fo r  th e  
im p o sitio n  o f  r e s t r i c t i o n s  on th e  e x te n t o f  a g r ic u l tu r a l  lan d  
h o ld in g s , fo r  the  a b o l i t io n  o f  s a le ,  t r a n s f e r  and o th e r  a l ie n a t io n  
o f lan d  fo r  v a lu e , and fo r  m a tte rs  connected w ith  o r  in c id e n ta l  to  
the  fo reg o in g .
19th August 1975
ENACTED by th e  P a rliam en t o f  Zambia*
1. This Act may be c i te d  a s  th e  Land (Conversion o f  T i t l e s )  
A ct, 1975.
2 . This Act s h a l l  be deemed to  have come in to  o p e ra tio n  on 
the  f i r s t  day o f Ju ly  1975*
3. In  t h i s  A ct, u n le ss  th e  co n tex t o therw ise  r e q u ire s  —
" C e r t i f ic a te  o f  T i t le "  means a  c e r t i f i c a t e  o f  t i t l e  to  
land  is su e d  in  accordance w ith  th e  p ro v is io n s  o f  P a r ts  
I I I  to  VII o f  th e  Lands and Deeds R eg is try  A ct;
" la n d " , u n le ss  a  c o n tra ry  in te n t io n  ap p ea rs , in c lu d e s  
land  o f  any te n u re , and tenem ents and h e red itam en ts , 
c o rp o re a l o r in c o rp o re a l, and houses and o th e r  b u ild in g s , 
a lso  an undiv ided  sh are  in  la n d , b u t does n o t in c lu d e  any 
m ining r ig h t  a s  d e fin ed  in  th e  Mines and M inerals Act in  
o r in  re s p e c t  o f any lan d ;
" P ro v is io n a l C e r t i f i c a te "  means a  p ro v is io n a l c e r t i f i c a t e  
o f t i t l e  to  lan d  is su e d  in  accordance w ith  th e  p ro v is io n s  
o f  P a r ts  I I I  to  VII o f  th e  Lands and Deeds R eg is try  A ct;
" re g is te re d "  means r e g is te r e d  in  accordance w ith  th e  
p ro v is io n so f  th e  Lands and Deeds R eg is try  A ct;
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" R e g is tr a r” has th e  meaning a ss ig n ed  th e re to  in  th e  Lands 
and Deeds R eg is try  A ct;
" s ta tu to r y  le ase h o ld "  means a  le a se h o ld  c re a te d  by 
o p e ra tio n  o f s e c t io n  f iv e  and " s ta tu to r y  le a se "  and 
" s ta tu to r y  le a se h o ld e r"  s h a l l  be co n stru ed  a cc o rd in g ly ;
"unexhausted improvements" means any th ing  r e s u l t in g  from 
th e  ex p en d itu re  o f  c a p i t a l  o r lab o u r and in c lu d e s  
c a r ry in g  o u t o f  any b u ild in g , en g in ee rin g  o r o th e r  
o p e ra tio n s  in ,  on, over o r  under lan d , o r the  making o f  
any m a te r ia l  change in  th e  use o f any b u ild in g  o r la n d .
N otw ithstand ing  an y th ing  to  th e  c o n tra ry  co n ta in ed  in  any 
o th e r  law , deed, c e r t i f i c a t e ,  agreem ent o r o th e r  in s tru m en t o r  
document, bu t s u b je c t to  th e  p ro v is io n s  o f t h i s  A ct, a l l  lan d  in  
Zambia s h a l l  v e s t  a b so lu te ly  in  th e  P re s id e n t and s h a l l  be h e ld  
by him in  p e rp e tu i ty  fo r  and on b e h a lf  o f th e  people o f  Zambia.
5* Every p ie c e  o r  p a rc e l  o f  lan d  which im m ediately b e fo re  th e  
commencement o f  t h i s  Act was v e s te d  in  o r  h e ld  by any person  —
(a) a b s o lu te ly , o r  a s  a  f re e h o ld  o r in  fe e  sim ple o r  in  any 
o th e r  manner im plying a b so lu te  r ig h t s  in  p e r p e tu i ty ;  o r
(b) as  a  le a se h o ld  under any le a s e  g ran ted  o r deemed to  have 
been g ran ted  by o r  h e ld  o f th e  P re s id e n t fo r  a  term  o f  
y e a rs  ex tending  beyond th e  e x p ira tio n  o f one hundred 
y e a rs  from the  d a te  o f th e  commencement o f t h i s  A ct;
i s  hereby  converted  to  a  s ta tu to r y  le a se h o ld  and s h a l l  be deemed 
to  have been so converted  w ith  e f f e c t  from th e  f i r s t  day o f  du ly
1975.
6 . A person  whose r ig h t s  over and i n t e r e s t s  in  any lan d  have 
become co n v erted  to  a  s ta tu to r y  le a se h o ld  under s e c tio n  f iv e  
s h a l l ,  a s  from th e  d a te  o f  th e  commencement o f th i s  A ct, ho ld  
such la n d , as  i f  he has been g ran ted  a  le a s e  th e re o f  by the  
P re s id e n t fo r  a  term  o f one hundred y ea rs  commencing th e  f i r s t  
day o f  Ju ly  1975* a t  such r e n t  and on such term s and c o n d itio n s  
and w ith  such covenants as may be p re s c r ib e d .
7* (1) On th e  d e te rm in a tio n  o f  a  s ta tu to r y  le a se  by e f f lu x io n  
o f  tim e , th e  s ta tu to r y  le a se h o ld e r  s h a l l  be e n t i t l e d  to  a  renew al 
o f  th e  le a s e  fo r  a  fu r th e r  term  o f  one hundred y e a rs , u n le ss  he 
had f a i l e d  to  comply w ith  o r  observe any term , co n d itio n  o r 
covenant o f  th e  le a s e ,  where th e  non-com pliance o r  non-observance 
i s  such a s  re n d e rs  th e  le a s e  l i a b l e  to  f o r f e i t u r e .
(2) Where a  s ta tu to r y  le a s e  i s  n o t renewed, the  s ta tu to r y  
le a s e h o ld e r  s h a l l  be e n t i t l e d  to  com pensation fo r  unexhausted 
improvements as  p rov ided  in  s e c tio n  s ix te e n .
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8, ( l )  Eveiy leas©  of la n d , n o t being  a le a s e  g ran ted  o r
deemed to  have been g ra n te d  by o r h e ld  o f th e  P re s id e n t, s u b s is t in g  
im m ediately b e fo re  th e  commencement o f t h i s  A ct, s h a l l ,  on such 
commencement, become co n v erted  in to  a su b lease  h e ld  of and from 
th e  s ta tu to r y  le a s e h o ld e r  o f th e  la n d , and th e  te n u re  te rm s, 
c o n d itio n s  and covenan ts o f th e  o r ig in a l  le a s e  s h a l l  be deemed to  
be th e  te n u re , te rm s, c o n d itio n s  and covenan ts of such su b lea se  
and th e  same s h a l l  co n tin u e  to  be v a l id  and b ind ing  between th e  
su b le ssee  and th e  s ta tu to iy  le a s e h o ld e r , in  so f a r  as they  a re  
no t in c o n s is te n t  w ith  th e  p re s c r ib e d  te rm s, c o n d itio n s  and 
covenan ts a p p lic a b le  to  th e  s ta tu to iy  lease*
P rov ided  th a t  th e  term  o f any such su b lea se , u n le s s  i t  e x p ire s  
e a r l i e r ,  s h a l l  e x p ire  one day b e fo re  th e  ex p iry  o f one hundred y e a rs  
from th e  f i r s t  day o f Ju ly  1975*
(2) Every su b lease  and u n d e rle ase  s u b s is t in g  im m ediately 
be fo re  th e  commencement o f t h i s  Act s h a l l ,  on such commencement, 
become co n v erted  in to  an u n d e rle a se  o f th e  nex t d e r iv a t iv e  c la s s  
and th e  te n u re , te rm s, c o n d itio n s  and covenants o f th e  o r ig in a l  
su b lease  o r u n d e r le a se , as th e  c a se  may be, s h a l l  be deemed to  
be th e  te n u re , te rm s, c o n d itio n s  and covenan ts of th e  co n v erted  
u n d e rlease  and th e  same s h a l l  co n tin u e  to  be v a l id  and b ind ing  
between th e  p a r t i e s  th e re to ,  in  so f a r  as they  a re  no t in c o n s is te n t  w ith  
th e  p re s c r ib e d  te rm s, c o n d itio n s  and covenants o f th e  r e la te d  
s ta tu to iy  lease*
Provided  th a t  th e  term  o f any such u n d e rle a se , u n le s s  i t  e x p ire s  
e a r l i e r ,  s h a l l  e x p ire  one day b e fo re  th e  e x p iiy  o f one hundred 
y e a rs  from th e  f i r s t  day o f J u ly  1975*
9* S ubject to  th e  p ro v is io n s  o f s e c tio n  te n  every m ortgage, 
ch arg e , t r u s t  and o th e r  encumbrance over any la n d  and every 
easement 0r  o th e r  r ig h t  o v er, o r  ap p u rten an t to  any la n d  which 
s u b s is te d  im m ediately b e fo re  th e  commencement of t h i s  Act s h a l l ,  
a f t e r  such commencement, co n tin u e  to  be en fo rc ea b le  o r  en jo y ab le , 
as  th e  case  may be , acco rd ing  to  th e  te rm s, te n o r  and n a tu re  th e re o f ,  
excep t in  so f a r  as  such enforcem ent o r  enjoyment i s  in c o n s is te n t  
w ith  th e  p ro v is io n s  o f t h i s  Act*
P rovided  th a t  th e  r ig h t  o f any m ortgagee, t r u s t e e ,  b e n e f ic ia iy  
o r  h o ld e r o f a charge  o r  encumbrance to  re c o v e r any amount of money 
to  which he i s  e n t i t l e d  as such s h a l l  not be deemed to  be in c o n s is te n t  
w ith  th e  p ro v is io n s  of t h i s  Act m erely on th e  ground th a t  th e  r i g h t s  
and i n t e r e s t s  o f th e  m ortgagor, c r e a to r  o f  t r u s t  o r o th e r  h o ld e r o f 
la n d  have been co n v erted  o r  ab rid g ed  by t h i s  Act.
10. (1) Any m ortgage, ch arg e , o r  t r u s t  s u b s is t in g  over la n d
im m ediately b e fo re  th e  commencement o f t h i s  Act s h a l l ,  on such 
commencement, o p e ra te  only  on and ag a in s t th e  unexhausted  improve­
ments on th e  la n d  and, so f a r  as reg a rd s  la n d  a p a r t from th e  un­
exhausted  improvements, s h a l l  be deemed to  be e x tin g u ish ed .
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(2 ) N othing in  su b se c tio n  (1) s h a l l  be co n stru ed  as d eb arrin g  
th e  s a le  o r  t r a n s f e r  o f any la n d  to g e th e r  w ith  th e  unexhausted 
improvements th e re o n  in  th e  e x e rc is e  o f any r ig h t  o r  power d e riv ed  
from o r a r is in g  ou t o f any m ortgage, charge o r  t r u s t  o r in  execu tion  
o f any le g a l  p ro c e ss , p roy ided  p rev io u s  consen t o f th e  P re s id e n t 
re q u ire d  under s e c tio n  th i r t e e n  has been obtained*
11. (1} For th e  avoidance o f any doubt, i t  i s  hereby d e c la re d  
t h a t  i t  s h a l l  no t be n ecessa ry  f o r  th e  R e g is tr a r  to  is su e  o r  f o r  
any person  to  o b ta in  a P ro v is io n a l C e r t i f i c a te  o r a C e r t i f i c a te  o f 
T i t l e  to  evidence any r ig h t s  and in t e r e s t s  in  la n d  having been 
co n v erted  in to  r ig h t s  and i n t e r e s t s  under a s ta tu to iy  le a s e ,  o r  a 
su b lease  or u n d e rle a se  d e riv ed  from a s ta tu to r y  le a s e ,  bu t th e  R e g is tr a r  
s h a l l ,  whenever any deed, in s tru m en t, P ro v is io n a l C e r t i f i c a te  o r  
C e r t i f i c a t e  o f T i t l e  r e l a t i n g  to  any la n d  in  re sp e c t of which th e  
r ig h t s  and i n t e r e s t s  have been so co n v erted  i s  nex t p re se n te d  to  him
o r  produced b e fo re  him in  co n n ec tion  w ith  any t r a n s a c t io n  o r  
r e g i s t r a t i o n ,  stamp such deed, in strum en t o r c e r t i f i c a t e  w ith  such 
stamp as may be p re s c r ib e d  in d ic a t in g  th e  f a c t  o f such con v ersio n , 
and a re fe re n ce  to  th e  te rm s, c o n d itio n s  and covenan ts app licab le*
(2) On th e  p u b lic a tio n  o f t h i s  A ct, th e  R e g is tr a r  s h a l l  
endorse on th e  re le v a n t fo lium  of th e  r e g i s t e r  a memorandum to  th e  
e f f e c t  th a t  th e  p ie c e  o r  p a rc e l o f la n d  has become su b jec t to  th e  
p ro v is io n s  o f s e c tio n  f iv e .
12. No person  s h a l l  be g ra n te d  any la n d  except f o r  a s p e c if ie d  
term  not exceeding one hundred y e a rs i
P rov ided  th a t  —
( i )  any le a s e  f o r  a s p e c if ie d  teim  of y e a rs  may, on th e  ex p iry  
o f such term  (u n le s s  th e  le a s e  p ro v id es  o therw ise  and 
su b je c t to  th e  c o n d itio n s  and covenants th e re o f ) ,  be 
renewed fo r  a l i k e  term  o r  such lo n g e r teim  not exceeding 
one hundred y e a rs  as th e  P re s id e n t may th in k  f i t ;
( i i )  n o tw ith s tan d in g  an y th in g  c o n ta in ed  in  t h i s  A ct, th e
P re s id e n t may, in  th e  i n t e r e s t s  of in te rn a t io n a l  r e la t io n s  
o r  in  fu lf i lm e n t  o f any in te r n a t io n a l  o b lig a t io n s  o f th e  
R epub lic , g ra n t la n d  f o r  a term  exceeding one hundred y e a rs  
on such term s and c o n d itio n s  as  he th in k s  f i t ,  but any la n d  
so g ra n te d  s h a ll  n o t be so ld , m ortgaged, encumbered o r 
o th e rw ise  d isposed  o f , except w ith  th e  p r io r  consen t in  
w r it in g  o f th e  P resid en t*
13. ( l )  N o tw ith stand ing  any th ing  c o n ta in ed  in  any o th e r  law  o r in  
any deed^ in s tru m en t o r document, bu t su b je c t to  th e  o th e r  p ro v is io n s  
o f  t h i s  A ct, no perso n  s h a l l  su b d iv id e , s e l l ,  t r a n s f e r ,  a s s ig n , sub­
l e t ,  m ortgage, ch arg e , o r  in  any manner w hatsoever encumber, o r  p a r t  
w ith  th e  p o sse ss io n  o f ,  h is  la n d  o r any p a r t  th e re o f  o r in t e r e s t  th e re in  
w ithou t th e  p r io r  consen t in  w r i t in g  o f th e  P re s id e n t.
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(2) The P re s id e n t may in  g ra n tin g  h is  consen t under sub­
s e c tio n  ( l )  impose such term s and c o n d itio n s  as he may th in k  f i t ,  
and such term s and c o n d itio n s  s h a l l  be b in d in g  on a l l  persons and 
s h a l l  no t be q u estio n ed  in  any c o u rt o r t r ib u n a l .
(3) W ithout p re ju d ic e  to  th e  g e n e ra l i ty  o f su b sec tio n  (2 ) ,  
th e  P re s id e n t may, in  g ra n tin g  th e  consen t under su b sec tio n  (2 ) ,  
f i x  th e  maximum amount th a t  may be re c e iv e d , reco v ered  o r  secu red  —
(a) in  th e  c ase  of a d is p o s i t io n  by s a le ,  t r a n s f e r  o r assignm ent,
as th e  p r ic e ,  premium o r c o n s id e ra tio n ;
(b) in  th e  case  o f a d is p o s i t io n  by way of a su b lea se , as
premium, c o n s id e ra tio n  o r  re n t;
(c ) in  th e  c ase  o f  a  l ic e n c e  to  occupy, by way of premium,
c o n s id e ra tio n  o r r e n t  o r ,  as th e  case  may be, by way of
p e r io d ic a l  payments f o r  use  and occupation ;
(d) in  th e  case  o f a m ortgage o r ch arg e , as a debt o r advances
P rov ided  th a t  in  f ix in g  any amount under t h i s  su b sec tio n  no re g a rd  
s h a l l  be had to  th e  v a lu e  o f th e  la n d  a p a r t from th e  unexhausted  
improvements th e re o n .
14* ( 1) A le a s e h o ld e r  (w hether a s ta tu to r y  le a se h o ld e r  o r n o t ) ,
u n le s s  th e  le a s e  has  become l i a b l e  to  f o r f e i t u r e  f o r  reason  o f 
non-com pliance w ith  o r  non-observance o f th e  te rm s, c o n d itio n s  and 
covenan ts th e re o f  o r  i t  i s  o th e rw ise  p rov ided  in  th e  le a s e ,  may a t  
any tim e by g iv in g  not l e s s  than  s ix  m onths' n o tic e  in  w r it in g  to  
th e  P re s id e n t, su rre n d e r th e  la n d  to  th e  P re s id e n t.
(2) On th e  ex p iiy  o f such n o tic e , th e  le a s e  s h a ll  be deemed 
to  have been determ ined and com pensation s h a l l  be payable f o r  
unexhausted  improvements as p rov ided  in  s e c tio n  s ix te e n , as i f  th e  
le a s e  has been determ ined  by e f f lu x io n  of tim e .
15* The p ro v is io n s  o f a l l  agreem ents, deeds, in s tru m en ts  and 
o th e r  documents made b e fo re  th e  p u b lic a tio n  of t h i s  Act but no t 
r e g is te r e d  b efo re  th e  f i r s t  day of J u ly  1975> s h a l l ,  in  so f a r  as 
they  r e l a t e  to  th e  su b d iv is io n , s a le ,  t r a n s f e r ,  l e t t i n g ,  s u b le t t in g ,  
occupancy, m ortgage o r o th e r  d is p o s i t io n  o f la n d , such as i s  
in c o n s is te n t  w ith  th e  p ro v is io n  o f t h i s  A ct, be n u l l  and v o id  
ab i n i t i o t
P rov ided  th a t  —
( i )  t h i s  s e c t io n  s h a l l  not apply to  any agreem ent, deed, 
in strum en t o r document which i s  not re q u ire d  to  be 
r e g is te r e d  under any w r i t te n  law; and
( i i )  th e  p ro v is io n s  of th e  Law Reform (F ru s t r a te d  C o n tra c ts )
Act s h a l l  apply to  a l l  agreem ents, deeds, in s tru m en ts  and 
o th e r  documents n u l l i f i e d  by t h i s  s e c tio n .
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16. On th e  d e te rm in a tio n  of a le a s e  by e f f lu x io n  of tim e , 
w hether such le a s e  i s  a s ta tu to iy  le a s e  o r  n o t ,  j u s t  and f a i r  
com pensation s h a l l  be payable  to  th e  person  b e n e f ic ia l ly  e n t i t l e d  
to  th e  la n d  a t  th e  tim e  o f such d e te rm in a tio n , in  re sp e c t o f a l l  
unexhausted  improvements on th e  landJ
P rov ided  th a t  th e r e  s h a l l  be deducted from such com pensation —
(a) th e  amount of any r e n t  due in  re sp e c t o f th e  lan d ;
(b) any amount due in  re s p e c t o f th e  la n d  to  th e  Government 
o r  any body o r  o rg a n is a tio n  fin an ced  by th e  Government.
17* ( “0  The M in is te r  may, by re g u la tio n s  p re s c r ib e  th e  maximum
a re a  o f a g r ic u l tu r a l  la n d  (w hether o r  no t i t  has unexhausted
improvements)which may be h e ld  by any person  a t  any one tim e f o r
any s p e c if ie d  purpose; and d i f f e r e n t  maxima may be so p re s c r ib e d
f o r  d i f f e r e n t  a re a s , d i s t r i c t s  o r  p ro v in ces.
(2) Such re g u la t io n s  may a lso  prov ide th a t  th e  c o n tra v e n tio n  
of any s p e c if ie d  p ro v is io n  th e re o f  s h a l l  c o n s t i tu te  an o ffen ce  and 
p re s c r ib e  th e  p e n a l t ie s  th e re fo r .
(3) I n  t h i s  s e c tio n  Ha g r ic u l tu r a l  la n d '1 means la n d  u sed  o r  
in ten d ed  to  be u sed  e x c lu s iv e ly  o r m ainly f o r  th e  purposes o f 
a g r ic u l tu re  as d e fin e d  in  th e  Town and Country P lann ing  Act.
18. Save as p rov ided  in  t h i s  A ct, no com pensation s h a l l  be 
payable  by th e  P re s id e n t o r by any o th e r  person  in  re s p e c t of th e  
co n v ersion  o f th e  n a tu re  o f t i t l e  in  lan d  o r in  re sp e c t o f th e  
ex tingu ishm en t, r e s t r i c t i o n  or abridgem ent of any r ig h t s  o r i n t e r e s t s  
in  o r over la n d  r e s u l t in g  from th e  o p e ra tio n  o f th e  p ro v is io n s  o f t h i s  
A ct.
19* Any re fe re n c e  to  th e  ow nership o f la n d  in  fe e  sim ple, 
a b so lu te  ow nership o f la n d , f re e h o ld  la n d , f r e e h o ld  te n u re  o r  to  
a l i k e  e s ta te  in  la n d  o r to  a le a se h o ld  th e  te im  whereof ex tends 
beyond one hundred y e a rs  from th e  commencement o f t h i s  A ct, in  any 
w r i t te n  law in  fo rc e  in  th e  R epub lic , o r in  any deed, t i t l e ,  
c e r t i f i c a t e ,  agreem ent, in s tru m en t o r document s u b s is t in g  on th e  
commencement o f t h i s  A ct, s h a l l ,  a f t e r  such commencement and in  
r e l a t io n  to  any p e r io d  subsequent to  such commencement, be c o n s tru ed  
as  a re fe re n c e  to  a s ta tu to iy  le a s e .
20. ( 1) No person  s h a l l  w ithout law fu l a u th o r i ty  occupy o r
co n tin u e  to  occupy any vacan t la n d  to  which s e c t io n  f iv e  a p p lie s .
(2) Any person  occupying any la n d  in  c o n tra v en tio n  o f 
su b se c tio n  (1) s h a l l  be l i a b l e  to  be e v ic te d  w ithou t any n o t ic e ,  and, 
i f  n ece ssa ry , by th e  use  o f rea so n ab le  fo rc e .
21. ( 1) The M in is te r  may, by s ta tu to ry  in s tru m en t, make
re g u la t io n s  f o r  th e  p roper c a r iy in g  in to  e f f e c t  o f th e  p ro v is io n s  o f 
t h i s  A ct.
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(2) I n  p a r t i c u la r  and w ith o u t p re ju d ic e  to  th e  g e n e ra l i ty  
o f th e  fo reg o in g , such re g u la t io n s  may make p ro v is io n  f o r  —
(a ) th e  te rm s, c o n d itio n s  and covenan ts o f s ta tu to ry  
le a s e s ;
(b) th e  manner o f de term in ing  w hether any lan d  has o r has
n o t unexhausted  improvements, and th e  se ttlem e n t o f
d isp u te s  r e l a t in g  th e re to ;
(c )  procedure f o r  making a p p lic a t io n s  f o r  th e  payment of
com pensation, where such com pensation i s  p ay ab le , th e
d e te rm in a tio n  o f such com pensation and th e  se ttle m e n t 
o f d isp u te s  r e l a t in g  th e re to ;
(d) th e  procedure f o r  app ly ing  f o r  th e  P r e s i d e n t s  co n sen t 
to  any t r a n s a c t io n  r e l a t in g  to  o r a f f e c t in g  lan d ;
(e ) th e  procedure f o r  app ly ing  f o r  th e  renewal o f a le a s e ;
( f )  any o th e r  m a tte rs  which i s  to  be o r  may be p re s c r ib e d
under t h i s  A ct.
22. The fo llo w in g  A cts a re  hereby repealed*
R epeals
(a ) The Q uit Rent Redemption and Apportionment
A ct. Cap. 289
(b ) The S ta te  G rants A ct. Cap. 291
(c )  The R eserves and T ru s t Land (A d ju d ica tio n
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APPENDIX 6 : PANEL COMPOSITION
PANEL 1 LUBANGENI (CHIPATA)
NAME
N elson Zulu
Zamajaya Mphanza (Headman) 
Ananiy a  Mnukwa Mphanza (Headman) 
Ben Zizwe (Headman)




Simoni P h i r i  






J u s t in a  Nyendwa (Mrs)
M a litin a  Shawa (Widow)
T h e lez iy a  Ngoma (Widow)
Elem ina Njobvu (Widow)
A ju s tin a  Ngoma (Widow)
M aria Soko (Widow)
J u s i t a  Zulu (Widow)
Stephano Tembo
Yohane Tembo 
















60 N jalan iko
70 Lubangeni











Average age : 59 y rs .& J months (59»64 y r s . )  R atio  o f  fem ale to  m ale: 8 .17  = F . M.
1 : 2 .1 3
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PANEL 7 CHIEF CHOONGO (SOUTHERN PROVINCE/MONZE)
NAME AGE VILLAGE
C hief Choongo (C hief) 50 Choongo
B.M. Mukubani (Judge P re s id e n t) 63 Hamwiimba
P e te r  Moonga (Headman) 30 Namaunga
S.H. Musukuminabantu 60 Kajamba
Moses Hakona 65 Choongo
Sixpence Habwacha 70 Munsanje
Noah Nalunguma 60 M unyati
Aroni Bolomani 5h Munsanje
P e te r  Benzu 63 Munsanje
Same Choongo 66 Choongo
Matthew Milimo ^3 Mbamunya
H.P. Hankaanza k8 Kalukwe
J.W. Nangamba 30 Simoonga
Cosmas Mwinga (Headman) 39 Namaunga
E.M. Chim pati 38 Chim pati
Sara Mwiinga (Mrs) ho Munsanje
C e c i l ia  Chiima (Mrs) 38 Munsanje
Rosemary Hangumbo (Mrs) k2 Munsanje
J e rs e y  Matimba (Mrs) 39 Munsanje
M angalita  Kakoma (Mrs) ^ 5 Munsanje
June M atibo (Mrs) ho Munsanje
M utin ta Laheba (M iss) 38 Munsanje
M arta Mwebebya (Mrs) *^0 Munsanje
A rnold Mwanakanje h8 Munsanje
J .H . Buku 30 Choongo
TOTAL 25
Average age : 50 y r s ,  months ( 50 . y r s . )  
R a tio  o f  fem ale to  male : 8 :17  = ?•
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PANEL 1 CHINGI (CHAVUMA)
NAME AGE VILLAGE
C hingi (Headman) 65 C hingi
S ach iten g i (Headman) 70- S ach iten g i
S aw ili (Headman) 65 S aw ili
Salumai (Headman) 70 Salumai
Buiaya Mulongesa 65 Salumai
S a lu te  Chinyana 50 Salumai
K a to lik a  Ngumbwe 50 C hingi
Mufolo Chinyana 60 Katumbula
Mboazi Kambinga 52 S aw ili
Zyau Mukusa 61 C hingi
Lozye L itongo 50 Salumai
Thomas Sakutema 55 S ach iten g i
Raulo Chinyama 45 C hingi
Zyame Kakenge 60 Salumai
Brown Kahone 65 Kombwe
Yet a S ak a lw iji 70 C h in g i
Nyaphezo S ach iten g i (Widow) 70 S ach iten g i
Nyakayombe Mukumbi (Widow) 70 Salumai
F i l ip a  Ngamba (Mrs) 65 Salumai
F o lo sh i K aseshi 60 Sakavi
Ndabo Chipepa 60 Sakubanja
Fwalenga Ngongi 50 S aw ili
M upila Chinyama 50 S aw ili
Masumba Ndumba 55 Katumbula
B ernard  Chipoya 35 Kanema
TOTAL 25
Average age i 58 y r s .  7 months (58*72 y r s . )
F. M.
R a tio  o f fem ale to  male s 3*22 » 1* 7*3
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Summary o f P an e ls
The p a n e ls  c o n s is te d  o f a minimum o f 11 -  15 members 
( i . e .  in  4 in s ta n c e s  in  Southern Prov ince — C h ie fs  Mweenda 
and S ia n ja l ik a )  and a maximum o f 25* 7 p a n e ls  were composed
in  both  C h ip a ta  and th e  Southern  P rov ince  and 5 in  Chavuma.
S e le c tio n  o f th e  members o f each panel was random but due 
c a re  was tak en  to  ensure  th a t  th e re  was an o v e ra ll  r e p re s e n ta t io n  
o f v i l la g e s  in  th e  su rround ing  a re a  being  surveyed. Only th o se  
s u f f ic ie n t ly  co n v ersan t w ith  lo c a l  custom , and th e re fo re  cap ab le  
o f making v a lu a b le  c o n tr ib u tio n  were s e le c te d . In  t h i s  re g a rd  
advice o f lo c a l  c h ie f s  and in  c e r ta in  in s ta n c e s  v i l la g e  headmen 
was sought. But above a l l  th e  c r i t e r io n  of having la n d  f o r  
c u l t iv a t io n  was e s p e c ia l ly  in s i s t e d  on. Female re p re s e n ta t io n , 
a lthough  not based on any d e f in i te  r a t i o ,  was in c lu d ed  in  an 





(i) Public Records Office (PRO), London*
CO 795 1924-1946 (Boxes 1-135)
( i i )  N ational A rchives o f Zambia (NAZ), Lusaka.
Secretariat (SID)
Native Affairs (NAT)
General (B1/ 1 , B 1/3, KDGI, U /t ,  ZP/1-3)
Miscellaneous (MISC.)
B. Foreign and .Commonwealth Office Library
P r in ts  of Law O ff ic e r s ' O pinions 1889-1939*
Memo by S i r  C. H il l  on B r i t i s h  C e n tra l A frica  Land C laim s 
p r in te d  f o r  th e  u se  o f th e  F oreign  O ffic e . Conf. 6502. F.O* 
J u ly  18, 1894*
C. Theses and other works 
Aihe, P.O.,
M at os, M. L • C. D.,
Mubako, S.V.,
Palmer, R.H.
SI in n , P .E .,
The C o n s ti tu t io n  o f Zambia! an h i s to r i c a l  
and com parative s tu d y . Ph.D. T h e s is ,
U n iv e rs ity  o f London, 1968.
Portuguese Law and A d m in is tra tio n  in  
Mozambique and t h e i r  e f fe c t  on th e  Customary 
Land Laws o f th re e  T r ib e s  o f th e  Lake Nyasa 
Region. Ph. D. T h e s is , U n iv e rs ity  o f London, 
1969-
The P r e s id e n t ia l  System in  th e  Zambian C o n sti­
t u t i o n . M .P hil. T h e s is , U n iv e rs ity  o f London, 
1970.
The Making and Im plem entation of Land P o licy  
in  Southern R hodesia. Ph.D. T h e s is , U n iv e rs ity  
o f London, 1968.
The N orthern  Rhodesia M ineral R igh ts  I s s u e . 
Ph.D. T h e s is , U n iv e rs ity  of London, 1974*
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MacClain, W.T.,
M acken zi e-K enne dy^
Poole, L.W.,
"The R igh ts  o f Widows Under Custom aiy 
Law" in  M fula & S ta e b le r  ( e d s . ) ,  
(U npublished Symposium P a p e rs ) , 1971-
"On th e  Improvement o f N ative  V illa g e  
L ife  and K indred T opics" Paper re a d  a t  
th e  General M ission  C onference o f N orthern  
Rhodesia h e ld  a t  Kafue in  June 1924-
N ative  T rib es  of E as te rn  P rov ince  o f 
N orthern  R hodesia, Lusaka, 1949-
I I  OFFICIAL PUBLICATIONS
A. General O f f ic ia l  P u b lic a tio n s
U.K. Hansard, House o f Commons D ebates, 1923-1964- 
N orthern  Rhodesia L e g is la t iv e  C ouncil D ebates, 1924-1963- 
A frican  R ep resen ta tiv e  C ouncil Debates 1951-1957#
Zambia Hansard, N a tio n a l Assembly D ebates, 1964-1975- 
Annual R eports .
B. Special Reports and Papers



















The Buxton Committee Second R eport.
The Devonshire Agreement.
Report o f th e  Commission on C lo se r  Union.
Memo on N ative  P o licy  in  East A frica -
Correspondence reg a rd in g  N ative  P o lic y  in  
N orthern  Rhodesia.
Rhodesia and N yasaland Commission R eport.
New Land P o lic y .
R eport o f th e  N orthern  Rhodesia Independence 
C onference.
The B aro tse  Agreement.
( i i )  N orthern  Rhodesia/Zam bia Government (P u b lish ed  by Govt. P r in te r ,  
Lusaka u n le s s  o therw ise  s ta t e d ) .
1925 N ative  R eserves Commission R eport, E ast Luangwa D i s t r i c t .
1926 N orthern  Rhodesia N ative  R eserves Commission R eport,






















N ative R eserves Commission R eport, Tanganyka D i s t r i c t ,
North C h arte rlan d  Concession In q u iry  R eport, C o lo n ia l 
No. 73.
N orth C h arte rlan d  Concession In q u iry  R eport, C o lo n ia l 
No. 8 .
The Pirn R eport, C o lo n ia l No. 1^5.
R eport o f th e  Commission A ppointed to  In q u ire  in to  th e  
D is tu rbances in  th e  C o pperbelt.
N orthern  Rhodesia Land Commission R eport.
N orthern  Rhodesia R eport o f  th e  Land Tenure Committee.
N orthern  Rhodesia Land Commission R eport.
N orthern  Rhodesia S e le c t  Committee appo in ted  to  examine 
and re p o r t  on th e  q u estio n  o f  lan d  s e tt le m e n t fo r  ex- 
servicem en and o th e r s .
N orthern  Rhodesia Land Commission R eport.
N orthern  Rhodesia R eport o f the  Land Tenure Committee.
N orthern  Rhodesia Report o f  the  Land Tenure Committee,
P a r t  I I ,  Mazabuka D i s t r i c t .
N orthern  R hodesia Committee Appointed to  Enquire in to  
th e  Development o f  th e  European Farming In d u s try  R eport.
N orthern  Rhodesia L e g is la t iv e  C ouncil S e le c t Committee 
ap po in ted  to  examine and r e p o r t  on the  q u estio n  o f lan d  
s e tt le m e n t fo r  ex-servicem en and o th e r s ,  F in a l  R eport.
R eport o f the  S e le c t  Committee on th e  C o n s ti tu tio n  and 
Terms o f  R eference o f  the  Land Board.
The 1950 Agreement between th e  BSA. Co. and N orthern  
R hodesia Government on the  t r a n s f e r  o f m in era l r ig h t s  to  
th e  Crown. C o lo n ia l No. 272 .
R eport o f th e  Commission o f  In q u iry  in to  th e  fu tu re  o f  
th e  European farm ing in d u s try  in  N orthern  Rhodesia on th e  
is su e  o f Tenure o f A g r ic u ltu ra l  Land.
R eport o f  a  S o i l  and Land Use Survey, C opperbelt, N orthern  
R hodesia.
N orthern  R hodesia Committee R eport on th e  Tenure o f Urban 
Land.
M.J.S.W. P r ie s t l e y  and G. G reening, Ngoni Land U t i l i s a t io n  
Survey, 195^-1955*
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1959 C.M.N. White Land Tenure R eport No. 1 Tonga, Southern
P ro v in c e ;
" Land Tenure R eport No. 2 , C en tra l P ro v in ce ;
" Land Tenure R eport No. 3? E as te rn  P ro v in ce ;
11 Land Tenure R eport No. 5i Luapula P rov ince
and N orthern  P rovince (Bemba A re a );
" Land Tenure R eport No. 6, Ndola R ural D i s t r i c t
(Lamba); and
" Land Tenure R eport No. 7» N orth-W estern
P ro v in ce .
1960 F i r s t  R eport on a  R egional Survey o f  the  C o pperbelt.
1961 R ural Economic Development Working P a r ty  R eport.
1964 BSA. Co. Claims to  M ineral R o y a ltie s  in  N orthern  R hodesia 
(Government White P a p e r) .
1967 R eport o f  th e  Land Commission (o b ta in a b le  from Commissioner 
o f Land, Lusaka).
1973 R eport o f  th e  Ad Hoc Committee on Legal Reforms
(U npublished, L usaka).
1975 Lusaka S i te s  & S e rv ice s  P r o je c t ,  v o ls .  1-5 (P repared  by 
the  N a tio n a l Housing A u th o rity , L usaka).
( i i i )  O thers
1958 R eport o f  a  Conference h e ld  a t  Ndola on Urban Problems
in  E ast and C en tra l A fr ic a , J.A .A . Vol. X, No. 4, O ct.
1958.
1964 R eport o f th e  UN/ECA/FAD Economic Survey M ission on the  
Economic Development o f  Zambia.
1969 Towards Complete Independence: Address by P re s id e n t Kaunda
to  th e  UNIP N a tio n a l C ouncil h e ld  a t  Matero H a ll, Z . I .S . ,  
Lusaka.
1972 A N ation o f Equals — The Kabwe D e c la ra tio n , Z . I .S . ,  Lusaka.
1975 Land Reforms: Address by P re s id e n t Kaunda to  th e  UNIP
N a tio n a l C ouncil h e ld  in  Mulungushi H a ll, Z . I .S . ,  Lusaka.
I l l  BOOKS, PAMPHLETS AND ARTICLES
A lla n , W., "A frican  Land Usage", R hodes-L ivingstone Jo u rn a l, 19^5* 









’’Customary Law of the Akan Peoples”, African 
Studies, Vol. 12, 1953.
’’The Judicial Ascertainment of Customary Law 
in British Africa”, (1957) 20 M.L.R.
New Essays in African Law. Butterworths, London, 
1970.
’’Acquisition and Alienation of Rights in Land", 
in Readings in African Law, E. Cotran and N.W.
Rubin (ed7), Vol. 1, 1970.
"Theoretical and Practical Limitations to 
Registration of Title in Tropical Africa", in 
Seminar on Problems of Land Tenure in African 
Development, Afrika-Studiecentrura, Leiden, 1971*
"Ghana: The Courts Act 1971"t A 9727 J.A.L.
Vol. 16, No. 1. ” v
"Interests in Land in the Customary Law of Ghana —  
A new Appraisal", U.G.L.J. Vol. VI 1969*
Marriage in a Changing Society, Rhodes-Livingstone 
Papers No. 20.
"History in a Changing Society", Rhodes-Livingstone 
Journal, 195^» No. xi.
"The Fort Jameson Ngoni", in Seven Tribes of British 
Central Africa, E. Colson & M. Gluckman (ed«),
Oxford University Press, 1951*
Politics in a Changing Society, 195** ed*» Oxford 
University Press, 1967 edU* Manchester University 
Press•
Ghana Land Law, Sweet & Maxwell, London, 1964.
"Do African Systems of Land Tenure Require a 
Special Terminology?", J.A.L. /19657 Vol. 9» No. 2.
"The Colonial Heritage of Legal Pluralism", Z.L.J. 
Vol. 1, No. 2.
The Tribes of Northern Rhodesia, Govt. Printer, 
Lusaka, 1956.
(ed.,) Handbook to the Federation of Rhodesia and 
Nyasaland,Cassell & Co., London, 1960.









D ale, P .F . ,  
D rieb e rg , J .H . , 
Eastwood, R .A ., 
E l ia s ,  T.O.,
C h esh ire ’s  Modem Law o f R eal P ro p e r ty , 
e lev en th  e d . , B u tte rw o rth s , London, 1972*
Zambia in  Annual Survey o f  A frican  Law,
N. Rubin & E. C otran ( e d .) ,  V ol. IV, 1970•
"The Common Law and Zambia” , Z .L .J . V ol. 6 , 
1974.
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Tonga” , A frican  S tu d ie s , V ol. 7i Nos. 2-3»
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19^01
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A grarian  System s,D. Biebuyck ( e d . ) ,  I . A . I . ,  
London, i 960 .
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’’The G eneral P r in c ip le s  o f Land Tenure” , in  
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’’P r im itiv e  Law in  E as te rn  A fric a ” , A fr ic a ,
V ol. 1 , 1928*
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